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CHANCERY  FUNDS  CONSOLIDATED  RULES,  mj 

1874.  "^ 


UNDER  THE  COURT  OP  CHANCERY  (FUNDS)  ACT,  1872, 

35  &  36  Vict,  c  44. 


Issued  22nd  day  of  December,  1874. 


I,  The  Right  Honourable  Hugh  MaoCalmont,  Babon  Gaibns, 
Lord  High  Chancellor  of  Great  Britain,  with  the  concurrence  of 
the  Commissioners  of  Her  Majesty's  Treasury,  do  hereby,  in  pur- 
suance of  the  powers  contained  in  the  "  Court  of  Chancery  (Funds) 
Act,  1872,"  and  of  every  other  power  enabling  me  in  that  behalf, 
make  the  following  Rules : — 

I. — Operation  and  Constbuction  op  Rules. — ^Definitions. 
— Reyocation  of  fobmeb  Rules  and  Genebal  Obdebs. 

1.  The  Chancery  Funds  Rules,  1872  (1),  except  the  first  of  the  Revocation 
said  Rales,  are  hereby  revoked,  and  these  Consolidated  Rules  are  Yvaida  R^ee, 
substituted  in  lieu  thereof,  and  shall  come  into  operation  on  the  g^Jg^iJ^^^oQ 
1 1th  day  of  January,  1875 ;  and  they  shall  be  filed  in  the  Report  and  com- 

,  *        mencement  of 

Office  of  the  High  Court  of  Chancery,  and  may  be  cited  as  the  these  Rules. 
"  Chancery  Funds  Consolidated  Rules,  1874." 

2.  In  these  Rules,  and  in  orders  as  herein  prescribed  and  defined,  Interpretation 
and  in  directions  and  certificates  issued  by  the  Chancery  Pay- 
master, terms  shall  have  the  same  meaning  as  the  same  terms  are 

(1)  See  Law  Bep.  7  Ch.  xxxv. 
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1874       defined  to  have  in  the  said  Act^  and  the  term  ^'  Court  "Bhall  mean 
the  Court  of  Chancery ;   and  the  term  "  order "  shall  mean  an 
order  of  the  Court  of  Chancery,  intituled  in  a  cause  or  matter  in 
the  said  Courts  and  made  by  any  Judge  or  Judges  thereof  whether 
sitting  in  Court  or  at  chambers,  or  an  order  of  the  Court  intituled 
in  the  matter  of  the  suitors  of  the  Court ;  or  as  to  payments  out  of 
the  *'  Appeal  Deposit  Account "  an  order  made  on  a  non-attendable 
petition  presented  to  the  Lord  Chancellor ;  and  the  term  **  order  " 
shall  include  a  decree,  and  a  report  of  a  Master  in  Lunacy  con- 
firmed by  fiat^  and  thereby  receiving  the  operation  of  an  order 
under  the  Lunacy  Begulation  Act,  1853, 16  &  17  Yict.  c.  70 ; 
and  the  term ''  Chief  Clerk ''  shall  mean  the  Chief  Clerk  of  a 
Judge  of  the  said  Court ;  and  the  terms  "  Chief  Clerk's  certificate  " 
and  "  Certificate  of  a  Chief  Clerk "  shall  mean  a  certificate  inti- 
tuled in  a  cause  or  matter  in  the  said  Court,  and  made  by  a  Chief 
Clerk  of  a  Judge  of  the  said  Court,  and  approved  and  signed  by  a 
Judge  thereof;  and  the  term  "  Bank"  shall  mean  Bank  of  England 
or  Governor  and  Company  of  the  Bank  of  England ;  and  the  term 
^'National  Debt  Commissioners"  shall  mean  the  Commissioners 
for  the  Beduction  of  the  National  Debt ;  and  the  term  *'  Chancery 
Paymaster  "  shall  mean  Her  Majesty's  Paymaster  General  for  the 
time  being,  or  the  Assistant  Paymaster  General   for  Chancery 
business  for  the  time  being  deputed  by  the  Paymaster  General  to 
act  on  his  behalf  for  Chancery  business ;  and  the  term  '*  Chancery 
Pay  Office "  shall  mean  Paymaster  General's  office  for  Chancery 
business ;  and  the  term  *'  Chancery  Pay  Office  account "  shall  mean 
the  account  at  the  Bank  of  the  Paymaster  General  for  the  ^time 
being  on  behalf  of  the  Court  of  Chancery ;  and  the  term ''  Chancery 
Audit  Office"  shall  mean  the  Chancery  branch  of  the  Department 
of  the  Comptroller  and  Auditor  General ;  and  words  importing 
the  singular  number  shall  include  the  plural  number,  and  words 
importing  the  plural  number  shall  include  the  singular  number, 
and  words  importing  males  shall  include  females. 

Li  these  Bules  the  term  **  title  of  the  cause  "  shall,  with  respect 
to  causes  commenced  since  1st  November  1852,  mean  the  short 
title  of  the  cause  with  the  reference  to  the  Becord  as  prescribed  by 
the  48th  Bule  of  the  first  of  the  Consolidated  Orders  of  the  Court, 
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in  the  following  form,  viz.,  (A.  v.  B,  1874.  A,  100) ;  and  the  term       1874 
^  cause  or  matter  ^  shall  include  a  separate  account  in  a  cause  or 
matter,  and  a  matter  intituled  merely  as  an  account. — (Original 
Bule  2  amended.) 

3.  The  following  Bules  of  the  Consolidated  Orders  of  the  Court,  Abrogation 
General  Orders  of  the  Court,  and  General  Orders  in  Lunacy  are  General  ^ 
hereby  abrogated^  viz. : — ^The  Ist  to  the  16th  Bules,  both  inclusive,  chanwry  and 
of  the  first  of  the  said  Consolidated  Orders ;  the  5th  Bule  of  the  ^^  Lunacy. 
5th  of  the  said  Consolidated  Orders ;  the  3rd  to  the  9th  Bules, 

both  inclusive,  of  the  23rd  of  the  said  Consolidated  Orders ;  the  Ist 
to  the  9th  Bules,  both  inclusive,  of  the  4l8t  of  the  said  Consolidated 
Orders ;  the  General  Orders  of  10th  January,  1870,  as  to  legacy 
and  succession  duty^  the  General  Orders  of  25th  February,  1868, 
17th  January,  1870,  Ist  May,  1871,  and  28th  August,  1828;  and 
the  29th,  49th,  50tb,  and  51st  of  the  General  Orders  in  Lunacy  of 
7th  November,  1853. — (Original  Bule  3  amended.) 

4.  Every  Bule  or  part  of  a  Bule  hereinafter  contained  which  is  Constraction 
a  repetition  without  variation  of  a  Bule,  or  General  Order,  or  repeating 
part  of  a  Bule  or  General  Order,  hereby  revoked  or  abrogated,  ^^n^^^' 
shall  receive  the  same  construction  as  was  put  on  such  revoked  or  Orders, ;pnth- 

out  variation. 

abrogated  Bule  or  Order,  or  part  of  a  Bule  or  of  an  Order,  and 
shall  operate,  not  as  a  new  Bule,  but  in  the  same  manner  as  such 
revoked  or  abrogated  Bule  or  Order,  or  part  of  a  Bule  or  of  an 
Order,  would  have  operated  if  this  consolidation  had  not  been 
effected. — (See  Prel.  Cons.  Order,  Bule  7.) 

5.  Every  Bule  or  part  of  a  Bule  hereinafter  contained  which  is  Constmction 
a  repetition  with  variation  of  a  Bule,  or  Greneral  Order,  or  part  of  repeating  for- 
a  Bule  or  General  Order,  hereby  revoked  or  abrogated,  shall  ™®^  ^"|®®»  ^^ 
receive  the  same  construction  as  was  put  on  such  revoked  or  abro-  Orders,  with 
gated  Bule  or  Order,  or  part  of  a  Bule  or  of  an  Order,  and  shall 
operate,  not  as  a  new  Bule,  but  in  the  same  manner  as  su^h  re- 
voked or  abrogated  Bule  or  Order,  or  part  of  a  Bule  or  of  an 

Order,  would  have  operated  if  this  consolidation  had  not  been 
effected,  except  so  far  as  such  variation  indicates  a  contrary  inten- 
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of  existing 
orders. 


tion.  And  where  the  yariation  is  of  such  a  character  as  to  be 
reasonably  attributable,  not  to  a  variation  of  intention,  but  simply 
to  a  design  to  harmonise  Jthe  style  or  language  of  the  several 
Bules  and  General  Orders  hereinafter  incorporated,  such  variation 
shall  not  be  deemed  to  indicate  any  such  contrary  intention. — (See 
Prel.  Cons.  Order,  Bule  8.) 

6.  Orders  made  before  the  commencement  of  the  Chancery 
Funds  Bules,  1872,  containing  directions  not  then  carried  into 
effect,  for  the  payment  of  money  into,  or  deposit  of  securities  in 
the  Bank  with  the  privity  of  the  Accountant  General  to  the  credit 
of  a  cause  or  matter,  or  for  the  transfer  of  securities  into  the 
name  and  with  the  privity  of  the  Accountant  General  in  trust  in 
a  cause  or  matter,  shall  be  read  and  construed  as  if  they  directed 
such  money  or  securities  respectively  to  be  paid  or  transferred 
into,  or  deposited  in  Court  to  the  credit  of  the  same  cause  or 
matter,  and  no  declaration  of  trust  shall  be  required  to  be  made 
with  respect  to  any  of  such  securities.  —  (Original  Bule  4 
amended.) 


n.*-*FBAiiiNa  AND  Pbintiko  Obdebs,  and  Particulars  to 

BB  STATED. — DtHPLICATES  AND  OFFICE  OoPIES. 

Mode  of  7.  Every  order  directing  money  or  securities  in  Court  to  be 

orders  and      dealt  with  shall,  except  in  the  case  of  orders  made  in  the  matter 

aooouDts  to  be  <>^  *^®  suitors  of  the  Court,  be  intitutled  in  the  cause  or  matter 

stated.  ^^|.  jjQ^  jjj  Qj^j  separate  account  therein),  to  the  credit  of  which 

such  money  or  securities  shall  be  placed  in  the  books  at  the 

Chancery  Pay  OiBSce;  and  every  such  order  shall  state,  in  the 

hodj  of  such  order  and  not  merely  by  reference  to  the  title  of  it, 

the  exact  title  of  the  cause  or  matter  and  separate  account,  if 

any,  to  the  credit  of  which  the  money  or  securities  dealt  with  shall 

be  standing  ;  and  every  order  directing  money  or  securities  to  be 

brought  into  Court  shall  state  in  the  body  of  such  order  the  title 

of  the  cause  or  matter,  and  the  separate  account,  if  any,  to  the 

credit  of  which  such  money  or  securities  are  to  be  placed. — 

(Original  Kule  5.) 
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8.  Every  order  directing  money  or  secarities  in  Court  to  be       1874 
dealt  with  shall  express  the  exact  amount  of  money  or  securities  Ezaoramouat 
to  be  dealt  with,  whenever  it  can  be  ascertained,  and  the  amount  Sliu^^th 
of  money  or  Beoarities  standing  in  the  books  at  the  Chancery  Pay  o'  souioes 
Office,  at  the  date  of  such  order,  to  the  credit  of  the  cause  or  rived  to  be 
matter  to  which  the  money  or  securities  to  be  dealt  with  may  be 

placed,  and  not  merely  by  reference  to  another  order  (except 
where  the  name  of  one  person  is  ordered  to  be  substituted  for  the 
name  of  another  person  to  whom  a  payment,  transfer,  or  delivery 
of  money  or  securities,  has  been  directed  by  a  former  order) ;  and 
if  the  money  or  securities,  or  the  dividends  on  securities,  to  be  so 
dealt  with  under  any  such  order,  shall  not  be  in  Court  at  the  date 
thereof  the  source  from  which  such  money,  securities,  or  divi- 
dends will  be  derived  shall  be  stated. 

And  in  every  case  the  exact  amount  of  money  or  securities  in 
Court  to  be  dealt  with  by  the  Chancery  Paymaster  shall  be  ex* 
pressed  in  an  order,  or  in  a  Chief  Clerk's  certificate,  or  in  a  certi- 
ficate of  a  Taxing  Master,  or  in  a  certificate  of  a  Master  in 
Lunacy ;  unless  such  money  be  payable  for  legacy  or  succession 
duty,  or  be  described  as  dividends  to  accrue  on  securities  in  Court, 
or  to  be  brought  into  Court,  or  as  interest  to  be  credited  in  respect 
of  money  on  deposit,  or  as  money  to  arise  by  the  realization  of 
securities,  or  as  the  residue  of  such  dividends,  interest,  money,  or 
secarities  respectively,  after  deducting  an  amount  expressed  in  an 
order  or  in  such  a  certificate,  or  an  amount  of  securities  directed 
to  be  realized  unascertained  at  the  date  of  the  order  directing  the 
realization  thereof,  or  as  an  aliquot  or  proportionate  part  of  such 
dividends,  interest,  money,  securities,  or  residue  respectively ;  and 
in  the  case  of  residues,  and  aliquot  or  proportionate  parts,  of  money, 
securities,  dividends,  or  interest,  the  amount  of  which  cannot  be 
ascertained  at  the  date  of  the  order,  the  amounts  may  be  ascer- 
tained in  manner  provided  byKules  10  and  86. 

Money,  dividends,  or  interest  directed  by  an  order  to  be  paid 
into  Court,  the  amount  of  which  cannot  be  ascertained  at  the  date 
of  the  order,  may  be  ascertained  in  like  manner. — (Original 
JSule  6  amended.) 

9.  Directions  in  orders  to  be  acted  upon  by  the  Chancery  Pay-  DireoUona, 

when  pntcti- 
VouIX.— Ch.  D  1  *^ 
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1874  master  shall^  so  far  as  practicable,  be  expressed  in  or  by  reference 
cablertTbe  to  a  schedule  or  tabular  statement  subjoined  to  the  order ;  and 
exprewed  in    y^j^^^e  the  actual  amounts  to  be  dealt  with  cannot  be  ascertained 

or  by  reference 

to  a  schedule  at  the  date  of  the  order,  the  aliquot  or  proportionate  parts  to  be 
Btatement  dealt  with  may  be  stated  in  such  schedule  or  tabular  statement  in 
words  at  length,  but  the  total  amount  of  the  securities  or  money, 
or  where  the  order  does  not  dispose  of  the  whole  then  the  number 
of  the  aliquot  or  proportionate  parts  dealt  with  in  any  such  schedule, 
shall  be  stated  in  words  at  length  in  the  mandatory  part  of  the 
order. — (Part  of  Original  Bule  7  amended.) 


Amount  of 
interest  pay- 
able to  be 
stated,  if  prac- 
ticable, and 
if  not  stated 
how  the 
amount  is 
tob^asoer- 
tained. 


10.  When  interest  is  payable  in  respect  of  any  money  in  Court, 
directed  by  an  order  to  be  dealt  with  by  the  Chancery  Paymaster, 
the  order  shall  state  the  rate  per  centum  at  which,  and  (if  the  day 
to  which  interest  is  payable  can  be  fixed  by  the  order)  the  day 
inclusive  to  which,  such  interest  is  computed,  and  the  amount  of 
such  interest 

If  the  day  to  which  interest  is  to  be  computed  cannot  be  fixed 
by  the  order,  the  day  from  which  (exclusive)  such  interest  is  to  be 
computed  shall  (except  in  the  case  of  a  computation  of  subsequent 
interest  from  the  foot  of  the  certificate  of  a  Chief  Clerk,  or  a 
Master  in  Lunacy)  be  stated  in  the  order,  and  such  interest  may 
be  directed  to  be  computed  and  certified  by  a  Chief  Clerk,  or  a 
Master  in  Lunacy,  or  (where  the  computation  is  dependent  upon 
the  taxation  of  costs)  by  a  Taxing  Master. 

When  interest  is  certified  by  a  Chief  Clerk,  or  a  Master  in 
Lunacy,  or  a  Taxing  Master,  such  interest  may,  unless  the  order 
otherwise  directs,  be  computed  to  a  day  subsequent  to  the  date  of 
the  certificate  and  to  be  named  therein  as  the  day  for  payment,  so 
as  to  allow  a  reasonable  time  for  doing  all  necessary  acts  to  enable 
the  payment  to  be  made;  and  the  Chief  Clerk,  or  Master  in 
Lunacy,  or  Taxing  Master,  may,  if  he  thinks  fit,  require  a  state- 
ment in  writing  of  such  computation,  authenticated  by  the  signa- 
ture of  the  solicitor  of  the  person  having  the  carriage  of  the  order, 
to  be  produced  before  preparing  the  certificate^  but  no  affidavit 
verifying  such  computation  shall  be  required. 

When  the  day  for  payment  cannot  be  fixed  by  the  order,  and 
the  interest  is  not  directed  to  be  certified  in  manner  aforesaid,  the 
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order  may  direct  the  interest  to  the  day  for  payment  to  be  ascer-  1874 
tained  by  an  affidavit,  or  by  a  statntory  declaration  nnder  the 
5  &  6  WilL  4y  c.  62,  in  which  case  such  interest  shall  be  com- 
pated  to  a  day  (inclusive)  to  be  named  in  such  affidavit  or 
dedaration,  as  the  day  for  payment,  and  which  day  shall  not  be 
more  than  ten  days  after  the  day  of  swearing  such  affidavit,  or 
making  such  declaration ;  and  such  affidavit  or  declaration  shall 
be  a  sufficient  authority  to  the  Chancery  Paymaster  to  pay  or 
apply  the  amount  of  interest  so  ascertained  in  the  manner  directed 
by  such  order. 

And  in  every  case  in  which  interest  is  to  be  computed,  income 
tax  (if  any)  shall,  in  making  such  computation,  be  deducted 
therefrom  at  the  rate  payable  during  the  time  such  interest 
accrues,  unless  the  order  otherwise  directs;  and  it  shall  be 
stated  in  every  such  affidavit  or  declaration  as  aforesaid  that 
income  tax,  if  any,  has  been  deducted. — (Substituted  for  Original 
Kule  8.) 

11.  Whenever  the  dealing  by  the  Chancery  Paymaster  with  Booaments  on 
money  or  securities  in  Court,  is,  by  an  order,  made  contingent  dealings  \j 
upon  the  execution  of  some  document,  the  document  shall  be  ^ySlSte?'^ 
described,  and  the  parties  thereto  by  whom  it  is  to  be  executed  "f®  "*^®  ?^- 
shall  be  named  in  an  order,  or  in  a  certificate  of  a  Master  in  deaonbed. 
Lunacy,  or  of  a  Chief  Clerk.     The  execution  of  such  docu- 
ment shall  be  certified  by  a  Master  in  Lunacy,  or  by  a  Chief 

Clerk,  or  may  be  verified  by  affidavit,  if  the  order  by  which  such 
execution  is  required  shall  .so  direct. — (Part  of  Original  Eule  7 
amended.) 

12.  Persons  who  are  directed  by  aa  order  to  pay  or  transfer  into  Penonfl  hy  or 
or  deposit  in  Court  any  money  or  securities,  and  persons  to  whom  menta^anf*^* 
money  or  securities  are  directed  to  be  paid,  transferred,  or  deli-  S'SJ^J^"!, 
yeied,  and  persons  for  or  during  whose  lives  or  other  less  period,  ^  named, 
payments  are  directed  to  be  made,  shall  be  described  in  the  order, 

or  in  a  certificate  of  a  Chief  Clerk,  or  a  Master  in  Lunacy,  or  a 
Taxing  Master,  by  name,  and  not  merely  as  Plaintifis  or  Peti- 
tioners, or  the  like ;  unless  such  payments,  transfers,  or  deliveries 
are  to  be  made  to  trustees  or  other  persons  in  succession,  or  to 

D  2  1 
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1874  representatiyes  when  no  probate  or  letters  of  administration  shall 
have  been  taken  out  at  the  date  of  such  order  or  certificate. 
Bodies  Corporate,  CJompanies,  or  Societies  shall  be  described  by 
their  proper  titles  or  designations,  and  the  christian  names  and 
surnames,  or  titles  of  honour,  of  all  other  such  persons  shall  be  ex- 
pressed in  words  at  length  and  without  abbreviations  in  such 
orders  or  certificates,  the  christian  names  preceding  the  surnames. 
' — (Cons.  Order  23,  Bule  5,  amended.) 

Time  for  13.  Every  order  directing  the  payment  of  dividends,  annuities, 

odicai  pay-  or  Other  periodical  'payments  to  be  made  by  the  Chancery  Pay- 
stotod.  ^  ^  master  shall  (except  in  the  case  of  dividends  directed  to  be  paid 
as  they  accrue  due)  specify  the  time  when  the  first  of  such  pay- 
ments, and  when  all  subsequent  periodical  payments,  whether 
quarterly,  half-yearly,  yearly,  or  otherwise,  shall  be  made. — (Cons- 
Order  23,  Bule  6,  amended.) 

Orders  deal-        14.  Every  order  directing  the  payment  of  money,  or  the  trans^ 

to^roTide°for  ^T  Of  d^veiy  of  Securities  in  Court,  in  reqpect  of  which  duty  shall 

iMsfon^du^T  ^  pay**^©  to  the  revenue  und^  the  Acts  relating  to  legacy  or 

S  ^^r^^^t    ^^^*^^8®®^  ^^*y»  ®^^»  unless  such  oxder  expressly  provides  for  the 

'  payment  of  the  duty,  also  direct  the  Chancery  Paymaster  to  have 

regard  to  the  circumstance  that  such  duty  is  payable ;  and  when 

by  an  order,  money  or  securities,  in  respect  of  which  such  duty 

may  be  chargeable,  are  directed  to  be  invested,  carried  over,  or 

placed  to  a  separate  account,  the  words  **  subject  to  legacy  duty '' 

or  '^  subject  to  succession  duty,"  as  the  case  may  be,  shall  be 

added  in  the  order  to  the  title  of  the  account  thereby  directed  to 

be  raised.    Every  order  providing  for  payment,  out  of  money  or 

the  proceeds  of  securities  in  Court,  of  any  duty  payable  under  the 

Acts  relating  to  legacy  or  succession  duty  shall  direct  that  the 

amount  of  such  duty  shall,  upon    the   requisition  of  the  Com* 

missioners  of  Inland  Bevenue,  be  transferred  to  the  account  of 

the  Beceiver  General  of  Inland  Bevenue  at  the  Bank. — (Cons.. 

Order  23,  Bule  9,  amended.) 

Orden  to  be  15.  Every  order  made  after  the  commencement  of  these  Bules,- 
Chancery  which  is  to  be  acted  upon  by  the  Chancery  Paymaster  (except 
be  w^S.*^  reports  of  the  Masters  in  Lunacy,  confirmed  by  fiat,  and  ordera 
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drawn  tip  by  the  Begistrar  in  Lunacy),  shall  be  drawn  np  by  and  1874 
entered  with  the  Registrars  of  the  Court;  and  every  order  to 
be  acted  upon  by  the  Chancery  Paymaster  (except  the  said 
reporter)  shall  either  be  wholly  printed,  or  in  cases  in  which 
printed  forms  can  be  used,  may  be  partly  printed  and  partly 
written ;  provided  that  the  Registrars  may  issue  any  such  orders 
in  writing,  if  of  an  urgent  nature. 

The  printing  of  orders  shall  be  under  the  control  of  the  Begis- 
trarSy  and  the  orders  shall  be  printed  on  cream  wove,  machine 
made,  foolscap  folio  paper,  18  lbs.  per  mill  ream,  or  thereabouts, 
in  pica  type  leaded,  with  an  inner  margin  about  three  quarters  of 
an  inch  wide,  and  an  outer  margin  about  two  finches  and  a  half 
wide,  except  as  to  the  schedule  or  tabular  statement  in  any  such 
order  contained  or  referred  to^  which  may  be  printed  in  such 
smaller  type  as  the  Registrars  shall  direct 

Sums  occurring  in  the  body  of  every  such  order  shall  be  ez- 
preseied  in  words ;  dates  occurring  therein,  and  any  sums  in  such 
schedule  or  tabular  statement  as  mentioned  in  Rule  9,  shall  be 
expressed  in  figures  instead  of  words ;  and  each  separate  direction 
in  such  orders  shall  (as  far  as  may  be)  be  contained  in  a  distinct 
paragraph ;  and  in  all  other  respects  such  orders  shall  be  printed 
in  such  form  and  manner  as  the  Registrars  shall  deem  expedient* 

16*  Clerical  mistakes  or  errors  arising  from  any  accidental  slip  Amendment 
or  omission  in  such  printed  orders  may  be  amwded  in  writiDg ;  ^i^'^^^ 
bat  no  amendment  shall  be  made  in  any  order  to  provide  for  a  P"^*^  orden. 
nefw  state  of  circumstances  arising  after  the  date  of  the  order; 
Ttx  shall  any  order  be  amended  for  the  puipose  of  extending  the 
tuna  thereby  limited  for  making  any  payment^  or  transfer'  m^  or 
depocpit  in  Court  of  money  or  securities ;  and  every  such  amende 
meat  shall  be  stamped  by  the  Clerks  of  Entries,  or  by  the  Beoord 
and  Writ  Clerks,  with  their  oflScial  seal,  as  erid^nce  that  the 
duplicate  or  record  has  been  also  amended. 

17.  The  Registrars  of  the  Court  shall  be  provided  with  official  BegiBtrar'a 
stamps  or  seals  for  the  authentication  of  orders  and  other  docu-  for  authenti? 
ments,  and  of  amendments  therein.  men^^^**' 
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1S74  18.  The  BegistrarB  shall  cause  a  duplicate  of  eyeiy  printed  or 

A  duplicate    P&rtlj  printed  order  to  be   made  at  the  same  time  with  the 

^inied^eis  ^^&^  I  ^^^  ^^  original  order  shall  be  passed  by  a  Begistrar  in 

the  usual  -way,  and  stamped  with  his  official  seal  on  every  leaf 

thereof^  and  be  transmitted  by  him  to  the  Clerks  of  Entries  with 

the  duplicate. 

The  duplicate  order  shall  be  retained  and  filed  by  the  Clerks  of 
Entries  as  the  record,  and  the  original  order  when  examined  and 
stamped  by  them,  and  marked  with  a  reference  thereon  to  the 
duplicate  or  record  so  filed,  shall  be  returned  to  the  Begistrar  to  be 
delivered  out  to  the  solicitor  of  the  party  having  the  carriage  of 
the  order. 

Additional  ^  19.  The  Begistrars  may  cause  to  be  printed  additional  copies  of 
oopiosof  printed  orders,  or  printed  portions  of  orders,  according  to  the 
^'^  ^  requirements  of  the  parties  or  their  solicitors,  and  such  additional 
copies  shall  be  transmitted  to  the  Beport  Office ;  and  when  such 
printed  or  partly  printed  orders  have  been  passed  and  entered, 
such  additional  copies  upon  being  duly  completed  and  signed  or 
certified  by  one  of  the  Clerks  of  Becords  and  Writs,  and  authenti- 
cated in  the  same  manner  as  written  office  copies  of  orders,  or 
copies  certified  pursuant  to  the  Act  of  the  14  &  15  Vict  c  99, 
8. 14,  are  now  signed  or  certified  and  authenticated,  may  be  issued 
as  office  or  certified  copies. 


Bnles  as  to 
printing  to 
apply  to 
ofdoTB  in 
Lunacy. 


20.  Boles  15  and  16  shall,  so  far  as  applicable,  extend  to  and 
include  orders  in  Lunacy  to  be  acted  upon  by  the  Chancery  Pay- 
master, drawn  up  by  the  Begistrar  in  Lunacy,  but  the  printing 
thereof  shall  be  exclusively  under  the  direction  and  control  of  the 
Begistrar  in  Lunacy ;  and  such  orders  shall  be  entered  by  him  in 
the  manner  prescribed  by  section  100  of  the  Lunacy  Begulation 
Act,  1853  (16  &  17  Vict.  c.  70.) 


in. — Copies  or  Obdebs,  and  otheb  Documents,  to  be  sent  to 

Chancery  Audit  OrricE. 

Office  copy         21.  An  o£Sce  copy  of  every  order  drawn  up  by  the  Begistrars 
•ent  from        of  the  Court  to  be  acted  upon  by  the  Chancery  Paymaster,  duly 

Beport  OfOee. 
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signed  and  authenticated  in  the  manner  described  in  Bole  19^       1874 
shall  be  transmitted  by  the  Clerks  of  Becords  and  Writs  to  the       ''^ 
Chancery  Audit  Office;  and  in  case  of  any  amendments  being 
made  in  the  order,  such  office  copy  shall,  upon  production  thereof 
to  the  Clerks  of  Becords  and  Writs,  be  likewise  amended, 

22.  An  office  copy  of  every  certificate  of  a  Chief  Clerk,  or  of  a  Office  copies 
Taxing,  Master,  or  of  a  Mdster  in  Lunacy,  which  is  to  be  acted  an?othe?*^* 
upon  by  the  Chancery  Paymaster,  and  an  office  copy  of  all  direc-  ^^^^*"  ^ 
tions  contained  in  the  Beport  of  a  Master  in  Lunacy  confirmed  by  by  the  Chan- 
fiat,  which  are  to  be  acted  upon  by  the  Chancery  Paymaster,  master  to  be 
shall,  when  requested,  be  transmitted  by  the  Clerks  of  Becords  ^^ ' 

and  Writs,  or  by  the  Begistrar  in  Lunacy,  as  the  case  may  be,  to 
the  Chancery  Audit  Office. 

23.  An  office  copy  of  every  order  in  Lunacy  to  be  acted  upon  Office  copies 
by  the  Chancery  Paymaster  when  signed  and  sealed  ox  stamped  Lunacy  to  be 
with  the  seal  of  the  Begistrar  in  Lunacy,  as  required  by  sections  ^  j/   ^^' 
100  and  101  of  the  Lunacy  Begulation  Act,  1853,  and  section  29  ^'"^^^ 

of  the  Lunacy  Begulation  Act,  1862  (25  &  26  Yict.  c.  86),  shall 
be  transmitted  by  the  Begistrar  in  Lunacy  to  the  Chancery 
Audit  Office. 

24.  An  office  copy  of  any  affidavit,  or  of  any  statutory  decla- ^P^?^^^^ 
ration  filed  as  provided  in  Bule  86,  which  may  be  received  in  and  dedara- 
evidence  by  the  Chancery  Paymaster,  shall,  when  requested,  be  tx^mitted. 
transmitted  by  the  Clerks  of  Becords  and  Writs  to  the  Chancy 

Audit  Office. 


IV. — Bkinging  Funds  into  Court. 

25.  Money  and  securities  may  be  paid  or  transferred  into,  or  Bringing 
deposited  in,  Court,  and  be  placed  in  the  books  at  the  Cliancery  court  on  re- 
Pay  Office  to  the  credit  of  a  cause  or  matter,  on  a  direction  to  be  ^^^^ 
obtained  from  the  Chancery  Paymaster,  upon  the  written  request 
of  the  person  desirous  of  so  paying,  transferring,  or  depositing,  or 
of  his  solicitor,  without  an  order ;  but  no  such  payment^  transfer, 
or  deposit  shall  be  so  made  to  a  separate  account  in  a  cause 
(except  to  a  security  for  costs  account),  unless  such  separate 


Toi.DC. 


um 


Krgu^  ^aJ  be  iuoL 

trafl^erred  x.(i>7  or  d 
or  i€tmikie9  |MUie  i 
A4*t  of  ParLaxnent,  or 


'«€post  to  lie 


26.  Er^fjicqvert 
toiwfirior  deposii 
endit  of  a 
taia  tiie  title  of  Oe 
m  Bole  2,  aad  the 
cated  by  the  official 


ato, 
U>  be  piaeed  to  the 
Ijt  Xovenber,  1S52,  AaD  eoD- 
and  tbe  nJuiBce  to  the  lecorf  as  qted 
of  ndfi  igfeienLe  ahall  be  antheoti- 
seal  of  tlie  Cleris  of  Beoords  and  Wiits  bemg 
raiaeflL— {Qi^iiial  Bale  IL) 


27.  A  penoB  directed  bj  anr  order  to  nake  a  payment  or 
itmader  into,  or  deposit  in,  Co«xi^  diall  be  at  libertr  to  make  the 
aaaie  without  farther  order,  iiotwidistaiidii^  the  ocdo*  may  not 
bare  beaa  aerted,  or  the  time  thereby  Hndted  fcr  making  sach 
p^flMot,  tranrfer,  or  depont  may  bare  expired;  and  if  any 
f ortiber  som  of  money  has  by  reason  of  sndi  de&ah  become  pay- 
able by  sndi  pesam  fir  interest,  or  in  respect  of  dindends^  he 
shall  be  at  liberty  to  pay  into  Coort  sndi  farther  som  npon  a 
request  as  prorided  by  Bole  25;  proTided  that  any  socfa  sab- 
seqaent  payment,  transfer,  or  deposit  shall  not  affect  or  piejodice 
any  liability,  process^  or  other  consequences  which  snch  person 
may  hare  become  subject  to  by  reason  of  his  de£udt  in  making 
the  same  nitfain  the  time  so  limited.  The  time  for  making  any 
soch  payment,  transfer,  or  deposit  may  be  also,  if  necessary,  ex- 
tended by  a  supplemental  order,  referring  to  the  former  order,  but 
witbont  repeating  the  directions  for  such  payment,  transfer,  or 
deposit  Bach  supplemental  order  may  be  made  on  an  application 
to  the  Judge  at  Chambers. 


Vrff^MHifffi        28*  When  money  or  securities  are  to  be  paid  into,  or  deposited 
'Jfwmtjor    iOf  Court,  such  payment  or  deposit  shall  be  made  mth  the  privity 
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of  the  Chancery  Paymaster,  and  the  Chancery  Paymaster  shall        1874 
issue  a  direction  to  the  Bank  to  receive  and  place  the  same  to  the  deposit  of 
credit  of  the  Chancery  Pay  Office  account ;  and  such  direction  *^'^***"* 
shall  specify  the  title  of  the  cause  or  matter  to  which  such  money 
or  securities  are  to  be  placed  in  the  books  at  the  Chancery  Pay 
Office;    and  upon  such  money  or  securities  being  so  paid  or 
deposited,  the  Bank  shall  cause  a  receipt  to  be  given  for  the  same, 
and  shall  send  such  direction  to  the  Chancery  Pay  Office,  with  a 
certificate  thereon,  that  the  money  or  securities  therein  specified 
have  been  received,  and  placed  to  the  credit  of  the  Chancery  Pay 
Office  account. — (Original  Eule  9  amended.) 

29.  When  securities  are  to  be  transferred  into  Court,  such  Pit)co6ding8 
t^a^8fer  shall  be  made  with  the  privity  of  the  Chancery  Paymas*  secoritieB  into 
ter,  and  the  Chancery  Paymaster  shall  issue  a  direction  for  the  ^"^' 
transfer  to  be  made  to  the  account  of  tlie  Paymaster  General  for 

the  time  being  on  behalf  of  the  Court  of  Chancery;  and  such 
direction  shall  specify  the  title  of  the  cause  or  maiter  to  which 
such  securities  are  to  be  placed  in  the  books  at  the  Chancery  Pay 
Office ;  and  upon  such  securities  being  ao  transferred,  the  Bank, 
or  Body  Corporate,  or  Company,  in  whose  books  the  transfer  of 
such  securities  is  made  or  registered,  shall  send  sudi  direction  to 
the  Chancery  Pay  Office,  with  a  certificate  thereon,  that  the  seen* 
rities  therein  specified  have  beea  transferred  to  thse  said  account. 
— (Original  Bule  15  amended.) 

30.  When  any  such  direction  as  is  mentioned  in  the  last  two  Beoeipt  and 
preceding  Kules  with  a  certificate  thereon  that  the  amount  of  payment,  de- 
money  or  securities  therein  mentioned  has  been  so  paid,  trans- ^^f^,. 
ferred,  or  deposited,  shall  be  received  at  the  Chancery  Pay  Office, 

the  Chancery  Paymaster  shall  file  a  certificate  of  such  paymenti 
transfer,  or  deposit,  and  shall  therein  state  the  title  of  the  cause  or 
matter  to  which  such  amount  of  money  or  securities  has  b^ien 
placed  in  the  books  at  the  Chancery  Pay  Office ;  and .  an  office 
copy  of  such  certificate  of  the  Chancery  Paymaster  shall  be 
received  as  evidence  of  the  payment  or  transfer  into,  or  deposit 
in,  Court  therein  mentioned  having  been  made. — (Original  Bulei 
16  amended.) 
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account  has  been  directed  to  be  opened  by  an  order,  and  such 
request  shall  be  filed  in  the  Beport  Office*  This  Bule  shall  not 
apply  to  money,  or  securities,  directed  by  an  order  to  be  paid  or 
transferred  into,  or  deposited  in.  Court,  nor  shall  it  apply  to  money 
or  securities  payable  or  transferable  into  Court,  in  pursuance  of  an 
Act  of  Parliament,  or  a  General  Order  of  the  Court,  by  which  some 
particular  authority  is  required  to  enable  the  payment,  transfer,  or 
deposit  to  be  made. — (Original  Bule  10  amended.) 


Bequest  to  26.  Every  request  for  a  direction  for  payment  or  transfer  into, 
ence  to  record,  or  deposit  in.  Court  of  money  or  securities  to  be  placed  to  the 
credit  of  a  cause  commenced  since  1st  November,  1852,  shall  con- 
tain the  title  of  the  cause  and  the  reference  to  the  record  as  cited 
in  Bule  2,  and  the  correctness  of  such  reference  shall  be  authenti- 
cated by  the  official  seal  of  the  Clerks  of  Becords  and  Writs  being 
impressed  on  such  request. — (Original  Bale  11.) 


Persons  may 
bring  tends 
into  Court 
though  time 
limited  by 
order  has 
expired. 


27.  A  person  directed  by  any  order  to  make  a  payment  or 
transfer  into,  or  deposit  in.  Court,  shall  be  at  liberty  to  make  the 
same  without  further  order,  notwithstanding  the  order  may  not 
have  bsan  served,  or  the  time  thereby  limited  for  making  such 
payment,  transfer,  or  deposit  may  have  expired ;  and  if  any 
further  sum  of  money  has  by  reason  of  such  default  become  pay- 
able by  such  person  for  interest,  or  in  respect  of  dividends,  he 
shall  be  at  liberty  to  pay  into  Court  such  further  sum  upon  a 
request  as  provided  by  Bule  25;  provided  that  any  such  sub- 
sequent payment,  transfer,  or  deposit  shall  not  affect  or  prejudice 
any  liability,  process,  or  other  consequences  which  such  person 
may  have  become  subject  to  by  reason  of  his  default  in  making 
the  same  within  the  time  so  limited.  The  time  for  making  any 
such  payment,  transfer,  or  deposit  may  be  also,  if  necessary,  ex- 
tended by  a  supplemental  order,  referring  to  the  former  order,  but 
without  repeating  the  directions  for  such  payment,  transfer,  or 
deposit  Such  supplemental  order  may  be  made  on  an  application 
to  the  Judge  at  Chambers. 


Proceedings        28.  When  money  or  securities  are  to  be  paid  into,  or  deposited 
of  mon^^ '"  iU|  Court,  such  payment  or  deposit  shall  be  made  with  the  privity 
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of  the  Chancery  Paymaster,  and  the  Chancery  Paymaster  shall        1874 
issne  a  direction  to  the  Bank  to  receive  and  place  the  same  to  the  deposit  of 
creditor  the  Chancery  Pay  Office  account;  and  such  direction "^^*"*^^ 
shall  specify  the  title  of  the  cause  or  matter  to  which  such  money 
or  securities  are  to  be  placed  in  the  books  at  the  Chancery  Pay 
Office;   and  upon  such  money  or  securities  being  so  paid  or 
deposited,  the  Bank  shall  cause  a  receipt  to  be  given  for  the  same, 
and  shall  send  such  direction  to  the  Chancery  Pay  Office,  with  a 
certificate  thereon,  that  the  money  or  securities  therein  specified 
have  been  received,  and  placed  to  the  credit  of  the  Chancery  Pay 
Office  account. — (Original  Bule  9  amended.) 

29.  When  securities  are  to  be  transferred  into  Court,  such  Proceedings 
transfer  shall  be  made  with  the  privity  of  the  Chancery  Paymas*  ^t^ties^into 
ter,  and  the  Chancery  Paymaster  shall  issue  a  direction  for  the  ^^'^* 
transfer  to  be  made  to  the  account  of  tlie  Paymastar  General  for 

the  time  being  on  behalf  of  the  Court  of  Chancery;  and  such 
direction  shall  specify  the  title,  of  the  cause  or  maiter  to  which 
such  securities  are  to  be  placed  in  the  books  at  the  Chancery  Pay 
Office ;  and  upon  such  securities  being  so  transferred,  the  Bank, 
or  Body  Cotporate,  or  Company,  in  whose  books  the  transfer  of 
such  securities  is  made  or  registered,  shall  send  sudi  direction  to 
the  Chancery  Pay  Office,  with  a  certificate  thereon,  that  the  seen* 
rities  therein  specified  have  been  transferred  to  thiO  said  account. 
— (Origioal  Bule  15  amended.) 

30.  When  any  such  direction  as  is  mentioned  in  the  last  two  Beceipt  and 
preceding  Bules  with  a  certificate  thereon  that  the  amount  ofpfijment.de- 
money  or  securities  therein  mentioned  has  been  so  paid,  trans- ^^^J^ 
ferred,  or  deposited,  shall  be  received  at  the  Chancery  Pay  Office, 

the  Chancery  Paymaster  shall  file  a  certificate  of  such  payinent, 
transfer,  or  deposit,  and  shall  thercin  state  the  title  of  the  cause  or 
matter  to  which  such  amount  of  money  or  securities  has  been 
placed  in  the  books  at  the  Chancery  Pay  Office ;  and  an  office 
copy  of  such  certificate  of  the  Chancery  Paymaster  shall  be 
received  as  evidence  of  the  payment  or  transfer  into,  or  deposit 
in.  Court  therein  mentioned  having  been  made. — (Original  Bule 
16  amended.) 
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1874  31.  When  it  is  desired  to  bring  money  into  C!ourt  withunt 

Conditional  waiting  the  time  necessary  to  obtain  a  direction  for  the  Bank  to 
monT^at  the  ^^^^^^  ^^^  money  it  may  be  lodged  at  the  Bank  to  the  credit 
Bank  in  of  a  Chancery  Suspense  Account  (subject  to  being  dealt  with  aa 
hereinafter  mentioned,  and  not  otherwise)^  npon  a  written  appli- 
cation signed  by  the  person  desiring  to  lodge  the  same,  or  his 
solicitor,  and  addressed  to  the  Bank,  specifying  the  amoont^  and 
the  title  of  the  cause  or  matter  in  Chancery  in  respect  of  which  it 
is  desired  to  be  lodged,  and  npon  such  lodgment  being  made  one 
of  the  cashiers  of  the  Bank  shall  give  a  certificate  that  the  amount 
has  been  lodged  to  the  credit  of  a  Chancery  Suspense  Account ; 
and  in  every  case  the  person  making  such  lodgment,  or  his  solici- 
tor, shall  forthwith  bespeak  the  direction  for  the  Bank  to  receiye 
the  money  in  the  manner  provided  by  Kule  28,  and  produce  such 
direction  and  certificate  at  the  Bank,  for  the  purpose  of  having 
the  money  so  previously  lodged  transferred  to  the  Chancery  Pay 
(MSce  account,  and  placed  in  the  books  at  the  Chancery  Pay  Office 
to  the  credit  of  the  cause  or  matter  mentioned  in  such  direction, 
and  the  receipt  mentioned  in  the  said  Kule  28  shall  thereupon  be 
given  for  such  money. — (Original  Bule  12.) 

When  money       32.  Money  hereafter  paid  into  Court  pursuant  to  the  69th  sec- 

{AndsCiauses  tiou  of  the  ^  Lands  Clauses  Consolidation  Act,  1845,"  in  respect 

(SYict^c.  18,  ^^  l&nds  in  England  or  Wales,  shall  be  placed  in  the  books  at  the 

hri^'t^Sr     Chancery  Pay  Office  to  the  credit  of  Ex  parte  the  promoters  of 

stated.  the  undertaking,  in  the  matter  of  the  special  Act  (citing  it),  as 

directed  by  the  said  Lands  Clauses  Consolidation  Act,  1845,  and 

some  words  shall  be  added  in  each  case  briefly  expressive  of  the 

nature  of  the  disability  to  sell  and  convey,  by  reason  of  which  the 

money  shall  be  so  paid  in,  as  stated  in  the  request  for  the  direction 

to  receive  the  money. — (Original  Bule  13). 

Money  paid  38.  Money  hereafter  paid  into  Court  pursuant  to  the  Copyhold 
Copyhold  Acts  Acts  shall  be  placed  in  the  books  at  the  Chancery  Pay  Office  to 
to  a  fiS^^e  *^®  ^dit  of  "  Ex  parte  the  Copyhold  Commissioners,"  as  directed 
acooant.  by  the  Said  Acts,  and  in  addition  thereto,  to  the  account  of  the 
particular  manor  in  respect  of  which  the  money  shall  be  so  paid 
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in ;  and  in  the  request  for  a  direction  to  receive  such  money  the  1874 
name  and  locality  of  such  particular  manor  shall  be  stated. —  "^^ 
(Original  Bule  14.) 

34.  A  trustee  or  other  person  desiring  to  pay  money  or  transfer  Persons  bnug- 
securities  into,  or  to  deposit  securities  in,  Court,  under  the  Act  cl^rnnder^ 
10  &  11  Vict  c.  96,  shall  file  an  affidarit,  entitled  in  the  matter  trustee  Relief 

'  '  Act  (10  &  11 

of  the  same  Act,  and  in  the  matter  of  the  trust,  and  setting  Vict.  c.  96)  tc» 

J,  ^.  ^  me  aflidavit 

forth — 


(1.)  His  own  name  and  address. 

(2.)  The  place  where  he  is  to  be  senred  with  any  petition,  sum- 
mons, or  order,  or  with  notice  of  any  proceeding  relating 
to  such  m(mey  or  securities. 

(3.)  The  amount  of  money  and  description  and  amount  of 
securities  which  he  proposes  to  pay  or  transfer  into,  or 
deposit  in^  Court,  and  the  credit  to  which  he  wishes  it  to 
be  placed ;  and  if  such  money  or  securities  are  chargeable 
with  legacy  or  succession  duty,  a  statement  whether  such 
duty  or  any  part  thereof  has  or  has  not  been  paid. 

(4.)  A  short  description  of  the  trust,  and  of  the  instrument 
creating  it. 

(5.)  The  names  of  the  persons  interested  in  or  entitled  to  the 
money  or  securities,  and  their  places  of  residence,  to  the 
best  of  his  knowledge  and  belie£ 

(6.)  His  submission  to  answer  all  such  inquiries  relating  to  the 
application  of  the  money  or  securities  paid  or  transferred 
into,  or  deposited  in,  Court  under  the  same  Act^  as  the 
Court  or  Judge  may  make  or  direct. 

(7.)  A  statement  whether  the  money  so  to  be  paid  into  Court, 
or  the  dividends  on  the  securities  so  to  be  transferred 
into,  or  deposited  in.  Court,  and  all  accumulations  of 
dividends  thereon,  are  desired  to  be  invested  in  Consoli- 
dated £3  per  Centum  Annuities,  or  Reduced  £3  per  Cent. 
Annuities,  or  New  £3  per  Cent.  Annuities,  or  whether  it 
is  deemed  unnecessary  so  to  invest  the  same  or  to  place 
the  same  on  deposit. 

The  Chancery  Paymaster,  on  production  of  an  office  copy  of 
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1S74  any  sach  affidavit,  shall  give  the  necessary  directions  for  such 
payment,  transfer,  or  deposit  to  the  account  of  the  particular 
trust  mentioned  in  the  affidavit. 

The  regulations  contained  in  the  Greneral  Order  of  the  Court  of 
the  16th  day  of  May,  1862,  for  the  printing  of  affidavits  to  be 
used  on  the  hearing  of  a  cause,  shall  be  applicable  to  affiditvits 
filed  under  this  Bale,  and  the  Chancery  Paymaster  shall  not  act 
upon  an  office  copy  of  any  such  affidavit,  filed  after  the  com- 
mencement of  these  Bules,  which  is  not  so  printed. — (Cons. 
Order  41,  Rules  1  and  2  amended.) 

Credit  to  35.  Any  principal  money  or  dividends  received  by  the  Bank  in 

rn/dividendfi  reqiect  of  Securities  standing  to  the  Chancery  Pay  Offiae  account 

i^B^Le  ®^^  ^  pkoed  in  the  books  at  the  Chancery  Pay  Office,  in  the 

to  be  placed.   Qg^gQ  of  principal  money,  to  the  credit  to  which  the  securities 

whetMn  such  money  arose  were  standing  at  the  time  of  the  receipt 

thei6of,  and  in  th^  case  of  dividends,  to  the  credit  to  which  the 

securities  whereon  such  dividends  accrued  were  standing  at  the 

time  of  the  closing  of  the  transfer  books  of  such  securities 

previously  to  the  dividends  becoming  due. 


Funds  in 
Court  to  be 
dealt  with 
only  in  pur- 
suance of  an 
order. 


y.*-«PATliEKT  OF  MOKBV,  AND  SaLE,  TbAKSFER,  OK    DeLIVBBY 

OF  Securities,  out  of  CotmT.— Conversion  of  Govern- 
ment Securities. — Ai»plication  of  Dividends  and 
Interest. 

36.  Subject  to  Bules  46, 47, 48, 49,  62^  65,  and  66,  seeurities  in 
Court  shall  not  be  sold,  transferred,  or  delivered  out,  and  money 
in  Court  shall  not  be  paid  out  or  invested  in  securities,  and  money 
or  securities  in  Court  shall  not  be  carried  over,  and  a  certificate 
shall  not  be  ismied  for  the  sale,  transfer,  or  delivery  of  securities 
in  Court,  unless  in  pursuance  of  an  order,  or  in  the  case  of  an 
investment  of  money  or  application  of  dividends,  of  a  direction 
contained  in  a  certificate  of  a  Master  in  Lunacy  as  authorized  by 
the  Lunacy  Regulation  Act,  1853,  or  by  any  General  Orders  made 
therennder.-->(Original  Bule  17  amended.) 
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37.  When  an  order,  or  a  certificate  of  a  Master  in  Lunacy,       1874 
directs  the  carrying  over  of  money  or  securities  in  Courts  or  the  chanoexy 
inyestmenty  or  placing  on  deposit  (subject  to  Rule  71),  or  pay-  ^"^^^ 
ment  out,  of  money  in  Court,  or  of  dividends  to  accrue  on  seen-  acting  on 

...r^  ir^i  Tk  aj»--  M>        oidera  until 

nties  m  Court,  the  Chancery  Paymaster  may  defer  giving  effect  he  leceivoB  a 

to  such  direction  until  a  request  in  writing  to  give  effect  thereto  '^^^  ' 

has  been  left  at  the  Chancery  Pay  Office,  but  it  shall  be  the 

duty  of  the  solicitor  for  the  person  having  the  carriage  of  such 

order  or  certificate  to  leave  it  and  such  request  at  the  Chan* 

eery  Pay  Office  without  unnecessary  delay. — (Original  Rule  23 

amended.) 

38.  When  money  in  Court  is  to  be  paid  out  (except  in  the  oases  Mode  of  pay* 
provided  for  by  Rules  41,  57,  and  58,  and  by  the  4th  and  5th  of  ^^^of'te!^ 
the  General  Orders  in  Lunacy  of  10th  January^  1870),  the  Chanr 

eery  Paymaster  shall  cause  a  cheque  or  other  auffioient  authority 
or  direction  for  the  payment  of  the  same  to  be  issued.  Such 
cheque  or  authority  or  direction  for  payment  shall  state  the  title 
of  the  cause  or  matter  in  the  books  at  tlie  Chancery  Pay  Office  to 
which  the  money  paid  is  to  be  debited^  the  date  of  the  o^r  or 
other  authority  in  pursuance  of  which,  and  the  name  of  the  person 
to  whom  the  payment  is  to  be  made,  or  so  much  of  the  particulars 
of  fluoh  payment  aa  the  Ghlmoery  Paymaster  may  deem  neoessMry  *^ 
and  such  cheque  or  authority  or  directioo,  duly  eudoiaed  by  the 
payee  named  therein  or  his  lawful  attorney,  or  an  acknowledg- 
ment of  receipt  signed  by  such  payee  or  his  attorney^  shall  be  a 
good  discharge  to  the  Chancery  Paymaster  for  the  amount  therein 
mentioned. — (Original  Rule  18  amended.) 

39*  Honey  in  Court  periodically  payable  at  the  comMMeement  Continaatioi^ 
of  the  Chancery  Punds  Rules,  1872,  shall  continue  to  be  p«y»fale^ri^^i 
by  the  Chancery  Paymaster  in  pursuance  and  on  tbe  authority  of  i»7menta. 
the  entries  of  the  cheques  for  periodical  payments  in  tiie  receipt 
booke  in  the  Accountant  General's  Offioe,  or  of  soeh  other  doou- 
manta  as  the  Accountant  General  bad  been  accustomed  to  use  in 
the  preparation  of  such  cheques,  without  the  production  of  the 
orders  and  other  documents  in  pursuance  whereof  such  payments 
are  made,  being  necessary.— (Original  Rule  19  amended.) 
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1874  40.  Gbeqties  which  before  the  commencement  of  the  Chancery 

RenewAiof  Fands  Rules,  1872,  had  been  signed  by  the  late  Accountant 

<5*h  ^ues  of  th  ^®^®^1  ^'  ^  ^^y  ^f  ^^^  predecessors,  but  have  not  been  paid  at 

Aooountant  the  Commencement  of  these  Rules,  shall  be  a  suflSdent  authority 

/^  on  Aral 

to  the  Chancery  Paymaster  to  cause  payments  to  be  made  to  the 
same  persons  and  of  the  same  amounts  as  are  named  in  such 
cheques,  without  the  production  of  the  orders  or  other  documents 
in  pursuance  whereof  such  cheques  were  so  signed,  being  neces- 
sary.— (Original  Rule  20  amended.)  * 

Paymente  to       41.  When  money  in  Court  is  payable  to  the  Receiver  General 

To  be  madTby  of  Inland  Reveuuc  (in  any  case  not  provided  for  by  Rule  57),  the 

^transfer.        National  Debt  Commissioners,  the  Ecclesiastical  Commissioners 

for  England,  the  Official  Trustees  of  Charitable  Funds,  the  Official 

Liquidator  of  any  Company,  or  any  other  official  persons  for 

whom  an  account  is  kept  at  the  Bank,  the  order  shall  direct  the 

amount  so  payable  to  be  transferred,  upon  the  requisition  of  the 

'  official  persons  to  whom  it  is  due,  to  the  proper  account  (citing 

it),  at  the  Bank,  of  such  official  persons.    And  the  Chancery 

Paymaster,  shall,  upon  receiving  such  requisition,  direct  the 

Bank  to  write  off  from  the  Chancery  Pay  Office  account  the 

amount  so  payable,  and  to  place  it  to  the  account  at  the  Bank 

mentioned  in  such  order,  and  shall  debit  therewith  the  proper 

account  in  the  books  at  the  Chancery  Pay  Office. — (Original 

Rule  21  amended.) 

a?ar£icii]&r8  to     42.  Every  certificate  for  the  sale,  transfer,  or  delivery  of  secu- 
in  oertifioates  rities  in  Court  shall  express  the  exact  amount  of  money  to  be 
fer  or  deUviOT  ^^^'^  ^7  ^^^*  ^^  *^®  exact  amount  and  description  of  securities 
•of  securities,    to  be  sold,  transferred,  or  delivered  out ;  and  no  such  certificate 
,  shall  be  issued  by  a  Master  in  Lunacy,  except  on  the  production 
of  an  office  copy  of  the  report  of  a  Master  in  Lunacy  confirmed  by 
fiat ;  nor  by  the  Registrar  in  Lunacy,  except  on  the  production 
of  an  office  copy  of  the  order  in  Lunacy ;  nor  by  a  Registrar  of  the 
Court,  except  on  the  production  of  the  original  order,  or  an  office 
copy  thereof,  if  the  absence  of  the  original  order  shall  be  ac- 
counted for  to  the  satisfaction  of   such  Registrar. — (Original 
Rule  29.) 
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43.  When  securities  in  Court  are  to  be  sold,  and  a  Begistrar  of       1874 
the  Court,  or  a  Master  or  Begistrar  in  Lunacv,  has  issued  a  certi-  g^le  of 
ficate  authdriziog  the  sale,  the  Chancery  Paymaster  shall  issue  a  b^^^^>^* 
direction  to  the  Sank  to  receive  the  proceeds  of  such  sale,  and  to 

place  them  to  the  Chancery  Pay  Office  aocouDti  and  shall  specify 
in  such  direction  the  title  of  the  cause  or  matter  to  the  credit  of 
which  such  proceeds  are  to  be  placed  in  the  books  at  the  Chancery 
Pay  Office,  and  such  title  shall  be  the  title  of  the  cause  or  matter 
to  the  credit  of  which  the  securities  were  standing  at  the  time  of 
such  sale,  and  the  Bank,  or  Body  Corporate,  or  Company,  in 
whose  books,  or  with  whom,  the  securities  to  be  sold  are  standing 
or  deposited,  shall,  upon  the  production  of  the  receipt  from  the 
Bank  for  the  proceeds  of  the  sale,  and  of  the  certificate  of  a  Begis^ 
trar  of  the  Court,  or  a  Master  or  Begistrar  in  Lunacy,  authorizing 
such  sale,  countersigned  by  the  Chancery  Paymaster,  cause  the 
transfer  or  delivery  of  the  securities  necessary  to  complete  the 
sale  to  be  made  by  their  proper  officer. — (Original  Bule  25 
amended.) 

44.  When  a  specific  amount  of  Government  securities  in  Court  Ck>nTorsion(iir 
consisting  of  either  Consolidated  £3  per  Centum  Annuities,  or  ^^^^  q$  ^ 
Reduced  £3  per  Centum  Annuities,  or  New  £3  per  Centum  An-  ^eminent 

*  '  r  aeconties  to 

nuities,  of  not  less  than  £1000,  is  required  to  be  realized,  the  be  directed. 
order,  instead  of  directing  a  sale  of  such  securities,  shall  direct 
the  same  to  be  converted  into  cash,  unless  the  Court  on  pro- 
nouncing such  order  otherwise  directs ;  and  a  Begistrar  of  the 
Court  or  a  Master  or  Begistrar  in  Lunacy  shall  issue  a  certificate 
for  the  transfer  of  such  securities  to  the  account  of  the  National 
Debt  Commissioners  on  behalf  of  the  Court  of  Chancery,  as  pro- 
vided in  Bule  84. — (Original  Bule  28  amended.) 

45.  When  securities  in  Court  are  to  be  transferred  or  delivered  Transfer  of 
out,  and  a  Begistrar  of  the  Court,  or  a  Master  or  Begistrar  in  oroourt.  ^ 
Lunacy,  has  issued  a  certificate  authorizing  such  transfer  or 
delivery,  the  Chancery  Paymaster  shall  issue  a  direction  for  such 
transfer  or  delivery,  and  specify  in  such  direction  the  title  of  the 

cause  or  matter  to  the  credit  of  which  such  securities  are  standing 
in  the  books  at  the  Chancery  Fay  Office,  and  the  amount  and 
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deecription  of  the  securities  to  be  transferred  or  deliyered,  and  the 
name  of  the  person  to  whom  the  transfer  or  delivery  is  to  be 
made ;  and  upon  the  receipt  of  such  direction,  and  of  the  certifi- 
cate of  a  Begistrar  of  the  Court,  or  a  Master  or  Begistrar  in 
Lunacy,  authorizing  such  transfer  or  delivery,  countersigned  by 
the  Cliancery  Paymaster,  the  Bank,  or  Body  Corporate,  or  Com- 
pany, in  whose  books,  or  with  whom,  such  securities  shall  be 
standing  or  deposited,  shall  cause  such  transfer  or  delivery  to  be 
made  by  their  proper  officer,  and  shall  send  such  direction  to  the 
Chancery  Pay  Office,  with  a  certificate  thereon  that  the  transfer  or 
delivery  therein  mentioned  has  been  made  to  the  person  named 
therein. — (Original  Bule  26  amended.) 


AppUcation  of  46.  When  securities  in  Court  are  directed  to  be  transferred  or 
aocroing  on  delivered  out,  dividends  accruing  thereon  subsequently  to  the  date 
touSmed  ^^  *^®  order  directing  the  transfer  or  delivery  (when  the  amount  of 
the  securities  to  be  transferred  or  delivered  is  specified  in  such 
order,  or  if  not  so  specified  then  subsequently  to  the  time  when 
the  amount  of  such  securities  shall  be  ascertained),  shall  be  paid 
to  the  persons  to  whom  the  securities  are  to  be  transferred  or  de- 
livered, unless  such  order  otherwise  directs.  When  securities  in 
Court  are  directed  to  be  realized,  and  the  whole  of  the  proceeds 
paid  out  or  carried  over  in  one  sum,  or  in  aliquot  or  proportionate 
parts  (except  when  the  realization  is  to  raise  a  specific  sum  of 
money),  any  dividends  accruing  on  such  securities  subsequent  to 
the  date  of  the  order  directing  the  realization  (if  the  amount  of 
such  securities  is  specified  in  the  order,  or  if  not  so  specified,  then 
subsequently  to  the  tim^  when  such  amount  shall  be  ascertained), 
shall  be  added  to  such  proceeds,  and  applied  in  like  manner  there- 
with, unless  such  order  otherwise  directs. — (Original  ^Bule  27 
amended.) 


Wbensnoh 
diyidends 
have  been 
inveBted. 


47.  When  under  an  order  directing  the  transfer  or  delivery  of 
securities,  dividends  accruing  thereon  would  be  payable  to  the 
persons  to  whom  such  securites  are  directed  to  be  transferred  or 
delivered,  and  pursuant  to  a  general  or  other  previous  order  such 
dividends  have  been  invested,  the  securities  purchased  with  such 
dividends  shall,  unless  otherwise  directed,  be  transferred  or  de* 
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liveredy  and  any  dividends  accrued  in  respect  thereof  shall  be  paid       I87i 
to  such  persons. — (Part  of  Original  Rule  27  amended.)  "^^ 

48.  In  every  case  (other  than  that  provided  for  by  the  last  When  divi- 
preceding  Bule),  when  by  an  order  dividends  are  directed  to  be  w^se  appli- 
dealt  with  so  that  the  same  ought  not  to  be  invested,  and  subse-  been^iflverted. 
qaently  to  the  date  of  such  order,  such  dividends,  or  any  part 

thereof  shall  have  been  invested,  the  securities  purchased  with 
such  dividends  shall,  unless  otherwise  directed,  be  sold,  and  the 
proceeds  of  such  sale  and  any  dividends  accrued  in  respect  of  such 
securities  shall  be  applied  in  the  same  manner  as  the  dividends  so 
invested  would  have  been  applied  under  such  order,  if  they  had 
not  been  so  invested. — (General  Order,  25th  day  of  February, 
1868,  amended.) 

49.  In  the  cases  provided  for  by  the  last  two  preceding  Bules,  Certificates 
the  Registrars  of  the  Court,  and  the  Masters  and  Registrar  in  sale,  or  de-' 
Lunacy,  may,  upon  production  to  them  of  a  certificate  of  such  the  iLt'two' 
investment  as  therein  mentioned,  issue  certificates  for  transfer,  F^cwling 
delivery,  or  sale,  according  to  the  provisions  of  the  said  Rules. — 

(Part  of  Original  Rule  27  amended.) 

50.  When  subsequently  to  the  date  of  an  order  dealing  with  Application  of 
money  in  Court  such  money  shall  have  been  placed  on  deposit,  or  dividends 
when  dividends  accruing  subsequently  to  the  date  of  an  order  Lgi^  ^^r  ^ 
under  which  such  dividends  are  applicable  shall  have  been  placed  ^^.^^^^®'_ 
on  deposit,  the  same  when  withdrawn  from  deposit,  and  any  into-  with. 

rest  credited  in  respect  thereof,  shall,  unless  the  order  otherwise 
directs,  be  applied  in  the  same  manner  as  such  money  or  divi- 
dends would  have  been  applied  had  the  same  not  been  so  placed 
on  deposit. 

51.  When  an  order  directs  money  in  Court  to  be  invested,  and  Application 

-  of  interest  on 

subsequently  to  the  date  of  such  order  the  money  shall  have  been  money  placed 
placed  on  deposit,  interest  accruing  in  respect  of  such  money  shall  aft©r^JI^te  of 
be  applied  in  the  same  manner  as  the  dividends  arising  from^*^.'^^^*" 
such  investment  are  directed  to  be  applied. — (Original  Rule  47  mint. 
amended.) 
Vol.  X.— Cu.  E  1 
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1874  52.  When  money  in  Court  is  directed  to  be  paid,  or  securities. 

Funds  ordered  i^  Court  are  directed  to  be  transferred  or  delivered,  to  a  woman 
^^^^^^^^  who  is  not  married  at  the  date  of  the  order,  and  such  woman  shall 
wOTien  who  marry  before  payment  of  such  money,  or  transfer  or  delivery  of 
marry.  such  securities,  such  money,  if  it  does  not  in  the  whole  exceed 

£200  of  principal  money,  or  £10  in  annual  payments,  or  such 
securities  if  they,  or  the  aggregate  of  such  securities  and  money,, 
do  not  exceed  in  value  £200  sterling,  may  be  paid,  transferred,  or 
delivered  to  sudi  woman  and  her  husband,  upon  proof  of  the 
marriage,  and  upon  an  affidavit  of  such  woman  and  her  husband 
that  no  settlement,  or  agreement  for  a  settlement,  whatsoever  haa 
been  made  or  entered  into  before,  upon,  or  since  their  marriage, 
or  in  case  any  such  settlement,  or  agreement  for  a  Bettlement»  has 
been  made  or  entered  into,  then  upon  an  affidavit  of  such  woman 
and  her  husband  identifying  such  settlement,  or  agreement  for  a 
settlement,  and  stating  that  no  other  settlement,  or  agreement  for 
a  settlement,  has  been  made  or  entered  into  as  aforesaid,  and  an 
affidavit  of  the  solicitor  of  such  woman  and  her  husband,  that  such 
solicitor  has  carefully  perused  such  settlement,  or  agreement  for  a 
settlement,  and  that,  according  to  the  best  of  his  judgment,  such 
money  or  securities  are  not,  nor  is  any  part  thereof,  subject  to  the- 
trusts  of  such  settlement,  or  agreement  for  a  settlement,  or  in  any 
manner  comprised  therein  or  affected  thereby ;  and  upon  proof 
of  the  marriage  and  production  of  such  affidavits,  the  Registrar 
may  issue  a  certificate  authorizing  the  transfer  or  delivery  of 
such  securities  to  such  woman  and  her  husband. — (Cons.  Order  1,. 
Bules  1,  2,  and  3.) 


Payment,  53.  When  a  person  to  whom  payment  of  money  in  Court  or 

delivery  to  transfer  or  delivery  of  securities  in  Court  is  directed  shall  appear 
tiveiBdfde^  to  be  entitled  thereto  as  real  estate,  or  as  trustee,  executor,  or 
ceaaed  persons  administrator,  or  otherwise  than  in  his  own  right  or  for  his  own 

or  co-partners. 

use,  the  fact  that  he  is  entitled  to  the  same  as  real  estate,  or  the 
character  in  which  he  is  so  entitled,  shall  be  stated  in  the  order  or 
in  the  certificate  of  a  Chief  Clerk,  or  of  a  Taxing  Master,  or  of  a 
Master  in  Lunacy. 

And  when  money  in  Court  is  payable,  or  securities  in  Court  are 
transferable  or  deliverable  to  any  person  named  or  described  in 
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an  Older,  or  in  a  certificate  of  a  Chief  Olerk,  or  of  a  Taxing  1874 
Master,  or  of  a  Master  in  Lunacy  (except  to  a  person  therein  ^^ 
expressed  to  be  entitled  to  such  money  or  securities  as  real  estate, 
or  to  be  entitled  thereto  as  a  trustee,  executor,  or  administrator,  or 
otherwise  than  in  his  own  right,  or  for  his  own  use),  such  money  or 
securities,  or  any  portion  thereof  for  the  lime  being  remaining 
unpaid  or  untransferred  or  undelivered,  may,  unless  the  order 
otherwise  directs,  on  proof  of  the  death  of  such  person,  whether  on 
or  after  the  date  of  such  order,  be  paid,  or  transferred,  or  delivered 
to  the  legal  personal  representatives  of  such  deceased  person,  or  to 
the  survivors  or  survivor  of  them. 

And  when  money  in  Court  is  by  an  order  directed  to  be  paid  to 
any  persons  described  in  an  order  or  a  certificate  of  a  Chief  Clerk, 
or  of  a  Taxing  Master,  or  of  a  Master  in  Lunacy,  as  co-partners, 
such  money  may  be  paid  to  any  one  or  more  of  such  co-partners. 
-^Original  Bule  22  amended.) 

54.  When  money  in  Court  is  payable  to  any  persons  as  co- Payments, 
partners,  or  when  money  in  Court  is  payable,  or  securities  in  Court  delivery  to 


surviving  co- 


are  transferable  or  deUverable  to  any  persons  as  legal  personal  ^^^^  ^, 
representatives,  such  money  or  securities,  or  any  portion  thereof  representa- 
for  the  time  bemg  remaining  unpaid,  untransferred,  or  undeUvered,  ^'^'^' 
may,  upon  proof  of  the  death  of  any  of  such  co-partners  or 
representatives,  whether  on  "or  after  the  date  of  the  order  direct- 
ing  such  payment,  transfer,  or  delivery,  be  paid,  transferred, 
or  delivered  to  the  survivors  or  survivor  of  them. — (Cons.  Order  1, 
Bule  5.) 

55.    In  the  case  of  securities  transferable  or  deliverable  under  iiegistrar's 
either  of  the  last  two  preceding  Bules,  the  Begistrar  may  (upon  ^nsfer  or 
proof  of  the  death  of  any  of  such  representatives,  issue  a  certificate  J^^I®"^  ^^^' 
authorizing  the  transfer  or  delivery  of  such  securities  to  such  repre.  oeding  Rules. 
sentatives,  or  to  the  survivors  or  survivor  of  them. — (Cons.  Order  1, 
Bule  7.) 

56*  No  money  or  securities  shall,  under  Bules  53  and  54,  be  Within  what 
paid,  transferred,  or  delivered  out  of  Court  to  the  legal  personal  or^ietters  of^ 
representatives  of  any  person  under  any  probate  or  letters  of  ^JjJ}^!^^*^^'^ 

jj  2  1  \)een  granted. 


lii  BDLE8  IN  GHANCEBY.  [Ch.  Vol,  IX. 

1874  administiation  parporting  U>  be  gsmted  at  any  tune  snbfiequ^it 
^^^  to  the  expiration  of  «x  yean  from  the  date  of  the  order  directing 
snch  payment,  transfer,  or  delivery,  or  in  case  such  money  consists 
of  interest  or  dividends  from  the  date  of  the  last  receipt  of  snch 
interest  or  dividends  nnder  snch  order. — (Cons*  Order  1^  Bnles  8 
and  9,  amended*) 

Payment  of  57.  The  Chancery  Paymaster,  before  acting  upon  an  order  for 
BtSc^on  the  payment,,  transfer,  or  delivery  of  money  or  securities  in  respect 
^"^y*  of  which  legacy  or  succession  duty  is  (under  Bule  14)  stated  to  be 

payable,  shall  require  the  production  of  the  official  receipt  for  such 
duty,  or  a  certificate  from  the  proper  officer  of  the  payment  thereof. 
And  for  better  security  against  the  payment  or  transfer  by  the 
Chancery  Paymaster  of  any  money  or  securities  chargeable  with 
any  such  duty  without  the  duty  being  first  paid,  the  Chancery 
Paymaster,  on  receiving  notice  from  the  proper  officer  that  the 
duty  is  payable,  shall  cause  a  memorandum  to  be  made  in  his 
books  in  conformity  with  such  notice.  And  when  an  order  shall 
have  been  left  at  the  Chancery  Pay  Office,  for  the  purpose  of 
giving  effect  to  any  direction  for  the  transfer  of  such  duty  to  the 
account  of  the  Receiver  General  of  Inland  Revenue  at  the  Bank, 
together  with  the  requisition  of  the  Commissioners  of  Inland 
Eevehtie  for  such  transfer,  and  such  other  evidence  as  may  be 
necessary  for  verifying  the  amount  of  such  duty,  the  Chancery  Pay- 
master shall  direct  the  Bank  to  transfer  the  amount  of  such  duty 
to  the  said  account,  and  shall  debit  such  amount  to  the  proper 
account  in  the  books  at  the  Chancery  Pay  Office. — (General  Order, 
10th  January,  1870,  amended.) 

Carrying  oyer  58.  When  costs  are  directed  to  be  paid  out  of  money  in  Court, 
jM  o  taxa-    ^^  ^^^  ^^  ^j^^  proceeds  of  securities  in  Court,  the  Taxing  Master 

shall  certify  the  amount  of  the  fees  of  taxation  payable  in  respect 
of  such  costs,  unless  he  shall  certify  that  such  fees  are  included  in 
the  costs  as  taxed.  The  Chancery  Paymaster  shall  carry  over  the 
amount  so  certified  to  be  payable  from  the  account  to  which  such 
money  or  proceeds  are  placed  to  a  separate  account  in  the  books  at 
the  Chancery  Fay  Office  for  fees  of  taxation;  and  the  amount 
so  carried  over  shall  from  time  to  time,  as  the  Treasury  may  direct. 
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be  paid  to  the  account  of  Her  Majesty^^  Exchequer. — (General       1874 
Order,  10th  Jannarj,  1870,  Bules  2  and  8,  amended.)  ""^ 

69.  In  acting  on  orders  directing  any  annuity  or  maintenance  Deduction  of 
to  be  paid,  or  any  other  periodical  payments  to  be  made,  out  of  ^^mento^f  or 
the  dividends  which  have  accrued  since  the  5th  day  of  April,  ^"^^^^^i^^- 
1871,  or  which  may  hereafter  accrue  on  securities  in  Court,  or 
hereafter  to  be  in  Court,  and  in  respect  of  which  dividends  income 
tax  shall  have  been  deducted,  the  Chancery  Paymaster  shall  draw 
only  for  so  much  of  the  sums  directed  by  such  orders  respectively 
to  be  paid  as  shall  remain  after  making  a  deduction  therefrom  at 
the  same  rate  as  the  Bank  shall  certify  to  have  been  deducted 
from  such  dividends  for  income  tax,  except  in  cases  in  which  such 
sums  shall  be  directed  to  be  paid  without  making  any  such  deduc- 
tion.— (General  Order,  Ist  day  of  May,  1871,  amended.) 


VI.— iNVBfirriiBNT  OP  Money. 

60.  When  money  in  Court  is,  in  pursuance  of  an  order,  to  be  Prooeedingn 
invested  in  specified  securities,  the  Chancery  Paymaster  shall  ^o^y^i"**^ 
direct  the  money  to  be  paid  to  the  broker  conditionally  upon  his  securities. 
cansing  such  securities  to  be  transferred  or  deposited  to  the  account 
of  the  Paymaster  General  for  the  time  being  on  behalf  of  the 
Court  of  Chancery^  and  the  cheque  or  authority  or  direction  for 
payment  of  such  money  shall  specify  the  title  of  the  cause  or 
matter,  to  the  credit  of  which  the  securities  purchased  are  to  be 
placed  in  the  books  at  the  Chancery  Pay  Office. 

The  Bank,  or  Body  Corporate,  or  Company,  in  whose  books  or 
with  whom  the  transfer  or  deposit  of  such  securities  shall'be  made 
or  registered,  shall  cause  a  certificate  of  such  transfer  or  deposit 
to  be  issued ;  and  such  a  certificate  purporting  to  be  issued  by  the 
Bank,  or  Body  Corporate,  or  Company  aforesaid,  shall  be  sufficient 
evidence,  for  all  purposes  that  such  transfer  or  deposit  as  therein 
mentioned  has  been  actually  made ;  and  the  securities  so  trans- 
ferred or  deposited  shall  be  placed  in  the  books  at  the  Chancery 
Pay  Office  to  the  same  credit  as  that  to  which  the  said  money 
was  standing  at  the  time  of  such  investment,  unless  the  order 
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authorizing  such  investment  otherwise  directs. — (Original  Bole  24 
amended.) 

61.  When  an  order  directing  the  investment  from  time  to  time 
of  dividends  accruing  on  securities  in  Court,  or  to  be  transferred 
into  Court,  or  directed  to  be  purchased  with  money  in  Court,  or  to 
be  paid  into  Court,  is  left  at  the  Chancery  Pay  Office,  together 
with  a  request  for  the  purpose  of  having  such  direction  for  invest- 
ment of  dividends  carried  into  effect,  the  Chancery  Paymaster 
shall,  without  any  further  request,  from  time  to  time,  until  he 
shall  receive  a  request  or  notice  of  an  order  to  the  contrary,  invest 
such  dividends,  if  amounting  to  or  exceeding  £40  half  yearly, 
together  with  all  accumulations  of  dividends  thereon,  as  soon  as 
conveniently  may  be  after  they  shall  accrue  due  and  have  been 
received,  in  the  particular  description  of  securities  named  in 
the  order  directing  such  investment, — (Cons.  Order  1,  Bule  12, 
amended.) 


Purchaae  of  62.  When  money  in  Court  is  by  an  order  directed  to  be  in- 
bills  or  bonds,  vested  in  exchequer  bills  or  exchequer  bonds,  and  when  exchequer 
bills  or  exchequer  bonds  are,  in  pursuance  of  an  order,  deposited 
in  Court  to  the  credit  of  any  cause  or  matter,  any  principal 
money  or  interest  which  may  thereafter  be  received  and  pedd 
into  the  Bank  in  respect  of  such  bills  or  bonds,  or  of  any  such 
bills  or  bonds  to  be  purchased  with  principal  money  or  interest  in 
pursuance  of  this  Bule,  or  in  respect  of  any  such  bills  or  bonds  for 
which  the  same  may  be  exchanged,  shall  from  time  to  time,  as  the 
same  shall  be  so  received  and  paid  into  the  Bank,  be  also  invested 
by  the  Chancery  Paymaster,  without  any  further  request,  unless 
such  order  otherwise  directs,  or  until  he  receives  a  request  or  notice 
of  a  further  order  to  the  contrary,  in  exchequer  bills  or  exchequer 
bonds  which  shall  be  placed  to  the  same  credit — (Cons.  Order  1, 
Bule  13.) 


Bank  to  63.  When  and  so  often  as  any  exchequer  bills  or  other  securities 

cbequeHbUis  now  or  hereafter  to  be  deposited  at  the  Bank  to  the  credit  of  the 
^rindi^Ta^nr  Chancery  Pay  Office  account  shall  be  in  course  of  payment^  the 
interest  of      Bank  shall,  without  'any  direction  from  the  Chancery  Pajrmaster. 

securities  '  ^        ^  9 

when  paid  off. 
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cause  all  snch  bills  or  other  securities  so  iu  course  of  payment  to  ig74 
be  delivered  to  one  of  the  cashiers  of  the  Bank,  who  is  to  receive 
the  interest  due  thereon,  and  in  the  case  of  exchequer  bills  to 
exchange  the  same  for  new  bills,  if  new  bills  are  issued,  or  other- 
wise to  receive  the  principal  money  and  interest  due  on  such  of 
the  said  bills  so  in  course  of  payment  as  cannot  be  exchanged,  and 
pay  such  interest  or  principal  and  interest  (as  the  case  may  be) 
into,  and  deposit  all  such  new  bills  in  the  Bank  to  the  Chancery 
Pay  Office  account 

And  the  Bank  is  forthwith  after  every  such  exchange  or  receipt 
of  principal  or  interest  to  certify  to  the  Chancery  Paymaster,  with- 
out any  direction  from  him  for  that  purpose,  the  numbers,  dates, 
and  amounts  of  the  exchequer  bills  so  exchanged  or  paid  off,  and 
also  the  numbers,  dates,  and  amounts  of  the  new  bills  taken  in 
exchange,  and  the  amount  of  the  interest,  or  principal  money  and 
interest  (as  the  case  may  be),  received  on  each  bill  or  set  of  bills, 
and  upon  receiving  such  certificate  the  Chancery  Paymaster  shall 
place  such  new  bills  and  such  principal  money  and  interest  to  the 
credit  in  the  books  at  the  Chancery  Pay  Office  of  the  cause  or 
matter  to  which  the  bills  so  exchanged  or  paid  off  were  placed* — 
(General  Order,  28th  day  of  August,  1828.) 

64.  A  sum  of  money  in  Court  less  than  £40  shall  not  be  in-  Limit  of 
Tested  m  secunties,  except  m  the  cases  provided  for  by  Bules  inyested. 
65  and  66. 

This  Bule  shall  extend  to  the  investment  of  dividends  accru- 
ing on  securities  in  Court  which  have  been  or  may  be  directed 
or  requested  to  be  invested;  and  such  dividends  when  amount- 
ing to  less  than  £40  half-yearly  are  (subject  to  Rules  37, 
65,  66,  and  73)  to  be  placed  on  deposit. — (Original  Bule  38 
amended.) 

65.  The  dividends  accruing  on  securities  purchased  as  men- Money  paid 
tioned  in  the  11th  Bule  of  the  1st  of  the  Consolidated  Orders  of  35^30^0 
the  Court  (abrogated  by  Bule  3  of  these  Bules),  previously  to  the  ^^^^^  ^ 
commencement  of  the  Chancery  Funds  Bules,  1872,  may,  when  or  raq^est. 

so  soon  as  they  amount  to  or  exceed  £10,  be  invested  in  like 
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I87i       manner  as  the  same  would  hare  been  inyested  if  the  said  llih 
Bule  had  not  been  abrogated. 

A  sum  of  money  amounting  to  or  exceeding  £40  paid  into 
Court  after  the  commencement  of  these  Bules,  in  pursuance  of 
the  Act  of  36  Geo.  3,  c.  52,  s,  32,  shall,  upon  a  written  request 
of  the  person  paying  it  in,  or  of  his  solicitor^  or  uppn  a  written 
request  made  by  or  on  behalf  of  a  person  claiming  to  be  entiitled 
thereto  or  interested  therein,  be  inyested  (without  an  order)  in 
Consolidated  £3  per  Centum  Annuities ;  and  the  dividends  accru- 
iog  in  respect  thereof,  when  or  so  soon  as  they  shall  amount  to  or 
exoeed  £10,  shall  be  from  time  to  time  invested  in  like  anniiitieB, 
if  so  requested  either  in  the  original  request  or  in  a  subsequent 
request  And  if  such  money  shall  have  been  placed  on  deposit 
before  such  request  shall  be  left  at  the  Chancery  P^y  Office,  such 
money  and  any  interest  to  be  credited  in*  respect  thereof,  if 
amounting  to  £40,  shall,  upon  a  like  request,  be  withdrawn  from 
deposit  and  invested  as  before  m^entioned. — (Original  Bole  40 
amended.) 


Investment  of      66.  Notwithstimding  the  abrogation  of  the  3rd  Bide  of  die  41at 

innnder?^      of  the  Consolidated  Orders  of  the  Court  (by  Bule  3  of  these 

^UefActT     Bules)  all  dividends  subject  at  the  commencement  of  these  Bules 

to  be  invested  in  pursuance  of  the  said  3rd  Bule  of  the  said  Order, 

may,  \irhen  or  so  soon  as  they  amount  to  or  exceed  £10,  be  invested 

as  if  the  said  3rd  Bule  had  not  been  abrogated. 

When  the  affidc^vit  referred  to  in  Bule  34  contains  a  statement 
that  it  is  desired  that  tho  money  intended  to  be  paid  into  Court  in 
pnrsuanpe  of  the  Act  of  the  IQ  &  11  Vict,  c  96,  or  the  dividends 
accruing  on  the  securities  intended  to  be  transferred  or  depo* 
sited  in  pursuance  of  the  said  Act,  and  the  accumulations  thereon, 
shall  be  invested  in  Consolidated  £3  per  Centum  Annuities,  or 
Bedaced  £3  per  Centum  Annuities,  or  New  £3  per  Centum  An- 
nuities, ihe  Chancery  Paymaster  shall  (if  or  so  soon  as  such 
money  shall  amount  to  or  exceed  £40,  or  such  dividends  shall 
amount  to  or  exceed  £10)  invest  the  same  respectively  in  Con- 
solidated £3  per  Centum  Annuities,  or  Beduced  £3  per  Centum 
Annuities,  or  New  £3  per  Centum  Annuities,  without  any  order 
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or  farther  request  for  that  purpose.  Bat  if  such  money  does  not  w^ 
amount  to  £40,  the  Chancery  Paymaster  shall,  subject  to  Rule  7S,  "^^ 
as  soon  as  eonveniently  may  be,  place  such  money  on  deposit 
without  a  request  for  that  purpose,  unless  such  affidavit  contains 
a  statement  that  it  is  deemed  unnecessary  to  place  such  money  on 
deposit,  or  unless  notice  in  writing  be  left  at  his  office  of  on  order 
havrng  been  made,  or  of  an  intended  application  to  the  Court, 
affecting  such  money,  securities,  or  dividends. 

67.  In  all  cases,  upon  a  request  in  writing  by  a  solicitor  acting  investing 
cm  bebalf  of  any  person  daiming  to  be  entitled  to  or  interested  in  on  d^ft 
money  or  securities  in  Court,  that  such  money  or  the  dividends  or  ^^t^u^^^ 
interest  aecruisg  on  any  specified  securities,  or  on  any  specified  request. 
som  of  money  on  deposit,  may  not  be  placed  on  deposit  or  in* 
vested,  being  at  any  time  left  at  the  Chancery  Pay  Office,  the 
Qhanoery  Paymaster  shall  not  place  such  money  on  deposit^  or 
diall  be  at  liberty  to  cease  to  place  on  deposit  or  invest  any  more 
dividends  or  interest  accruing  on  such  securities  or  sum^of  money 
on  deposit,  until  he  has  had  notice  that  the  Court  has  made  some 
Older  in  that  behalf.~(Original  Buie  41  amended.) 


YII. — Money  on  Deposit  and  Interest  thereon. 

68.  Subject  to  any  exceptions  in  these  Bules,  money  in  Court  in  what  cases 
paid  in  before  the  commencement  of  the  Court  of  Chanceiy  S^^Joed  on 
(Funds)  Act,  1872,  and  not  already  placed  on  deposit  (other  than  d«^po«*- 
money  paid  in  pursuant  to  the  Copyhold  Acts,  or  to  the  69th 
seetion  of  The  Lands  Clauses  Consolidation   Act,  1845),  and 
money  arising  by  the  sale,  conversion,  or  payment  off  of  securities 
in  Court,  or  dividends  accruing  on  securities  in  Court,  or  money 
brought  over  from  the  credit  of  some  other  cause  or  matter,  or 
otherwise  placed,  either  before  or  after  such  commencement,  to 
the  credit  of  a  cause  or  matter  in  the  books  at  the  Chancery  Pay 
Office,  shall  be  placed  on  deposit  on  a  request  signed  by  any 
person  claiming  to  be  interested  in  such  money,  or  by  his  solicitor ; 
and,  subject  as  aforesaid,  all  money  hereafter  to  be  paid  into 
Court  shall  be  placed  on  deposit  without  a  request  for  that  purpose. 
— (Original  Bule  33  amended.) 
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1874  69.  If  a  direction  in  an  order  dealing  with  money  in  Court 

Mon^^ot  to  otherwise  than  by  directing  it  to  be  placed  on  deposit^  whether 

be  placed  on    ^^^j^  monej  has  been  paid  in  before  or  since  the  commencement  of 

certain  oases,  the  Court  of  Chancery  (Fonds)  Act»  1872,  is  brooght  nnd^r  the 

notice  of  the  Chancery  Paymaster,  or  if  a  request  in  writing  by  a 

solicitor  acting  on  behaK  of  a  person  claiming  to  be  entitled  to  or 

interested  in  money  in  Court,  paid  in  aflfcer  the  commencement  of 

the  same  Act,  that  such  money  may  not  be  placed  on  deposit,  is 

left  at  the  Chancery  Pay  OflSce^  such  money  respectively  shall  not 

be  placed  on  deposit,  but  the  person  making  such  request  may  at 

any  time  withdraw  the  same,  and  by  'a  like  request  in  writing 

require  the  money  to  be  placed  on  deposit. — (Original  Bule  34 

amended.) 

Time  for  70.  The  placing  on  deposit  of  money  paid  into  Court  after  the 

oxTde^t*^^^  commencement  of  these  Bules  shall  not  be  deferred  beyond  the 
15th  or  the  last  day  of  the  month  in  which  it  shall  be  paid  into 
Courty  whichever  day  shall  first  happen  after  such  payment,  ot  in 
the  case  of  money  paid  into  Court  on  the  last  day  of  a  month,  the 
placing  on  deposit  shall  not  be  deferred  beyond  the  15th  day  of 
the  following  month;  and  when  a  request  to  place  money  in 
Court  on  deposit  shall  be  left  at  the  Chancery  Pay  Office,  the 
money  shall  (except  in  the  case  provided  for  in  Bule  71)  be  so 
placed  on  the  day  succeeding  the  day  on  which  such  request  shall 
be  so  left  (which  last-named  day  shall  be  the  date  inserted  in  such 
request). — (Original  Bule  85  amended.) 

As  to  placing  71.  Wh^i  an  order  directs  the  conversion  into  cash  of  any  of 
cash  wSng  the  (xovemmeut  securities  mentioned  in  Bule  44,  and  the  whole  of 
lion  5*G^  the  money  arising  thereby  to  be  placed  on  deposit,  such  money 
vemment        ghall  be  deemed  to  have  been  placed  on  deposit  (without  a  request 

secuntiee.  *  * 

for  that  purpose)  on  the  day  on  which  such  conversion  shall  be 
effected.—  (Part  of  Original  Eule  52  amended.) 

Ezclnsion  of  72.  Money  in  Court  paid  in  pursuant  to  the  Act  9  &  10  Vict. 
undot9&  lo'^  c.  20,  intituled  "  An  Act  to  amend  an  Act  of  the  second  year 
to  the^apTOal'  ^^  ^^^  present  Majesty,  providing  for  the  custody  of  certain 
deposit  moneys  paid  in  pursuance  of  the  Standing  Orders  of  either  House 
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of  Parliament  by  subscribers  to  works  or  undertakings  to  be        1874 
effected  under  the  authority  of  ParliamenV^   or  of  any  Act        "^^ 
amending  the  same,  or  money  in  Court  paid  into  the  Appeal 
Deposit  Account,  shall  not  be  placed  on  deposit.  —  (Original 
Rule  36.) 

73.  A  less  sum  of  money  than  £10  shall  not  remain  or  be  placed  No  sum  less 
on  deposit ;  and  if  the  amount  of  money  on  deposit  to  the  credit  of  onde^it?  ^ 
a  cause  or  matter  at  the  commencement  of  these  Bules  is  less  than 

£10  it  shall  be  withdrawn  from  deposit^  at  or  as  soon  as  con- 
veniently may  be  after  such  commenoementi  without  a  request  for 
that  purpose. — (Original  Bule  37  amended.) 

74.  When  an  order  containing  directions  dealing  with  money  on  Withdrawal 
deposit,  or  with  money  which  after  the  date  of  the  order  has  been  deposit/  ^ 
placed  and  still  remains  on  deposit,  is  brought  to  the  Chancery 

Pay  0£Sce  to  have  such  directions  acted  on,  such  money,  or  so 
much  thereof  as  may  be  su£5cient  to  meet  the  requirements  of  the 
order,  may,  on  a  request  in  writing  signed  by  a  person  claiming  to 
be  entitled  thereto  or  interested  therein,  or  by  a  solicitor  acting  on 
his  behaK,  be  withdrawn  from  deposit  and  applied  as  directed  by 
the  order,  subject^  as  to  the  investment  of  money,  to  Bule  64. — 
(Original  Bule  3».) 

75.  When  money  on  deposit  is  by  an  order  directed  to  be  dealt  Limit  of  time 
with,  such  money  shall  be  withdrawn  from  deposit  as  soon  as  may  dmwai  from 
be  after  a  request  in  writing  for  such  withdrawal  has  been  left  ^^  ^^^ 
at  the  Chancery  Pay  Office,  and  such  withdrawal  shall  not  be 
deferred  beyond  a  week  after  the  leaving  of  such  request — 
(Original  Bule  48.) 


76.  Interest  upon  money  on  deposit  shall  not  be  computed  on  a  No  interest 
fraction  of  one  pound. — (Original  Bule  42,)  TSction  of 

one  pound. 

77.  Except  as  in  this  Bule  otherwise  provided,  interest  upon  For  what 
money  on  deposit  shall  accrue  by  half  calendar  months,  and  shall  toresf  L^to  be 
not  be  computed  for  any  less  period.    The  periods  from  the  Ist  to  <»mputed. 
the  15th  of  a  month,  both  days  inclusive,  and  from  the  16th  to  the 
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1874  last  day  of  a  montb,  both  days  inclusive,  shall,  for  the  pnrpose  of 
computing  such  interest,  be  reckoned  as  half  calendar  months ; 
and  sach  interest  shall  begin  on  the  first  day  of  the  half  calendar 
month  next  succeeding  that  in  which  the  money  is  placed  on 
deposit,  and  shall  cease  from  the  last  day  of  the  half  calendar 
month  next  preceding  the  withdrawal  of  the  money  from  deposit : 
Provided  that  when  a  sum  of  money  in  Oourt  amounting  to  not 
less  than  £500,  shall  be  hereafter  placed  on  deposit,  pursuant  to 
a  request  in  writing  by  or  on  behalf  of  a  person  claiming  to  be 
interested  therein,  and  shall  remain  on  deposit  undealt  with  until 
the  1st  of  April  or  the  1st  of  October  next  succeeding  the  day  on 
which  it  is  placed  on  deposit,  interest  shall  begin  on  the  day  inclu- 
sive next  succeeding  such  day  of  placing  on  depo6it>-^(Original 
Bule  48  amended.) 


When  inteMflt 
18  to  be 
cierlitod. 


78.  Intetest  which  has  accrued  for  or  during  the  half  years 
ending  respectively  the  31st  of  March  and  the  80th  of  September 
in  every  year  on  money  then  on  deposit  shall,  on  or  before  the 
20th  days  of  the  months  respectively  following,  be  credited  by  the 
Chancery  Paymaster  to  the  cause  or  matter  to  the  credit  of  which 
such  money  shall  be  standing,  on  every  such  half  yearly  day.  And 
when  money  on  deposit  is  withdrawn  fit>m  deposit,  except  as  to 
money  withdrawn  during  the  first  fifteen  days  of  the  months  of 
April  and  October  respectively,  the  interest  thereon  which  has 
accrued  and  has  not  been  credited  shall,  at  the  time  of  withdrawal, 
be  credited  to  the  cause  or  matter  to  the  credit  <^  which  the  money 
is  then  standing.— (Original  Bule  44  amended.) 


Mode  of 
calcalating 
interest  in 
certain  cases 
on  parts  of 
money  wiih- 
tlrawu. 


79.  When  money  on  deposit  to  the  credit  of  a  cause  or  matter 
consists  of  sums  which  have  been  placed  on  deposit  at  different 
times,  and  an  order  is  made  dealing  with  the  money  to  the  credit 
of  such  cause  or  matter,  and  part  of  such  money  has  to  be  with- 
drawn from  deposit  for  the  pui*pose  of  executing  such  order,  the 
part  or  parts  of  the  money  dealt  with  by  such  order  last  placed 
and  remaining  on  deposit  at  the  time  of  such  withdrawal  shall,  for 
the  purpose  of  computing  interest,  be  treated  as  so  withdrawn, 
unless  the  order  otherwise  directs. — (Original  Bule  45.) 
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80.  TJBtil  fr  direotioa  in  an  order  dealing  with  interest  on. money*       iS74 
on  deposit,  credited-  to  a  oanse  or  matter  aa  having  become  due  piaci^of 
on  either  of  the  half  yearly  days  mentioned  in  Bule  78^  has  been  ^^^^l  ^^ 
brought  under  the  Chancery  Paymaster's  notice,  such  intecesti 
shall,  when  or  so  soon  as  it  amounts  to  or  exceeds  £10,  be  placed 
on  deposit^  and  for  the  purpose  of  computing  interest  upon  it 
shall  be  treated  as  having  been  placed  on  deposit  on  the  last  half 
yearly  day  on  which  any  such  interest  became  due.  -"-(Origmal 
Bole  46  amended.) 


Virt. — Transactions  with  National  Debt  Commissioners. 

81.  When  the  money  to  the  credit  of  the  Chancery  Pay  Office  Surplus  of 
account  is,  in  the  opinion  of  the  Chancery  Paymaster,  in  exeiess ooi^''^tobe 
of  the  amount  required  for  the  purpose  of  making  current  pay-  yJ^oJ^^^^t 
m^nts,  he  shall  tnmsfer  the  amount  of  sudh  excess   from  {heOommis- 
Chancery  Pay  Office  aioconnt  to  ike  account  at  the  Bank  of  the 
National  Debt  CummiBsiotterB  on  behalf  of  the  Court  of  Chonoery^ 

and  shall  notify  such  transfer  tathe  said  Oommi8Bioners.-^OriginBl 
Bule  49  amended^) 

82.  When  the  money  to  the  credit  of  the  Ohanoery  Pay  Office  Deficiency  of 
aooount  is,  in  the  opinion  of  the  Chancery  Paymaster^  insufficient  court^to^bc 
for  the  purpose  of  making  cmnrent  paymentSi  the  National  Debt  ^^^^^^i 
Oommisaioners,  upon  a  request  in  uniting  of  the  Chancery  Payt  i>ebt  Gommis- 
master  (and  within  one  week  of  the  receipt  of  such  request)^ 

shall  transfer  from  their  account  at  the  Bank  on  behalf  of  the 
Court  of  Chancery  to  the  Chancery  Pay  Office  account,  the 
amount  of  money  speduBed  in  such  request--(Original  Bale  50 
ameaded.) 

83.  The  Chancery  Paymaster  shall,  after  the  31st  March .  and  National  Debt 
the  30th  September  in  every  year,  certify  to  the  National  Debt  8io™era"to 
Commissioners  the  amount  of  interest  on  money  on  deposit,  which  ^J^^^jl^g^ 
has  accrued  for  or  during  the  half  years  respectively  ending  money  on 

on  those  days;  and  the  National  Debt  Commissioners,  as  soon 
thereafter  as  may  be,  shall  place  such  amount  to  the  credit  of  the 
account  kept  by  them  of  money  placed  in  their  hands  by  the 
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1874  Ghancery  Paymaster  on  behalf  of  the  Court  of  Chancery,  and 
shall  cause  the  amount  of  income  tax  (if  any)  chargeable  on 
such  interest  to  be  paid  to  the  account  at  the  Bank  of  the  Be- 
ceiver  General  of  Inland  Bevenue. — (Original  Bule  51  amended.) 

Proceedings  84.  Upon  receipt  of  a  certificate  of  a  Begistrar  of  the  Courty  or 
of  Govern-  of  a  Master  or  Begistrar  in  Lunacy,  authorizing  the  conversion  of 
ties^Lto^cacOi.  Government  securities  into  cash,  by  transfer  to  the  National  Debt 
Commissioners  (as  provided  by  Bule  44),  the  Chancery  Paymaster 
shall  send  to  the  said  Commissioners  a  notification  that  such 
transfer  will  take  place,  with  a  request  that  the  amount  of  cash 
which  is  the  value  of  such  securities  according  to  the  Bank  average 
price  thereof  on  the  day  of  transfer,  or  (if  there  shall  be  no  such 
average  price  on  that  day)  on  the  next  following  day  on  which 
there  shall  be  such  an  average  price  thereof,  may  be  placed  to  the 
account  to  be  kept  by  the  said  Commissioners  of  money  placed 
in  their  hands  by  the  Chancery  Paymaster  on  behalf  of  the  Court 
of  Chancery,  such  value  to  be  determined  by  the  said  Commis- 
sioners in  the  manner  provided  by  the  Bule  next  following.  The 
Chancery  Paymaster,  upon  receiving  a  certificate  from  the  said 
Commissioners  that  the  amount  of  cash  which  is  the  value  of  such 
securities,  determined  as  aforesaid,  has  been  placed  to  the  account 
of  money  placed  in  their  hands  as  aforesaid,  shall  credit  the 
account  in  the  books  at  the  Chancery  Pay  Office  upon  which  such 
securities  were  standing  at  the  time  of  the  transfer,  with  such 
amount — (Part  of  Original  Bule  52  amended.) 

Hodeofascer-     85.  The  money  value  of  the  Oovemment  securities  of  the 
^^^4ra.  ^^  descriptions  mentioned  in  Bule  44  shall,  for  the  purposes  of  the 

tiesco^rted  ^^  "^^^  *^^  ^^  *^®^^  Bules,  or  of  an  order  when  equivalent 
or  exchanged,  amounts  are  to  be  dealt  with,  be  ascertained  according  to  the 
Bank  average  price  of  the  securities  appearing  in  the  account 
transmitted  to  the  Comptroller  General  of  the  National  Debt 
Ofiice  by  the  cashiers  of  the  Bank,  a  copy  whereof  shall  be 
sent  daily  by  the  Bank  to  the  Chancery  Pay  Office. — (Original 
Bule  53.) 
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IX. — Miscellaneous.  1874 


•^  86.  When  evidence  is  required  by  the  Chancery  Paymaster  for  Chancery 
the  purpose  of  ascertaining  the  amounts  of  any  residue  or  aliquot  may  act  on 
or  proportionate  part  of  money  or  securities  dealt  with  by  an  g^^ry  ^^ 
order,  or  for  otherwise  carrying  into  effect  the  directions  of  an  declarations 

,  in  certain 

order,  he  may,  without  any  direction  in  such  order  for  that  pur-  cases. 
pose,  receive  and  act  upon  an  afiSdayit,  or  upon  a  statutory 
dedaration  under  the  Act  of  5  &  6  Will.  lY.  c.  62,  instead  of  an 
affidavit^  and  every  such  statutory  declaration  shall  be  filed  in  the 
Report  Office  when  the  Chancery  Paymaster  shall  consider  it 
necessary. — (Original  Bule  57  amended.) 

87,  The  Chancery  Paymaster,  upon  a  request  in  writing  made  Chancery 
by  or  on  behalf  of  a  person  claiming  to  be  interested  in  money  or  may  furnish 
securities  standing  in  the  books  at  the  Chancery  Pay  Office  to  the  j^^^  in  ^ " 
credit  of  a  cause  or  matter  stated  in  such  request,  may,  in  his  ^^'^' 
discretion,  issue,  for  the  information  of  a  Judge  or  an  officer  of  the 

Court,  a  certificate  of  the  amount  and  description  of  such  money 
or  securities,  and  such  certificate  shall  have  reference  to  the 
morning  of  the  day  of  the  date  thereof,  and  not  include  the 
transactions  of  that  day,  and  the  Chancery  Paymaster  shall  notify 
on  such  certificate  the  dates  of  any  orders  restraining  the  transfer, 
sale,  delivery  out,  or  payment,  or  other  dealing  with  the  securities 
or  money  in  Court  to  the  credit  of  the  cause  or  matter  mentioned 
in  such  certificate,  and  any  ^  charging  orders,  affecting  such 
securities  or  money,  of  which  respectively  he  has  had  notice,  and 
with  respect  to  any  restraining  or  charging  orders  hereafter  to  be 
made,  the  names  of  the.  peisons  to  whom  notice  is  to  be  given, 
or  in  whose  favour  such  restraining  or  charging  orders  have  been 
made. 

And  when  a  cause  or  matter  has  b^en  inserted  in  the  list 
referred  to  in  Bole  91,  the  £Etct  shall  be  notified  on  the  certificate 
relating  thereto. — (Part  of  Original  Bule  30  amended.) 

88.  Upon  a  request  in  writing  made  by  or  on  behalf  of  a  Chanceiy 
person  claiming  to  be  interested  in  money  or  securities  standing  may  issue 
in  tiie  books  at  the  Chancery  Pay  Office  to  the  credit  of  a  ]i^°,|[^unt8. 
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caase  or  matter  stated  in  sucli  request,  the  Chancery  Paymaster 
may,  in  his  discretion,  issue  a  transcript  of  the  account  in  the 
said  books  in  respect  of  such  cause  or  matter ;  and  if  so  required 
by  the  person  to  whom  it  is  issued,  such  transcript  shall  be  authen- 
ticated at  the  Chancery  Audit  Office. — (Part  of  Original  Bule  30 
amended.) 


Chanoery 
PaymaBter 
may  certify 
as  to  pur- 
chases, sales, 
or  other  deal- 
ings with 
securities. 


89.  When  securities  have  been  purchased,  sold,  transferred,  or 
delivered  out,  or  money  or  securities  have  been  carried  over,  or 
otherwise  dealt  with  in  the  books  at  the  Chancery  Pay  OfBce,  the 
Chancery  Paymaster  may  in  his  discretion  issue  a  certificate  thereof 
upon  a  request  in  writing  made  by  or  on  behalf  of  any  person 
claiming  to  be  interested  in  such  money  or  securities. — (Original 
Kule  31  amended.) 


Chancery 
Paymaster 
may  give 
otlier  infor- 
mation as  to 
transactions. 


90.  The  Chancery  Paymaster  may  in  his  discretion,  on  a 
request  in  writing,  supply  such  information  with  respect  to  any 
transactions  in  the  Chancery  Pay  Office  as  may  from  time  to 
time  be  required  in  any  particular  case. — (Original  Bule  32 
amended.) 


List  of  funds 
undealt  with 
to  be  pub- 
lished trien- 
nially. 


91.  As  soon  as  conveniently  may  be  after  the  1st  of  Septem- 
ber, 1875,  and  after  the  same  day  in  every  succeediDg  third  year, 
a  list  shall  be  prepared  by  the  Chancery  Paymaster,  and  filed  in  the 
Keport  Office,  and  a  copy  thereof  shall  be  inserted  in  the  London 
Gazette^  and  exhibited  in  the  several  Offices  of  the  Court,  of 
the  titles  of  the  causes  and  matters  in  the  books  at  the  Chancery 
Pay  Office  (other  than  the  causes  or  matters  referred  to  in 
Rule  92)  to  the  credit  of  which  any  securities,  or  any  money 
amountiDg  to  or  exceeding  £50,  may  be  standing,  which  money 
or  the  dividends  on  which  securities  have  not  been  dealt  with  by 
the  Accountant  General  or  by  the  Chancery  Paymaster  (otherwise 
than  by  the  continuous  investment  or  placing  on  deposit  of 
dividends)  during  the  fifteen  years  immediately  preceding  such 
1st  of  September,  and  no  information  shall  be  given  by  the  Chan- 
cery Paymaster  respecting  any  money  or  securities  to  the  credit 
of  a  cause  or  matter  contained  in  any  such  list  until  he  has  been 
furnished  with  a  statement  in  writing  by  a  solicitor  requiring 
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-such  information^  of  the  name  of  the  person  on  whose  hehalf  he        1874 
applies,  and  that,  in  such  solicitor's  opinion,  the  applicant  is 
beneficially  interested  in  such  money  of  8ecfiriti6S.-^Ori^naI 
Role  54  amended.) 

92.  As  soon  as  conveniently  may  be  after  the  1st  of  September,  Transrer  of 
1875,  and  the  same  day  in  each  succeeding  year,  the  Chancery  to^a  separato" 
Paymaster  shall  carry  over  to  a  separate  account  in  his  books  for  *^^'"^*- 
tsanses  and  matters  on  which  the  balances  do  not  exceed  £5  the 
balances  of  money  and  securities  standing  in  such  books  to  the 

credit  of  the  causes  or  matters  on  which  such  balances  of  money 
and  securities  do  not  together  amount  to  £5,  and  on  which  the 
money  or  securities  shall  not  have  been  dealt  with  during  the 
preceding  five  years.  When  an  order  dealing  with  money  or 
securities  carried  over  under  this  Bule  is  brought  to  the  Ghancery 
Pay  Office  to  be  acted  upon,  the  Chancery  Paymaster  shall  carry 
back  such  money  or  securities  and  any  dividends  accrued  thereon 
to  the  credit  of  the  cause  or  matter  from  which  they  were  so  carried 
over,  and  shall  deal  therewith  as  directed  by  such  order. — 
(Original  Bule  55  amended.) 

93.  Every  order  or  request  that  may  be  left  at  the  Chancery  SoUciton 
Pay  OflSce,  and  every  statutory  declaration,  or  other  document  namlw  and  ^^^ 
required  to  be  retained  there  for  the  purpose  of  carrying  into  efiect  j^^^^ts  ^ 
an  order,  may  be  printed  or  written,  and  shall'have  printed  or  J«ft  ^  t^^® 
written  thereon  the  name  and  address  of  a  solicitor. — (Original  Offloe. 
Bule  58.) 

94.  The  length  of  the  title  of  any  account  hereafter  directed  by  Titles  of 
an  order,  or  requested  pursuant  to  an  Act  of  Parliament,  or  other-  toewe^"^* 
wise,  to  be  raised  in  the  books  at  the  Chancery  Pay  Office  shall  tbix^-sU 
not  exceed  thirty-six  words,  exclusive,  in  the  case  of  a  separate 
account  in  a  cause  or  matter,  of  the  title  of  the  cause  or  matter  in 

which  such  separate  account  is  raised :  Provided  that  if  a  sufficient 
reason  be  assigned  to  the  satisfaction  of  the  Begistrar  for  extend- 
ing beyond  thirty-six  words  the  title  of  an  account  directed  by  an 
order  to  be  raised,  such  title  may  be  so  extended ;  and  the  Begis- 
trar shall  in  such  case  add  to  the  direction  to  raise  such  account 
Vol.  IX.— Ch.  P  1 
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1K74  the  words  ^'notwithstanding  Bule  94";  and  provided  that  if  a 
sufficient  reason  be  assigned,  to  the  satia&ction  of  the  Chancery 
Paymastery  for  so  extending  the  title  of  an  account  reqnested  to 
be  raised,  such  title  may  be  so  extended ;  and  the  Chancery  Pay- 
master shall  in  such  case  add  the  said  words  to  the  direction 
under  the  authority  of  which  such  account  is  to  be  raised :  In  such 
title  four  figures  shall  be  reckoned  as  one  word. 

This  Bule  shall  not  apply  to  any  account  which  has  been 
directed  to  be  raised  by  an  order,  dated  before  the  7th  day  of 
January,  1873;  and  any  account  directed  to  be  raised  by  an 
order,  dated  since  the  7th  day  of  January,  1873,  but  before  the 
commencement  of  these  Bules,  shall  be  deemed  to  hare  been 
properly  entitled,  notwithstanding  the  length  of  the  title  of 
such  account  may  exceed  thirty-six  words. — (Original  Bule  5^ 
amended.) 

Index  of  doea-  95.  An  index  shall  be  made  and  kept  in  the  Beport  Office  of 
thTseport  ^  ^^  Court  of  aU  documents  by  these  Bules  directed  to  be  filed 
^~-  there.— (Origmal  Bule  60  amended.) 

Caibks,  C. 


We  certify  that  these  Bules  are  made  with  the  concurrence  of 
the  Commissioners  of  Her  Majesty's  Treasury. 

Staffobd  H.  Nobthcote.. 
Bow.  Winn. 
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ORDEBS  OF  COURT, 

UNDBB  THE 


COURT  OP   CHANCERY  (FUNDS)  ^CT,   1872, 

85  &  36  ViCTT.  0,  44, 

AND  THE  TRUSTEE  RELIEF  ACT,  1847, 

10  &  11  VioT.  0.  96. 


Tht  22nd  day  qf  Deoember^  1874. 


I,  The  Right  Honourable  Hugh  MacCalmont  Babon  Cairns, 
Lord  High  Chancellor  of  Great  Britain,  by  and  with  the  advice 
and  assistance  of  the  Bight  Honourable  Sib  George  Jessel, 
Master  of  the  Rolls,  the  Right  Honourable  the  Lord  Justice  SiB 
William  Milboubne  James,  the  Right  Honourable  the  Lord 
Justice  Sib  Gbobge  Mellish,  the  Honourable  the  Vice-chancellor 
Sib  Richard  Maliks,  the  Honourable  the  Vice-chancellor  Sib 
James  Baoon,  and  the  Honourable  the  Vice-Chancellor  Sib 
Charles  Hall,  do  hereby,  in  pursuance  of  the  powers  contained 
in  the  Court  of  Chancery  (Funds)  Act,  1872,  and  of  the  Act  of  the 
10  Sc  11  Vict.  c.  96,  entitled  *'  An  Act  for  the  better  securing  trust 
funds,  and  for  the  relief  of  Trustees,"  and  of  all  other  powers  and 
authorities  enabling  me  in  that  behalf,  order  and  direct  in  manner 
following  :-^ 

1.  The  Chancery  Funds  Orders,  1872  (I),  are  hereby  revoked.  Revocation  of 
and  these  amended  Orders  are  substituted  in  lieu  thereof,  and  shall  Funds  Orders, 
come  into  operation  on  the  11th  day  of  January,  1875,  and  may  oomm^ce- 
be  cited  as  the  «  Chancery  Funds  Amended  Orders,  1874.''  oS^f  *^^ 

(1)  See  Law  Rep.  7  Oh.  Iv. 
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of  terms. 


1874  2.  '<  In  these  Orders,  and  in  orders  as  herein  deCned,  terms  shall 

interprctation  i^y&  the  same  meaning  as  the  same  terms  are  defined  to  have  in 
the  Court  of  Chancery  (Funds)  Act,  1872,  and  as  prescribed  by 
the  Chancery  Funds  Consolidated  Bules,  1874,  and  the  term 
''Court"  shall  mean  the  Court  of  Chancery,  and  include  a  Judge 
thereof,  whether  sitting  in  Court  or  at  Chambers ;  and  the  term 
**  order  "  shall  include  a  decree ;  and  the  term  "  cause  or  matter  "^ 
shall,  in  these  Orders,  include  a  separate  account  in  a  cause  or 
matter,  and  a  matter  intituled  merely  as  an  account ;  and  words 
importing  the  singular  number  shall  include  the  plural  number, 
and  words  importing  the  plural  number  shall  include  the  singular 
number;  and  words  importing  males  shall  include  females. — 
(Original  Order  2.) 


Abrogation 
of  certain 
Orders  in 
Chancery. 


3.  The  following  Bules  of  the  Consolidated  Orders  of  the  Court 
and  General  Orders  of  the  Court  are  hereby  abrogated ;  viz.,  the 
Ist  to  the  16th  Bules,  both  inclusive,  of  the  1st  of  the  said  Con* 
solidated  Orders ;  the  5th  Bule  of  the  5th  of  the  said  Consolidated 
Orders ;  the  3rd  to  the  9th  Bules,  both  inclusive,  of  the  23rd  of 
the  said  Consolidated  Orders ;  the  1st  to  the  9th  Bules,  both  in* 
elusive,  of  the  41st  of  the  said  Consolidated  Orders ;  the  General 
Orders  of  10th  January,  1870,  as  to  legacy  and  succession  duty  ; 
and  the  General  Orders  of  25th  February,  1868, 17th  January, 
1870, 1st  May,  1871,  and  28th  August,  1828.— (Original  Order  3 
amended.) 


Notice  of  pay-  4.  A  person  who  shall  make  a  transfer  or  payment  of  money  or 
or  deposit  on '  Securities  into  Court,  or  a  deposit  of  securities  in  Court,  as  pro* 
request.         ^jj^  y^^  jj^j^  27  of  the  Chancery  Funds  Consolidated  Bules^ 

1874,  shall  forthwith  give  notice  thereof  to  the  solicitors  of  the 
persons  upon  whose  application  the  order  directing  such  transfer, 
payment,  or  deposit  was  made,  or  to  such  persons  if  they  have  no 
solicitor :  or  if  the  order  was  made  on  the  application  of  the  per* 
son  making  such  transfer  or  payment,  to  the  solicitors  of  the  other 
parties  appearing  on  the  application. 

A  person  making  a  transfer,  payment,  or  deposit  upon  request 
to  the  credit  of  a  cause  or  matter,  as  provided  by  Bule  25  of  the 
said  Bules,  shall  forthwith  give  notice  thereof  to  the  solicitors  on 
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the  record  for  the  parties  to  the  cause^  or  in  case  of  a  matter,  to  1874 
the  persons  interested,  if  known,  or  to  their  solicitors,  if  any, 
stating  in  such  notice  what  the  money  or  securities  comprised  in 
such  transfer,  payment,  or  deposit  represent,  and  for  what  purpose 
such  transfer,  payment,  or  deposit  has  been  made;  and  such 
notices  may  be  sent  by  post. — (Original  Order  4  amended.) 

5.  A  person  haying  made  a  payment  or  transfer  of  money  or  Notice  of  pay- 
securities  into,  or  a  deposit  of  securities  in  Court  under  the  above-  fer  under 
mentioned  Act  of  the  10  &  11  Vict  c.  96,  shall  forthwith  give  R^^ct 
notice  thereof  to  the  several  persons  named  in  his  affidavit  to  be  (^?*^^y^<^*- 

'^  c.  96)  to  be 

made  in  pursuance  of  Bule  34  of  the  Chancery  Funds  Consolidated  given. 
Eules,  1874,  and  the  said  Act,  as  interested  in  or  entitled  to  such 
money  or  securities. — (Consolidated  Order  41,  Bule  4.) 

6.  The  persons  interested  in  or  entitled  to  any  money  or  securi-  Application 
ties  so  paid  or  transferred  into,  or  deposited  in  Court,  in  pursuance  aummoDs ."  ^^ 
of  the  said  Act  of  the  10  &  1 1  Vict.  c.  96,  and  named  in  the  affi- 
davit, or  any  of  such  persons,  or  the  person  so  paying  or  trans- 
ferring into  or  depositing  in  Court,  may  apply  by  petition,  or  in 

cases  where  the  fund  does  not  exceed  £300  cash  or  £300  in  secu- 
rities, by  simimons,  as  occasion  m'ay  require,  respecting  the  in- 
vestment, payment  out,  or  distribution  of  the  money  or  securities, 
or  of  the  dividends  or  interest  of  such  securities. — (Consolidated 
Order  41,  Bule  5.) 

7.  A  person  who  has  paid  or  transferred  money  or  securities  A  person 
into,  or  deposited  securities  in  Court  pursuant  to  the  said  Act  of  fi[ud??nto 
10  &  11  Vict,  c.  96,  shall  be  served  with  notice  of  any  appli-  |^^*^i^, 
cation  made  to  the  Court,  or  a  Judge  in  Chambers,  respecting  notice. 
such  money  or  securities,  or  the  dividends  thereof,  by  any  person 
interested  therein  or  entitled  thereto. — (Consolidated  Order  41, 

Bnle  6.) 

8.  The  persons  interested  in  or  entitled  to  such  money  or  Persona  intt- 
securities  shall  be  served  with  notice  of  any  application  made  served  witii 
by  the  trustee  to  the  Court,  or  Judge,  respecting  such  money  ^^^ 

or  securities,  or  the  dividends  thereo£ — (Consolidated  Order  41, 
Bule  7.) 
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1874  9.  No  petition  relating  to  snob  money  or  securities  as  men- 

PlaoToT  tioned  in  the  last  four  preceding  Orders  shall  be  set  down  to 
«erv^  to  be  jjQ  heard,  and  no  summons  relating  thereto  shall  be  sealed  until 
the  petitioner  or  applicant  has  first  named  in  his  petition  or 
summons  a  place  where  he  may  be  served*  with  any  petition  or 
summons,  or  notice  of  any  procceeding  or  order  relating  to  such 
money  or  securities,  or  the  dividends  thereof — (Consolidated 
Order  41,  Eule  8.) 

Petitiona  and  10.  Petitions  presented  and  summonses  issued  under  the  said  Act 
be  entiUed  in  of  10  &  11  Yict.  c.  96,  shall,  be  entitled  in  the  matter  of  the  said 
thei^&n''^  Act,  and  in  the  matter  of  the  particular  trust— (Consolidated 
Vict  c.  96.      Order  41,  Bule  9.) 

^titiona  to         n.  Every  petition  for  dealing  with  money  or  securities  in  Court, 

4iity  is  paid    chargeable  with  duty  payable  to  the  revenue,  under  the  Acts 

relating  to  legacy  or  succession  duty,  or  the  dividends  on  such 

securities,  shall  contain  a  statement  whether  such  duty  or  any 

part  thereof  has  or  has  not  been  paid. 

Sestriction         12.  The  Begistrars  of  the  Court  shall  not,  without  a  special 
certificates      direction  of  a  Judge,  be  required  to  issue  certificates  for  the  sale, 
tioS^  ^"**    transfer,  or  delivery  of  securities  in  Court  during  any  vacation  in 
their  office. — (Original  Order  5.) 

Application  13.  Applications  under  the  Court  of  Chancery  (Funds)  Act, 
1872,  for  the  conversion  into  cash  of  Government  securities  in 
Court  of  any  of  the  three  descriptions  mentioned  in  Bule  44  of 
the  Chancery  Funds  Consolidated  Bules,  1874,  and  for  placing 
such  cash  on  deposit,  as  provided  by  Bule  71  of  the  said  Bules,  or 
for  dealing  with  interest  on  money  on  deposit,  may  be  made  to  the 
Master  of  the  Bolls  and  the  yice-Chancellors  respectively,  while 
sitting  at  Chambers. — (Original  Order  6  amended.) 

Petitions  14.  When  a  cause  or  matter  has  been  inserted  in  the  list  men- 

jnonej  or       tioned  in  Bule  91  of  the  Chancery  Funds  Consolidated  Bules, 
listofnnd^it  ^^^^'  ^^®  ^^^^  ^^  he  stated  in  every  petition  or  summons 
with  funds,     afiecting  any  money  or  securities  to  the  credit  of  such  cause  or 
matter.    In  cases  in  which  the  money  or  securities  affected  by 
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such  petition  shall  together  amount  to  or  exceed  in  value  £500^  a        1874 
copy  of  such  petition,  and  notice  of  all  proceedings  in  Court  or 
at  Chambers  shall  (unless  the  Court  otherwise  directs)  be  served 
on  the  oflSdal  solicitor  of  the  Court,  who  shall  be  at  liberty  to 
appear  and  attend  thereon. — (Original  Order  7  amended.) 

15.  Applications  under  the  Copyhold  Acts  respecting  any  Applications 
securities  or  money  in  Court,  shall  be  made  by  summons  at  the  ^id  Acta  k> 
Chambers  either  of  the  Master  of  the  Bolls  or  of  one  of  the  J;t°^^^®^* 

Chambers. 

Yice-Chancellors ;  but  notice  of  any  such  application  is  not  to 
be  given  to  the  Copyhold  Commissioners,  except  when  the  Judge 
may  so  direct;  and  this  Order  shall  be  deemed  an  additional 
article  to  the  35th  of  the  Consolidated  Orders,  Bule  1.— (Original 
Order  8.) 

16.  The  Clerks  of  Becords  and  Writs  shall  not  receive  into  Certain 
their  custody  effects  of  the  suitors  consisting  of  jewels  or  plate,  or  seoarftiesnot 
other  articles  of  a  like  nature,  or  negotiable  securities. — (Original  ^^  Q^J^^of* 

Order  9.)  Records  and 

^  Writs. 


llgS 


17.  No  order  in  a  cause  shall  be  passed  or  entered,  and  no  certi-  Proceedi 
fieate  in  a  cause  of  a  Chief  Clerk,  or  of  a  Taxing  Master  of  the  ments  in  a 
Court,  shall  be  signed  or  filed,  and  no  petition  in  a  cause  shall  be  mi^ed  witu 
answered,  and  no  summons  in  a  cause  shall  be  issued,  and  no  a£S-  i^fei^i^ce  to 

'  '  ^  record. 

davit  made  in  a  cause  shall  be  filed,  until  the  same  respectively 
be  either  marked  with  the  reference  to  the  record,  as  prescribed 
by  the  1st  of  the  Consolidated  Orders,  Bule  48,  or  be  inscribed 
with  a. note  indicating  that  the  cause  was  commenced  prior  to 
2nd  November,  1852,  and  the  correctness  of  such  reference  may 
be  required  to  be  authenticated  by  the  o£Scial  seal  of  the  Clerks 
of  Becords  and  Writs  being  impressed  on  every  such  document — 
(Original  Order  10.) 

18.  The  duplicate  orders  or  records  to  be  deposited  with  the  Original 
Clerks  of  Entries  pursuant  to  Bule  18  of  the  Chancery  Funds  deposited 
Consolidated  Bules,  1874,  shall  annually  (or  oftener  if  the  Senior  EJftriS.^^"  ""^ 
Begistrar  shall  direct)  be  bound  up  in  volumes  of  convenient 

size,  and  indexed,  and  transmitted  to  the  Beport  Office,  in  the 
same  manner  as  written  orders  are  now  bound  up,  indexed,  and 
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1874        transmitted  and  written  office  copies  or  extracts  may  be  made 
therefrom,  subject  to  the  existing  regalations  relating  thereto. 

Solicitors' fees.  19.  Solicitors  shall  be  entitled  to  charge  and  shall  be  allowed 
the  same  fees  on  proceedings  under  these  Orders,  and  under  the 
Chancery  Funds  Consolidated  Bales,  1874,  as  they  are  by  the 
General  Orders  and  practice  of  the  Court  entitled  to  charge  and  to 
be  allowed  in  respect  to  proceedings  of  a  similar  or  analogous 
description ;  and  shall  be  entitled  to  charge  and  shall  be  allowed 
the  same  fees  for  printed  copies  of  orders  as  they  are  now  entitled 
to  charge  and  to  be  allowed  for  written  copies  thereof. — (Original 
Order  11  amended.} 

Cairns,  C. 
G.  Jessel,  M.R. 
W..  M.  James,  L.J. 
George  Mellish,  L.J. 
RicHD.  Malins,  V.C. 
James  Bacon,  V.C. 
Charles  Hall,  V.C. 
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ORDERS,  1874. 


GENERAL  ORDERS  IN  LUNACY, 

UNDER  THE  COURT  OF  CHANCERY  (FUNDS)  ACT,  1872, 

THE  LUNACY  REGULATION  ACT,  1853, 

AND  THE  LUNACY  REGULATION  ACT,  1862. 


ITie  22nd  day  of  December,  1874. 


I,  The  Right  Honourable  Huqh  MacCalmont  Baron  Caibks, 
Lord  High  Chancellor  of  Great  Britain,  intrusted  by  yirtue  of 
Her  Majesty  the  Queen's  Sign  Manual  with  the  care  and  com- 
mitment of  the  custody  of  the  persons  and  estates  of  persons  found 
idiot,  lunatic,  or  of  unsound  mind,  do,  with  the  advice  and  assist- 
ance of  the  Right  Honourable  the  Lord  Justice  Sib  William 
MiLBOUBNE  James,  and  the  Right  Honourable  the  Lord  Justice 
Sm  George  Mellish,  the  Lords  Justices  of  the  Court  of  Appeal 
in  Chancery,  being  also  intrusted  as  aforesaid,  and  by  yirtue  and 
in  exercise  of  the  powers  or  authorities  in  this  behalf  vested  in  me 
by  the  Lunacy  Regulation  Acts,  1853  and  1862,  and  the  Court  of 
Chancery  (Funds)  Act,  1872,  and  of  every  other  power  or  authority 
in  anywise  enabling  me  in  this  behalf,  order  as  follows : — 

1.  The,  Chancery  Funds  Lunacy  Orders,  1872  (1),  are  hereby  Commence- 
revoked  and  rescinded,  and  these  Orders  are  substituted  in  lieu  orders, 
thereof,  and  shall  come  into  operation  on  the  11th  day  of  January, 

1875,  and  may  be  cited  as  the  ^^  Chancery  Funds  Amended 
Lunacy  Orders,  1874."— (Substituted  for  original  Order  1.) 

2.  Terms,  words,  and  expressions  in  these  Orders  shall  be  read  interpretation 
and  construed  according  to  the  interpretation  thereof  contained 

(1)  See  Law  Bep.  7  Ch.  lyilL 
Vou  1X.-<;h.  G  1 
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1874 


Abrogation 
of  certain 
Orders  in 
Lunacy. 


Construction 
of  existing 
Orders. 


Mode  of 
framing 
orders  and 
ccrti^cates. 


Declarations 
of  trust  not 
required  in 
future. 


in  the  2nd  section  of  the  Lunacy  Begulation  Act,  1853,  and  the 
Court  of  Chancery  (Funds)  Act,  1872,  and  the  3rd  provision  of 
the  General  Orders  in  Lunacy  of  the  7th  Noyember,  1853 ;  and 
the  word  '^ Court"  shall  mean  the  Court  of  Chancery;  and  the 
word  ^^  order "  shall  include  a  report  of  a  Master  in  Lunacy  con- 
firmed by  fiat. — (Original  Order  2.) 

8.  The  29th,  49th,  50th,  and  Slst  of  the  General  Ordeis  m 
Lunacy  of  7th  November,  1853,  are  hereby  abrogated. — (Original 
Order  3  amended.) 

4.  An  order  or  certificate  of  the  Masters  containing  directions 
for  payment  into  or  deposit  in  the  Bank  of  England,  with  the 
privity  of  the  Accountant  General  of  the  Court  of  Chancery,  to 
the  credit  of  the  matter  of  a  lunatic,  of  money,  securities,  or  other 
effects,  or  for  the  transfer  into  the  name  and  with  the  privity  of 
the  Accountant  General  in  trust  in  the  matter  of  a  lunatic  of  stock 
or  securities,  and  specifying  the  account,  if  any,  to  which  the 
money,  stock,  securities,  or  other  effects  is  or  are  to  be  placed,  and 
which  directions  shall  not  at  the  coming  into  operation  of  these 
Orders  have  been  acted  upon,  shall  be  read  and  construed  as  if 
they  directed  such  money,  stock,  securities,  and  other  effects 
respectively  to  be  paid  and  transferred  into,  and  deposited  in 
Court,  to  the  credit  of  the  matter  of  such  lunatic  and  account,  if 
any,  respectively. — (Original  Order  4.) 

5.  After  the  coming  into  operation  of  these  Orders,  every  order 
and  every  certificate  of  the  Masters  for  the  purpose  of  a  payment 
or  transfer  into,  or  deposit  in  Court  of  money,  stock,  securities,  or 
other  effects,  shall  direct  such  payment  or  transfer  to  be  made  into, 
and  deposit  to  'be  made  in  Court,  to  the  credit  of  the  matter  of 
the  lunatic,  to  the  account,  if  any,  to  which  it  is  intended  that 
such  money,  stock,  securities,  or  other  effects  should  be  placed. — 
(Original  Order  5  amended.) 

6.  No  declaration  of  trust  with  respect  to  stock  or  securities 
transferred  into  Court  to  the  credit  of  the  matter  of  a  lunatic  shall 
be  required  to  be  made. — (Original  Order  6  amended.) 

Cairns,  0. 

W.  M.  James,  L. J. 

George  Mellish,  L.J. 
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ORDER  OF  COURT  1874 

AS  TO  FEES  ON  PRINTED  COPIES  OF  ORDERS, 

X7KDXB  THE 

COUBTS  OP  JUSTICE  (SALARIES  AND  FUNDS)  ACT,  1869, 

82  &  83  Vict.  c.  91. 


The  22nd  day  of  DtcentJber^  1874. 


I,  The  Bight  Honourable  Hugh  MagCalmont  Babok  Oaibns,  Fees  on 
Lord  High  Chancellor  of  Great  Britain,  by  and  with  the  advice  or^Stera?^^^ 
and  consent  of  the  Bight  Honourable  Sib  George  Jessel,  Master 
of  the  BoUsy  the  Bight  Honourable  the  Lord  Justice  Sm  Wil- 
liam MiLBOUBNE  James,  the  Bight  Honourable  the  Lord  Justice 
Sir  Geobge  Mellish,  the  Honourable  the  Yice^hancellor  SiB 
BiCHABB  Mauks,  the  Honourable  the  Vice-chancellor  Sib  James 
Bacon,  and  the  Honourable  the  Yice-Chancellor  Sm  Chables 
Hall,  and  with  the  concurrence  of  the  Commissioners  of  Her 
Majesty's  Treasury,  do  hereby,  in  pursuance  of  the  powers  con- 
tained in  '^The  Courts  of  Justice  (Salaries  and  Funds)  Act^ 
1869  "  (32  &  83  Vict.  c.  91),  and  of  every  other  power  enabling 
me  in  that  behalf,  order  and  direct  that  the  fees  to  be  paid,  in  the 
Beport  Office  of  the  Court  of  Chancery,  for  printed  copies  of 
Orders  to  be  acted  upon  by  the  Chancery  Paymaster,  and  for 
printed  office  or  certified  copies  thereof,  shall  be  as  set  forth  in 
the  Schedule  hereto;  but  no  fee  shall  be  chargeable  in  respect 
of  any  office  copy  of  an  order,  or  of  a  report  or  certificate  of  a 
Master  in  Lunacy,  or  of  a  certificate  of  a  Chief  Clerk  or  Taxing 
Master,  or  of  any  affidavit  or  statutory  declaration,  which  shall  be 

Y<n..IX.— Cb.  H  1 
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1874  transmitted  from  any  of  the  oflSces  of  the  Court  to  the  Chancery 
Audit  Office,  as  provided  by  the  said  Chancery  Funds  Consolidated 
Rules,  1874. 


SCHEDULE  OP  FEES. 


£    i.    d. 

1.  For  every  printed  office  copy  of  an  order, 

per  folio 0    0    4 

2.  For  every  printed  copy  of  an  order  certified 

under  the  Statute  14  &  15  Vict  c.  99,  s. 

14,  per  folio  of  90  words .        .        .        .004 

3.  For  every  printed  copy  of  an  order,  not 

being  an  office  or  certified  copy,  per  folio    0    0     1 

Caibks,  C. 
G.  Jessbl,  M.B. 
W.  M.  James,  L.J. 
George  Mellish,  L.J. 
BiOHD.  Malins,  V.C. 
James  Bacon,  V.C. 
Charles  Hall,  V.C. 

We  certify  that  this  Order  is  made  with  the  concurrence  of  the 
Commissioners  of  Her  Majesty's  Treasury. 

Stafford  H.  Northcotb. 
Bow.  Winn. 


(Including  Bankruptcy  and  Lunaejf  Oa$e$) 
BEFORE 

THE  LORD  CHANCELLOR 

JOXD  THE 

COURT  OF  APPEAL  IN  CHANCERY. 


Nov,  5, 6, 18. 


In  re  BANK  OF  HINDUSTAN,  CHINA,  AND  JAPAN.  l.  o. 

*  and  L.  JJ. 

CAMPBELL'S  CASE.  1873 

HIPPISLErS  CASE. 

ALISON'S  CASE. 

Camjpanies — Shareholden — Disaentienta — Confirmation — Estoppel — New  Shares 
--Two  Me€Hng^-~2&  S  26  Vict,  e.  89,  m.  12, 50,  Bl^^udffment  at  Law. 

By  an  agreement  between  two  companies,  one  company  was  to  buy  the 
business  of  the  other  company,  the  consideration  to  be  paid  in  shares  of  the 
baying  company,  to  be  issued  to  the  selling  company  and  divided  amongst 
its  shareholders.^  Resolutions  approving  of  this  agreement  and  also  autho- 
rizing the  creation  of  the  requisite  new  shares  (all  the  shares  authorized  by 
the  articles  of  association  having  been  already  issued)  were  passed  at  one 
extraordinary  general  meeting  of  the  buying  company,  and  were  confirmed  at 
a  second  meeting.  A  large  majority  of  the  shareholders  of  the  selling  com- 
pany assented  to  the  agreement,  and  applied  for  and  received  what  purported 
to  be  new  shares  of  the  buying  company.  Certain  dissentient  shareholders, 
however,  filed  a  bill  in  Chancery  and  obtained  a  decision  from  Oiffard^  Y.C, 
that  the  agreement  was  void.  These  shareholders  were  afterwards,  by  way 
of  compromise,  paid  a  sum  of  money  by  the  ofiScial  liquidator  of  the  buying 
company,  then  in  liquidation,  and  the  suit  in  Chancery  was  stayed.  Certain 
former  shareholders  of  the  selling  company,  holders  of  what  purported  to  be 
new  shares  in  the  buying  company,  then  applied  to  be  repaid  the  money 

YoL.  IX.  ^  1 
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Hifpiblit'b 
Case. 

Alison's 
Case. 


"T  which  they  had  paid  to  the  buying  company  for  premium  and  on  calls  npon 
their  shares : — 

Hddf  that  as  the  buying  oompany  did  really  acquire  (by  a  title  which, 
though  originally  defective  as  against  the  dissentient  shareholders,  had  been 
in  the  end  confirmed)  the  property  of  the  selling  company,  and  as  the  shares 
were  issued  hondfide^  the  holders  of  the  new  shares  oould  not  now  repudiate 
them: 

Hddf  that  the  directors  of  a  oompaoy,  after  a  resolution  to  increase  the 
capital  of  a  oompany  by  the  issue  of  new  shares  has  been  approved  of  by 
two  meetings,  according  to  sects.  60  and  51  of  the  (hmpanies  Ad^  1862,  can 
proceed  to  issue  the  shares ;  and  that  it  is  not  necessary,  under  sect  12,  to 
have  the  articles  varied  at  two  meetings  and  the  issue  of  the  shares  authorised 
by  two  other  meetings. 

Order  of  WickcnSf  Y.C,  discharged. 

The  buying  oompany  had  brought  against  one  of  the  holders  of  new  shares 
an  action  to  recover  calls,  in  wiiich  action  judgment  had  been  given  for  the 
Defendant : — 

EM^  that  the  judgment  was  conclusive ;  and  that  this  holder  of  shares 
must  be  repaid  what  he  had  paid  for  premium  and  caUs  on  the  shares. 

Order  of  James^  L.J.,  afiSrmed. 

Bank  of  Hinduttan  y.  Jliaon  (1)  dismisHfld, 

X  BE  Imperial  Batik  of  China,  India,  and  Japan,  Limited,  was  a 
company  registered  in  April,  1864,  with  a  nominal  capital  of 
£2,000,000,  in  40,000  shares  of  £50  each,  of  which  20,000  only 
were  issued.  The  62nd  clause  of  the  articles  of  association  gave 
the  directors  power,  amongst  other  things,  to  amalgamate  with 
any  company  carrying  on  business  within  any  of  the  objects  of 
the  company  as  stated  in  the  memorandum  of  association,  or  with 
any  bank  or  financial  or  exchange  business,  and  to  pay  for  any 
property  or  rights  acquired  by  the  oompany  in  money  or  shares, 
or  partly  in  one  mode  and  partly  in  the  other,  and  to  sell,  ex- 
change, or  otherwise  dispose  o^  absolutely  or  conditionally,  or  for 
any  limited  interest,  any  of  the  property  or  contracts  of  the  oom- 
pany, upon  such  terms  as  they  might  think  fit,  and  accept  payment 
of  any  money  due  to  the  company  in  shares  or  otherwise. 

The  Bank  ofMindustan,  China,  and  Japan,  Limited,  was  a  com* 
pany  registered  in  1862,  carrying  on  business  with  objects  similar 
to  those  of  the  Imperial  Bank.  The  nominal  capital  was 
£1,000,000  in  10,000  £100  shares,  which  might  be  increased  to 
an  amount  not  exceeding  £2,000^000  by  the  creation  of  10,000 


(1)  Law  Rep.  6  G.  P.  222. 
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additional  £100  shares.    This  increase  Iiad  been  made  in  January,       L.  0. 

J  T       TT 

1864  and  the  whole  of  those  shares  had  been  issoed.     The    ^ 

1873 

articles  of  association  of  the  Bank  of  Hindustan  farther  provided       wv^ 

fijftA Campbell's 

^^^^  Cam. 

''Article  101.    In  their  management  of  the  bosinesB  of  the  hip^ut's 
company,  the  directors,  without  any  further  power  or  authority       C^"- 
from  the  shareholders,  may  do  the  following  things — ^that  is  to  say,     Ausoxts 
{12.)  They  may,  upon  such  terms  as  they  think  fit,  amalgamate        ..^ 
with  or  purchase  or  acquire  the  business  and  p]x>peiiy  of  any  com- 
pany, partnership,  or  persons  carrying  on  any  business  included 
amongst  the  objects  of  this  company  as  specified  in  the  memo- 
randum of  association,  and  may  pay  for  the  same  either  in  cash  or 
in  shaxes,  to  be  treated  as  either  wholly  or  in  part  paid  up,  or 
partly  in  cash  and  partly  in  such  shares,  or  in  such  other  manner 
as  the  boiuid  may  from  time  to  time  deem  ezpedieat." 

A  large  sum  was  paid  up  by  the  shareholders  of  the  Imperiai 
Bank,  but  no  bustness.  was  ever  carried  on,  and  towaxds  the  end  of 
June,  1864,  n^tiations  were  commenced  for  an  amidgamation 
with  the  Bank  of  Hindustan.  On  the  10th  of  August,  1864,  the 
directors  of  the  Imperial  Bank  sent  notice  to  their  shareholders 
that  an  extaraordinary  general  meeting  would  be  held  on  the  25th 
of  A^;nst,  wlien  an  agreement  for  amalgamation  mth  the  Bank 
of  Hindustan  would  be  submitted  for  approvaL 

That  agreement  bore  date  the  2^th  of  August^  1864,  and  pur- 
ported to  be  made  between  the  two  companies;  amongst  the 
terms  were,  that  20,000  new  shares,  of  £100  each,  of  the  Bank  of 
Hindustan^  should  be  issued ;  that  the  Imperial  Bank  should  be 
wound  up  Yoluntariiy,  and  that  liquidators  should  be  i^pointed 
who  should  be  authorized  to  sell  the  business  and  property  of  the 
Imperiai  Bank  to  the  Bank  of  Hindustan,  and  to  reeeiYe,  in  eom- 
peasation  ix  such  sale,  20,000  shares  in  the  Bank  of  Hindustan  ; 
that  these  shaves  were  to  be  distributed  amongst  liie  sharehcddexs 
of  the  Imperial  Bank  at  a  premium  of  £6,  one  share  in  the  Bank 
ofHvndusta/n  being  given  for  one  share  in  the  Imperial  Bank. 

The  meeting  of  the  Imperial  Bank  was  held  on  the  25th  of 
Angost,  when  resolutions  were  passed  approving  of  the  agreement, 
for  winding  up  the  company,  and  for  the  purchase  of  the  shares  of 

B  2  1 


Case. 


1  CHANOEY  APPEALS,  [L.  R, 

L  0.  dissentient  members.    These  resolutions  were  confirmed  at  another 

*  extraordinary  meeting  of  the  Imperial  Bank  held  on  the  12th  of 

1212  September. 

Campbell's  ^  extraordinary  meeting  of  the  shareholders  in  the  BatJs  of 

—  'Hindustan  was  convened  for  the  25th  of  August  by  a   notice 

Uippisley's 

Case.       Stating  that  the  business  to  be  transacted  would  be — 

ALisoir's  "  1.  To  consider  terms  of  arrangement  with  the  Imperial  Bank 
of  China,  and,  if  approved,  to  afiix  the  seal  of  the  company  thereto, 
and  authorize  the  directors  to  carry  the  same  into  effect. 

"  2.  To  elect  four  of  the  directors  of  the  Imperial  Bank  of 
China  as  directors  of  this  company. 

*^  3.  To  ratify  and  confirm  a  resolution  of  the  board  increasing 
the  capital  of  the  company  by  the  creation  of  20,000  new  share? 
of  £100  each,  at  £6  per  share  premium,  to  be  issued  to  the  persons 
and  upon  the  terms  stated  in  the  above-mentioned  agreement  with 
the  Imperial  Bank  of  China." 

The  meeting  was,  pursuant  to  the  notice,  held  on  the  25th  of 
August,  1864,  at  which  meeting  the  following  resolutions  were 
passed: — 

''  1.  Besolved,  that  the  agreement  dated  the  24th  day  of  August, 
1864,  between  this  company  of  the  first  part,  and  the  Imperial 
Bank  of  China  of  the  other  part,  be  approved,  and  the  director? 
be  authorized  to  affix  the  seal  of  the  company  to  the  same,  and 
do  all  things  necessary  to  carry  it  into  effect. 

'^  2.  Eesolved,  that  the  capital  of  the  company  be  increased  by 
the  creation  of  20,000  new  shares  of  £100  each,  to  be  issued  at  £6 
per  share  premium  to  the  persons  and  upon  the  terms  stated  in  the 
before-mentioned  agreement,  and  that  the  resolution  of  the  board 
to  the  above  effect  be  ratified  and  confirmed. 

^'3.  Besolved,  that  the  directors  be  authorized  to  add  four 
directors  to  their  present  board,  to  be  selected  by  them  from  the 
existing  board  of  the  Imperial  Bank  of  China  and  Japan.** 

Notice  was  then  sent  to  all  the  shareholders  that  an  extraordi- 
nary general  meeting  of  the  company  would  be  held  on  the  12th 
of  September,  at  which  the  business  to  be  transacted  would  be  to 
confirm  the  resolutions  passed  by  the  company  at  the  meeting  of 
the  25th  of  August,  stating  them  at  length. 
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The  second  extraordinary  meeting  was  accordingly  held,  and  at       L.  c. 
-sach  meeting  the  following  resolation  was  passed : — 

'^Eesolved,  that  this  meeting  do  confirm  certain  resolutions 
passed  by  the  company  in  extraordinary  general  meeting  on  the   ^^'''' 
25th  of  August^  1861,  of  which  the  following  are  copies"  (setting       — 

them  out).  Case. 

A  notice  of  these  special  resolutions  was  on  the  14ih  of  Sep-     aubok's 
temher,  1864,  registered   with    the    Begistrar  ^of  Joint   Stock       ^^• 
Companies. 

The  secretary  of  the  Bank  of  Hindustan,  about  the  15th  of 
September,  1864,  sent  round  to  the  shareholders  in  the  Imperial 
Bank  a  circular,  informing  them  that  they  were,  under  the  arrange- 
ment above  mentioned,  entitled  to  shares  in  the  Bank  of  Hin^ 
dustany  and  stating  the  terms. 

Most  of  the  shareholders  in  the  Imperial  Bank,  mchiding  Alison, 
Campbell,  and  Hippidey,  signed  the  forms  of  application  for  shares 
in  the  Bank  of  Hindustan,  and  shares  in  the  Bank  of  Hindustan 
were  allotted  to  them  accordingly. 

The  liquidators  of  the  Imperial  Bank  assigned  the  assets  of  that 
bank  to  the  Bank  of  Hindustan  in  pursuance  of  the  agreement,  and 
the  Bank  of  Hindustan  proceeded  to  carry  on  the  joint  business. 

In  May,  1866,  certain  dissentient  shareholders  in  the  Imperial 
Bank  filed  a  bill  against  the  Bank  of  Hindustan,  praying  that  the 
agreement  between  the  two  companies  might  be  declared  void  and 
inoperative.  The  Yice-Chancellor  Qiffard,  on  the  7th  of  May, 
1868,  delivered  judgment  to  the  efiect  that  the  transaction  was  not 
•such  an  amalgamation  as  the  directors  of  the  Imperial  Bank 
were  empowered  by  the  articles  of  association  to  make,  nor  a  valid 
transaction  under  the  16lBt  section  of  the  (hmpanies  Aet,  1862 ; 
and  he  declared  that  the  transaction  was  to  be  set  aside;  as 
reported  (1). 

The  Bank  of  Hindustan  stopped  payment  in  November,  1866, 
and  passed  into  voluntary  liquidation,  and  an  order  for  continuing 
the  winding-up  under  supervision  was  made  on  the  21st  of  De- 
cember, 1866.  No  decree  or  order  was  passed  or  entered  upon 
the  judgment  of  the  Yice-Chancellor  Qiffard;  and  proceedings  in 
the  above-mentioned  suit  were,  on  the  12th  of  June,  1868,  stayed 

(1)  Law  Bep.  6  Eq.  91. 
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L.  G.      by  order,  under  a  compromise  made  with  the  sanctioii  of  the 
Court  in  the  winding-np.    The  terms  were  that  the  dissentient 

1878  ^ 

<^v^  shareholders  in  the  Imp&rial  Bank  received  fSrom  the  liquidators 
Oa»i^'8  ^f  ^^  24mJc  of  Hindustan  £4500,  which  was  stated  to  be  lesa 
^^— -       than  the  yalue  of  their  shares. 

Cask.  Questions  were  afterwards  raised  whether  certain  shazeholders  in 

Alison's  the  Imperial  Bank  who  had  recced  shares  in  the  Bcmk  ofHin- 
duslan  were  really  shareholders  in  that  bank ;  and  the  questions 
were  brought  before  the  Court  for  decision  in  the  following  cases. 
It  was  shewn  that  annual  reports  had  been  issued  by  the  Bank 
of  Sindudan^  in  which  the  dealings  between  the  two  companies 
were  fully  stated,  and  from  which  it  appeared  that  the  assenltng 
shareholders  in  the  Imperial  Bank  had  received  shares  in  the  Bank 
of  Hindustan. 


Case, 


AUSOITS  CASE. 

AbTHUB  ALISON  held  twenty-five  shares  in  the  Imperiai 
Bank,  on  each  of  which  he  had  paid  £5;  and  on  the  22nd  of 
September,  1864^  he  applied  for  twenty-five  shares  in  the  Bank  of 
Hindustan  in  exchange  for  his  other  shares,  and  they  were  allotted 
to  him.  He  was  credited  with  £5  paid  on  them,  and  on  the  5th 
of  January,  1865^  he  paid  a  further  sum  of  £5  per  share  on  account 
of  deposit,  and  £1  per  share  on  account  of  the  premium  of  £6. 

Ih  1865  three  further  calls  of  £5  each  were  made,  but  were  not 
paid  by  him,  and  on  the  12th  of  March,  1866^  his  shares  were 
duly  forfeited  for  non-payment  of  calls.  An  action  was  in  1869 
brought  by  the  Bank  cf  Hindustan  against  Arthur  Alison  for  the 
amount  so  remaining  unpaid,  and  came  on  to  be  heard  before  the 
Chief  Justice  BoviH  and  a  special  jury,  when  a  verdict  was  found 
for  the  Plaintiffs  subject  to  the  opinion  of  the  Court  on  a  special 
case. 

In  the  special  case  most  of  the  facts  were  fully  stated,  but 
the  compromise  in  equity  was  not  mentioned,  and  the  statement 
therein  as  to  the  judgment  of  the  Vice-chancellor  Oiffard  was  as 
follows : — 

'^  The  bill  came  on  fer  hearing  before  the  yice-Chancellor 


and  L.  J  J. 
1878 


VOL.  IX]  GHANGEBY  APPEALS. 

Oiffasd  on  the  6th  and  7th  days  of  May,  1868,  and  a  decree  was       L._0. 
made  by  the  Vice*OhanoeIlor  setting  aside  the  amalgaanation  as 
nfird  vires  and  inoperative.    The  pioceedings,  eyidenee,  and  judg- 
ment in  the  aforesaid  soit^  as  leported  in  the  6th  yolume  of  the     ^n^^' 
authorized  Law  Beports,  Equity  Series^  pages  91  to  101,  aie,.  for       — 
the  purposes  of  this  case,  to  be  taken  ae  correct  and  true  in  every 
particular  as  if  the  same  had  been  included  Terbatim  in  this 


The  question  on  the  'case  was  argued  on  the  17th  of  Noyember, 
1870,  when  the  Court  of  Common  Pleas  held  that,  the  supposed 
amalgamation  haying  been  declared  yoid,  the  directors  of  the  Bank 
ofBindwian  had  no  power  to  issue  the  new  shares,  and  that  the 
Defendant  was  not  estopped  from  denying  that  he  was  a  share- 
holder ;  and  the  Court  gaye  judgment  for  the  Defendant,  as  re- 
ported (1).  This  decision  was  affirmed  by  the  Court  of  Exchequer 
Chamber,  as  reported  (2). 

AUnn  then  applied  in  the  winding-up  for  repayment  of  the 
money  paid  by  him  for  shares,  premium,  and  calls,  with  interest, 
and  the  Lord  Justice  James^  sitting  for  the  Vice-chancellor 
Wiekens,  considered  the  judgment  at  law  to  be  conclusiye,  and  on 
the  28th  of  February,  1873,  made  an  order  for  repayment  ac- 
cordingly, as  reported  {3). 


OAMPBELL'B  CA^. 
HIPFIBLETS  CASE. 

William  Campbell  held  fiye  shares  in  the  Impendl  Bank, 
upon  which  he  had  paid  £5  per  share.  He  had  receiyed  the 
circulars  which  were  addressed  to  the  shareholders  in  reference  to 
the  amalgamation,  but  said  that  he  had  no  knowledge  of  the 
matters  referred  to  therein.  He  attended  no  meeting  of  the  share- 
holders, either  personally  or  by  proxy.  He  applied  to  the  Bank  of 
Hindustan  for  fiye  shares  in  exchange  for  his  fiye  Imperial  Bank 
shares,  and  they  were  on  the  2l8t  of  September,  1864,  allotted  to 
Tn'm-  He  afterwards  receiyed  the  certificates.  He  paid  the  £6  per 

(1)  Law  Eep.  6  C.  P.  64.  (2)  Law  Bep.  6  G.  P.  222. 

(8)IiawB«p.l6Sq.d94. 
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L.  C.       share  premium  and  the  deposit,  and  he  paid  the  several  calls.  By 
'        ^^  order  made  on  the  21st  of  December,  1866,  he  was  placed  on 

—        the  list  of  contributories.    In  January,  1871,  he  was  served  with  a 

Caak.       balance  order  for  £50  and  £2  Ss.  8d.  interest,  and  those  sums  were 
HipT;^'b  paid  by  him  under  protest 

Cam.  On  the  24th  of  February,  1871,  he  applied,  asking  that  the  list 

of  contributories  might  be  amended  by  striking  out  his  name,  and 
that  he  should  be  repaid  all  the  sums  which  he  had  paid  to  the 
Bank  of  Hindustan,  with  interest  at  £5  per  cent 

B,  T.  Hippidey  held  five  shares  in  the  Bo/nk  of  Hindustan  under 
similar  circumstances,  and  he  had  paid  the  calls  made  upon  the 
diares  on  the  faith  that  there  had  been  a  valid  amalgamation. 
On  the  13th  of  October,  1864,  he  had  purchased  twenty  shares  in 
the  Imperial  Bank,  and  on  the  day  following  he  purchased  twenty 
more  at  the  same  rate ;  but  the  transfers  were  of  forty  shares  in 
the  Bank  of  Hindustan,  and  he  paid  the  calls  which  had  been 
made  upon  them.  He  also  took  out  a  summons  to  have  the  list  of 
contributories  amended  by  striking  out  his  name,  and  for  repay- 
ment of  what  he  had  paid,  with  interest 

The  Yice-Chancellor  Wiekens  ordered  repayment,  with  interest, 
to  Campbell  and  Hippisley,  as  reported  (1). 

The  liquidators  appealed  in  all  the  cases. 

Mr.  Oreene,  Q.C.,  Mr.  Higgins,  Q.C.  (Mr.  Oraham  Hastings 
with  them),  in  support  of  the  appeals  in  OampbelTs  Case  and 
Hippidey^s  Case: — 

The  judgment  of  the  Court  of  Exchequer  Chamber  is  not  a 
decision  for  the  purpose  of  these  applications.  Moreover,  if  that 
Court  held  that  four  meetings  were  necessary  to  sanction  an  in- 
crease of  capital,  we  submit  that  that  cannot  be  so.  Everything 
required  by  sect  12  of  the  Act  of  1862  has  been  done.  Sect  9  of 
the  Act  of  1867  is  quite  different  Ample  notice  was  given  to  all 
the  shareholders,  and  they  all  remained  content  until  the  bank 
stopped  payment  As  to  setting  aside  the  agreement  between  the 
companies^  that  is  now  impossible,  as  there  cannot  be  a  restitution 

(1)  Law  Bep.  16  Eq.  417. 
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in  ifdegro :  Clarke  v.  Diekson  (1) ;  Western  Bank  of  Scotland  y.       L.  c. 
Addie  (2).    Moreoyeii  these  applications  are  tod  late.     The  share- 
holders should  have  resisted  payment  of  the  calls,  and  have  applied 
to  have  the  order  discharged.    We  say  that  the  shares  were  validly   ^^^^'^ 

issued ;  but  whether  they  were  or  not,  both  the  companies  and        , 

the  allottees  are  estopped  from  disputing  the  validity  of  the  Gasb. 
shares.  There  is  no  pretence  for  saying  that  these  shareholders 
did  not  know  everthing  that  was  going  on.  Can  a  shareholder  go 
on  receiving  profits  if  the  bank  is  prosperous,  and  then  turn  round 
and  repudiate  if  it  fails  ?  How  many  years  may  this  state  of  things 
continue?  There  was  no  ignorance  of  facts,  and  money  paid 
through  ignorance  of  the  law  cannot  be  recovered:  Harriot  v. 
Hampton  (3).  Thdre  was  no  failure  of  consideration,  and  the 
Bank  of  Hindustan  got  all  that  they  were  to  get  Shares  have 
been  held  to  be  made  valid  by  estoppel :  CroonCs  Case  (4) ;  Bdeh- 
mond's  Case  (5). 

Mr.  Benjamin,  Q.C.,  and  Mr.  Marten,  for  the  executors  of  Mr. 
Sassoon,  a  shareholder  in  the  Bank  of  Hindustan  who  had  obtained 
leave  to  appear : — 

It  is  conceded  that  if  there  were  shares  in  the  Bank  of  Hindustan 
which  could  be  issued,  then  these  shares  are  good.  But  it  is  now  said 
that  the  shares  could  not  be  issued,  and  are  not  voidable,  but  abso- 
lutely void.  That,  however,  is  not  so.  There  was  nothing  illegal 
in  issuing  more  shares,  and  the  issue  might  be,  and  in  fact  was, 
adopted  by  the  company.  The  shares  were  regularly  issued  in 
execution  of  the  powers  given  by  the  Act  of  1862  to  all  com- 
panies. The  Act  prescribes  a  method  of  issuing,  but  the  rules  are 
only  for  the  benefit  of  the  shareholders,  and  to  prevent  their  being 
imposed  upon.  There  is  no  question  of  public  policy,  and  if  the 
shareholders  choose  they  may  waive  all  these  precautions  and 
issue  shares  as  they  please.  The  question  was  fully  discussed  in 
Taylor  v.  Chichester  and  Midhwrst  Railway  Company  (6).  How 
can  such  applicants  say  that  they  are  not  shareholders  when  they 
have  applied  for  shares,  and  some  of  them  have  voted  and  received 

(1)  R  B.  &  E.  14a  (4)  Law  Eop.  16  Eq.  417, 42a 

(2)  Law  Bep.  1  H.  L.,  Sc.  145.  (5)  4  R.  &  J.  305. 

(3)  2  Sm.  L.  C.  6th  Ed.  375.  (6)  Law  Rep.  2  Ex.  356. 


10  GEANGEBY  JlPFEALS.  [L.  B. 

L.  G.       profits  ?    A  Bhttie  is  merely  the  right  io  a  portioii  of  the  property 

^im^    and  profits  of  the  company,  and  if  a  in«i  tdKB  his  share  of  the 

.^^       profits  he  is  a  shareholder.    The  shares  were  actually  issned  by  the 

^^Auf^  company ;  fieri  non  debet,  faetum  vaJeL    OamfMi  and  HippUley 

— -       were,  in  the  annual  reports,  treated  as  shareholders,  and  fall  infor- 

Case.       mation  was  giyen  to  them  both  when  the  shares  were  to  be  israed 

^~^       and  afterwards;  bnt  now  they  say  that  they  can  go  back  and 

deny  that  they  were  shareholders.    A  man  must  not  lie  by  whilst 

all  appears  to  go  on  well,  and  then  ropodiate  his  acts  when  evil 

days  come:   Peete  Oaee  (1);  Oakee  t.  Turjuand  (2);  ihans  t. 

Bmdneombe  (3).    A  company  may  be  estopped  as  well  as  an  indiyi- 

dnal:  East  India  Chmpany  y.  Vineent  (4);    Chrady's  Cote  (5); 

Phoephaie  of  Lime  Company  y.  Qreen  (6).    All  the  existing  shsre^ 

holders  must  be  held  to  haye  assented,  and  the  Gonrts  of  Law  in 

Alieon^B  case  deeided  on  an  imperfect  state' of  facts. 

Mr.  EddiSf  Q.O.,  and  Mr.  Jadkeon^  Q.O.,  for  Campbell : — 

These  companies  are  the  creatures  of  the  Acts  of  Parliament,, 
and  can  only  proceed  and  be  bound  according  to  those  Acts.  One 
shareholder  is  not  an  agent  whose  acts  can  bind  another ;  but  the 
Act  of  1662,  in  sect  12,  has  proyided  a  plan  by  which  the  other 
shareholders  can  be  bound,  and  if  the  plan  prescribed  by  the  Act 
is  not  followed  the  other  shareholdera  are  not  bound.  The  Act 
carefully  prescribes  that  power  must  first  be  giyen  to  the  directors, 
and  then  the  shareholders  are  to  consider  whether  that  power  is 
to  be  exercised.  CampbeU  paid  calls,  thinking  himself  bound  to 
do  so ;  but  that  is  no  reason  why  he  should  not  recoyer  if  he  was 
in  fact  not  bound  to  pay.  These  Aares  had  no  legal  existence, 
and  Campbell  could  not  haye  enforced  any  claim  against  the  com* 
pany.  He  has  taken  no  profits  and  received  no  diyidends,  and  the 
share  certificates  are  mere  pieces  of  waste  paper.  The  shares  are 
not  yddable  and  capable  of  being  confirmed,  but  are  absolutely 
yoid :  SmUh'e  Case  (7).  There  is  no  difference  between  Camj^beUs 
case  and  Alison's  case,  and  Alison  has  been  solemnly  decided  not 

(1)  Law  Rep.  2  Ch.  674.  (4)  2  Atk.  83. 

(2)  Ibid.  2  H.  L.  326.  (5)  1  D.  J.  &  S.  488. 
(8)  Ibid.  3  H.  L.  249.                                 (6)  Uw  Rep.  7  G.  P.  43. 

(7)  Law  Rep.  4  Ch.  eil« 
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to  be  a  shareholder.    Snch  a  transaction  can  be  set  aside  at  any 
time :  BreO^erhood^s  Cam  (1). 

If  anihoritj  is  wanted,  the  case  at  In  re  Wui  India  cmi  Paeifio 
Steamship  Qfmpamf  (2),  shews  that  fonr  meetings  must  be  held 
in  order  to  enable  the  capital  to  be  increased  by  the  issne  of  new 
shares. 


L.a 

and  L.  JJ. 
1878 

Oahfbux's 
Oabm, 


ft 


Oasm. 


Mr.  IHMnmnf  Q.C.,  and  Mr*  JZotodE^^ f or  JESppiBby:-^ 

The  real  snbstance  of  the  decision  of  the  Court  of  Excheqner 
Chamber  was,  that  to  make  the  shares  yalid  two  things  had  to  be 
done^  bnt  only  one  was  actually  done.  That  defect  cannot  be  got 
oyer.  The  articles  of  association  of  the  Bank  qf  Hindustan  did 
authorize  alterations,  but  not  in  the  way  in  which  thk  was  done, 
and  the  same  as  to  sect.  12  of  the  Act  The  creation  of  a  power  is 
(me  thing  and  the  exercise  of  it  is  another  thing.  The  knowledge 
by  the  shareholders  of  what  was  going  to  be  done  cannot  cure  the 
defect    Even  if  all  the  sharehoLdeis  who  were  sui  Juris  had  indi- 


(1)  4  D.  P.  A  J.  666. 

(2)  V.-C.  aifiEard,    1868.  April  25. 
In  re  WxsT  India  and  PAcino 

SlXAlfSmP  COHPANT. 

This  was  a  Petition  for  the  reduction 
of  capital  and  shares. 

By  the  66th  article  of  association  it 
was  stipdated  that  any  extraordinary 
meeting  of  the  shareholden^  by  a  ma- 
jority of  two-thirds  present  in  perBon, 
or  by  proxy,  should  hare  power  from 
time  to  time  to  vary  the  amount  and 
number  of  the  present  shares,  or  of  any 
new  or  substituted  sham,  and  for 
that  purpose  to  consolidate  or  divide 
the  present  or  any  new  or  substituted 
shareB  in  such  manner  as  should  be 
deemed  expedient,  and  to  do  other 
acts  incidental  or  necessary  thereto. 
At  an  extraordinary  general  meeting  of 
shareholders  held  on  the  17th  of  Febru- 
ary, 1868,  it  was  unaaimoosly  resolved 
that  the  oapitsl  should  be  reduced  from 
£1,250,000  to  £625/)00,  and  the  shares 


from  £50  each  to  £25  each.  At  another 
meeting  held  on  the  0th  of  Haroh, 
1866,  the  same  resolution  was  nnaoi- 
mously  confirmed.  No  resolution  had 
been  passed  to  alter  the  company's 
regulations  so  as  to  authorize  tiie  com- 
pany to  modify  the  conditions  ccntained 
in  its  memorandum  of  association  in 
omformity  with  the  9th  seation  of  the 
Companies  Act^  1867. 

Mr.  Dryden^  for  the  Petitioners,  sub- 
mitted that  the  Court  had  jurisdiction 
to  XDake  the  order. 

The  Yics-Changbllob  was  clearly 
of  opinion  that  he  had  not  jurisdiction. 
There  must  be  a  special  resolution 
altering  the  company's  regulations  ac- 
cording to  the  terms  of  the  Act  Even 
if  the  resolutions  were  binding  on  the 
existing  members^  it  would  not,  in  His 
Honour's  opinion,  bind  fntwe  share- 
holders* 

Solicitors:  Messrs.  ffaigh^  Herbert p 
A  Co. 
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L.  0.^^     vidaally  assented,  there  would  remain  those  who  were  not,  and 

they  form  part  of  the  company.    In  no  other  way  can  all  the 

shareholders  be  boand :  In  re  Bahia  and  8(m  Franciseo  Bailfoay 

Campbell's  Q^^jf^pany  (1 ).    It .  does  not  follow  that  a  man  is  a  shareholder  be- 

— —  ,    cause  he  has  claims  against  a  company :  he  may  be  entitled  to 

Cask.       compensation  from  the  company  for  pretending  to  issue  shares 

which  they  could  not  issue,  but  that  is  a  different  thing  from  being 

a  shareholder.    Hippidey  paid  for  what  he  did  not  get^  and  he  is 

entitled  to  have  his  money  back. 


ALISON'S  CASE. 

This  appeal  was  heard  before  the  Lord  Chancellor  and  the  Lord 
Justice  Mdlish  alone. 

Mr.  GhreenSf  Q.C,  and  Mr.  HigginSj  Q.O.  (Mr.  Oraham  Hastings 
with  them),  for  the  liquidators : — 

There  are  many  cases  in  which  a  man,  though  not  a  shareholder 
at  law,  is  so  in  equity.  How  is  this  case  to  be  distinguished  from 
Kiiehin  y.  Hawkins  (2)  ?  Alison  allowed  himself  to  be  held  out  to 
the  world  as  a  shareholder,  and  was  on  the  register.  The  Court  of 
common  law  certainly  held  that  we  could  not  compel  him  to  be 
a  shareholder,  but  never  held  that  the  consideration  failed.  We 
could  have  given  him  shares. 

Mr.  Didkinson^  Q.C.,  and  Mr.  Brook^nk^  for  Alisonj  were  not 
called  upon. 


CAMPBELL'S  CASE. 
HIPPISLEY'S  CASE. 

Nov.  18.    Lord  Sblborne,  L.C. : — 

The  Vice-Chancellor,  proceeding  mainly  on  the  authority  of  a 
decision  of  the  Court  of  Common  Pleas,  affirmed  by  the  Exchequer 
Chamber,  in  Alisoris  case,  and  of  an  order  of  this  Court  in  the 
same  case,  consequential  upon  that  decision,  has  determined  that 
these  two  gentlemen,  Mr.  CampbM  and  Mr.  Hippidey,  are  now 

(1)  Law  Bep.  3  Q.  B.  584.  (2)  Law  Rep.  2  a  P.  22. 
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entitled  to  repudiate  the  poeition  of  shareholders  and  contribntories       L.  c. 
in  the  Bank  of  Hindustan,  which  they  have  de  faeto  held  from 
1864  to  the  present  year,  and  to  have  repaid  to  them  out  of  the        «,vw 
assets  of  that  ban^  in  the  hands  of  the  ofiScial  liquidator  all  the   ^^^bbll'b 
sums  paid  by  them  for  calls  or  otherwise  before  the  winding-up        -^  , 
order,  and  likewise  further  sums  paid  by  them  as  contributories       Gasr. 
under  a  balance  order  made  in  1869,  since  the  winding-up,  with 
interest  thereon. 

There  are  some  distinctions  between  the  two  cases,  but  in  the 
yiew  which  we  take  of  them  it  is  not  necessary  to  consider  the 
effect  of  those  distinctions.  The  shares  in  question  are  some  of  a 
much  larger  number,  which,  in  the  autumn  of  1864,  were  issued 
by  the  directors  of  the  Banh  of  Hindwian  to,  and  accepted  by,  a 
large  number  of  persons  who  had  been  shareholders  in  another 
banking  company  called  the  Imperial  Banh  of  China,  India,  and 
Japan,  They  were  issued  under  the  authority  of  a  special  resolu- 
tion, passed  and  confirmed  unanimously  by  extraordinary  general 
meetings  of  the  shareholders  of  the  Bank  of  Hindustan,  for  the 
purpose  of  giving  effect  to  the  terms  of  payment,  on  which,  accord- 
ing to  an  agreement  confirmed  by  the  same  meetings,  the  directors 
of  that  bank  had  contracted  to  acquire  and  purchase  the  property 
and  assets  of  the  Imperial  Bar^. 

The  Imperial  Bank  was  a  company  which  had  a  subscribed 
capital,  and  had  assets  of  considerable  value  (it  has  been  stated  to  us 
as  £70,000),  and,  as  it  is  also  stated,  no  indebtedness.  It  had  gone 
into  liquidation  under  resolutions  for  a  voluntary  winding-up 
passed  at  the  same  time  that  this  agreement  was  made,  and  all  its 
business,  property,  and  assets  had  been  handed  over  to,  and  re- 
mained in  the-  possession  of,  the  Bank  of  Hindustan,  which  con- 
tinued to  carry  on  business  as  a  going  concern  for  more  than  two 
years  afterwards.  The  great  majority  of  the  shareholders  in  the 
Imperial  Bank,  including  Mr.  Campbell,  Mr.  HippuHey,  and  an- 
other gentleman,  from]^whom,  during  the  progress  of  the  arrange* 
ment  Mr.  Hippidey  purchased  shares,  assented  to  this  agreement, 
and  to  everything  that  was  done  upon  the  footing  of  it.  An  incon- 
siderable minority,  which  was  stated  in  the  Chancery  suit  to  which 
I  am  about  to  refer  not  to  exceed  forty-three  persons,  dissented 
from  it ;  and  two  of  them  filed  a  bill  in  this  Court  in  the  name  of 
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L.  0.       the  Imperial  Bank  (which  they  had  obtained  leave  to  use  for  that 

porpose),  and  also  in  their  own  nameB,  praying,  in  efTeet,  that 

s^.^       certain  resolutions  which  had  been  passed  by  the  Imperial  Sank 

^^GAaL^'^  for  the  purpose  of  giving  force  to  this  agreement  as  against  all 

their  shareholdeis  under  the  Companies  Jjsty  1^62,  s.  161,  might 

CAaB.  be  declared  invalid,  or  that,  at  aU  events^  the  dissentient  'ahare- 
holders  might  be  held  not  bound,  and  might  be  paid  the  foil 
value  of  their  shares  out  of  the  property  and  assets  of  the  Imperial 
Bank.  To  this  bill  the  Bank  of  Hindustan  was,  of  course,  a  De- 
fendant. It  was  brought  to  a  hearing  in  May,  1868,  and  the  Yioe- 
Chancellor  Sir  O.  IL  Qiffardf  on  grounds  the  correctness  of  which 
is  not  open  to  any  dispute,  then  delivered  judgment  to  the  effect 
that  no  valid  or  binding  atnalgajnation,  by  virtue  of  the  Imperial 
Bank's  articles  of  association,  or  of  sect  161  of  the  Companies  Ad, 
1862,  had  taken  place  under  the  resolutions  of  the  Imperial  Bank 
impeached  by  the  bill ;  and  that  such  resolutions  were  not  binding 
on  the  dissentient  Imperial  Bank  shareholders ;  at  the  same  time 
expressing  his  opinion  tiiat»  consistently  with  this  conclusion,  and 
notwithstanding  the  right  of  those  dissentient  shareholders  to 
receive  out  of  the  assets  of  the  Imperial  Ba/nk  the  full  value  of 
their  shares,  all  the  other  shareholders  in  that  company  who  had 
assented  to  the  agreement,  and  who  had  accepted  shares  in  the 
Bank  o/Eindmtan  on  the  footing  thereof  and  their  respective 
shares  and  interests  in  the  assets  of  the  Imperial  Bank,  would  be 
and  oontinuB  bound  by  that  assent  and  by  that  acceptance  of 
shaces. 

The  dissentient  shareholders,  having  thus  obtained  the  Vice- 
Chancellor's  opinion  that  they  were  entitled  to  the  relief  which 
they  sought  for  their  own  personal  benefit^  were  satisfied  with  that 
advantage,  and  proceeded  no  further  with  their  suit.  No  decree 
in  it  was  ever  drawn  up,  passed,  or  entered,  and  no  attempt  was 
made  to  recover  from  the  Bank  of  Hindustan  any  part  of  the 
property  and  assets  of  the  Imperial  Bank,  of  which  they  had 
obtained  and  retained  possession  under  the  agreem^it.  On  the 
contrary,  the  Vice-Chancellor's  judgment  having  been  pronounced  in 
May,  1868,  and  the  Bat^  of  Hindustan  having  itself  already  passed 
into  liquidation  in  December,  1866,  a  oomj^omise  was  ^ected 
under  an  order  made  in  Chambers  by  the  Judge  to  whose  super- 
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Tision  the  winding^p  of  the  BaaJc  of  Eindnutan  was  subject^  and     .  L.  c. 
a  aabaeqnent  oider  in  the  anit  itself,  by  which  aU  farther  pro- 
ceedings in  that  salt  were  finally  stayed,  and  the  title  of  the  Bank 


of  Hindustan^  as  poichasers  of  the  property  and  basineas  of  the   ^^^q^'^'^ 
Imperial  Bank,  was,  in  effect^  confirmed  by  all  the  dissentient        — 
shareholders  in  that  company  npon  the  terms  of  the  payment  to       cabb. 
them  by  the  Bank  of  Ehuhutan  of  £4500,  which  seems  by  the 
evidence  to  haye  been  lass  than  the.  value  of  their  shares. 

At  the  time  when  tiiis  Jirrangement  was  made,  Mr;  OampbdU  and 
Mr.  Siffidey  had  been  settled  and  remained  on  the  list  of  eon- 
tribntoriea  of  the  Bank  qfEindnulan^  and  one  or  both  of  them  had 
taken  part  in  tha  ai^intment  of  its  liquidators.  They  had  never 
down  to  that  time  made  any  aittempt  to  disaffirm  or  avoid  the 
contracts  mider  which  they  took  their  shares,  or  to  escape  frcmi  the 
liabiiitiea  of  their  positien  of  shareholders ;  and  afterwardci^  in  1869, 
they  paid  without  olgection  certain  calls  then  made  upon  them 
under  balance  ondeiB  in  the  winding-op  oi  that  company.  In  this 
state  of  circumstances,  if  there  had  been  no  question  as  to  the 
power  of  the  BoiikofBmiimlafn  to  create  and  issue  the  shares  in 
^juestion,.  it  would  seem  obvious  that  these  gentlemen  could  not 
have  any  poesihle  claim  to  be  removed  from  the  list  of  contribu- 
toriesi,  or  to  havs  the  money  which  they  had  paid  returned  to 
them.  I  think  it,  for  my  part,  equally  dear  that  they  could  have 
no  such  claim,  even  if  there  might  originally,  or  at  any  subsequent 
period,  have  be^i  some  possible  ground  for  disputing  the  validity 
of  the  creation  and  issue  of  those  shares,  unless  it  would  have  been 
open,  under  all  the  ciccomstances  of  this  case»  to  the  Bank  of 
Bindudan  itself,  or  to  the  official  liquidators  of  that  bank  (eap^ 
posing  it  to  have  been  for  their  interest  to  do  so),  to  ezcbide  these 
gentlemen  from  the  rights  of  shareholders.  In  other  words,  either 
if  these  shares  were  originally  well  created,  or  if  the  Bank  of  Hin^ 
dmian  was  estopped  from  denying  that  they  were  so,  these  gentle- 
men, having  entered  voluntarily  into  contracts  of  which  they  had 
the  full  benefit^  and  which,  if  not  always  binding  upon  the  company, 
had  become  so  before  any  act  had  been  done  on  either  side  to 
resdnd  oc  avoid  them,,  would  have  now  no  pretence  whatever  to 
be  relieved  there&om.  If  authority  had  been  needed  fiur  these 
propositions  it  would^  I  think,  be  sufficient  to  refer  to  the  decisions 
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L.  c.  of  this  Court  in  Batdz  Case  (1)  and  OhaUii  Case  (2),  in  both  of 
which  shares  in  one  company  were  taken  by  shareholders  of 
another  upon  the  footing  of  an  amalgamation,  the  legal  validity  of 


Campbell's  which  was  not  less  disputed  and  disputable  than  that  in  the 
present  case, 

^TiPPiST  Kir's 

Case.  I  ^u^  further  of  opinion  that,  jipon  the  facts  above  stated,  a 

~~^  decision  against  Mr.  Campbell  and  Mr.  Hippidetf  upon  the  present 
appeals  is  not  inconsistent  with  the  decision  of  the  Court  of 
Common  Pleas  in  Alison's  case.  The  directors  of  the  Batik  of 
Hindustan  had,  by  their  articles  of  association  (101,  sub-sect.  12), 
power,  upon  such  terms  as  they  might  think  fit^  to  purchase  or 
acquire  the  business  and  property  of  any  company,  partnership,  or 
persons  carrying  on  any  similar  business,  and  to  pay  for  it  in  shares 
in  such  manner  as  the  board  might  deem  expedient.  At  the  date 
of  the  agreement  with  the  Imperial  Bank,  the  Bank  of  Hindustan 
had  issued  all  the  shares  which  it  had  down  to  that  time  power  to 
create;  but  under  sects.  12  and  50  of  the  Companies  Act,  1862, 
it  was  enabled  to  increase  its  capital,  provided  a  special  resolution 
for  that  purpose  was  duly  passed  and  confirmed  by  proper  majorities 
at  two  extraordinary  general  meetings  of  the  shareholders. 

Two  extraordinary  general  meetings  specially  convened  for  that 
purpose  did,  on  the  25th  of  August,  1864,  unanimously  pass, 
and  on  the  12th  of  September  following  unanimously  confirm,  a 
series  of  special  resolutions,  one  of  which  was  in  the  following 
words : — **  That  the  capital  of  the  company  be  increased  by  the 
creation  of  20,000  new  shares  of  £100  each,  to  be  issued  at  £6  per 
share  premium,  to  the  persons  and  upon  the  terms  stated  in  the 
before-mentioned  agreement  ;**  (t .  e.  in  the  agreement  with  the 
Imperial  Bank,  which  was  approved  by  another  of  the  same  reso- 
lutions) ;  **  and  that  the  resolution  of  the  board  to  the  above  effect 
be  ratified  and  confirmed." 

The  Court  of  Common  Pleas  does  not  seem  to  have  doubted  that 
if  the  agreement  with  the  Imperial  Bank  had  been  carried  into 
effect  BO  as  to  vest  in  the  Bank  of  Hindustan,  as  purchasers,  the 
property  and  business  of  the  Imperial  Bank,  these  shares  (which 
were,  in  fact,  issued  by  the  directors  at  6  per  cent,  premium  to  the 
persons  and  upon  the  terms  stated  in  that  agreement)  would  have 
(1)  Law  Hep.  4  Ch.  503.  (2)  Law  Rep.  6  Cb.  266. 
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been  well  created.    But  that  CSoort  had  to  prononnce  its  decision       L.  0. 
upon  a  special  case  (the  action  being  brought  hj  the  company  to 
recorer  an  arrear  of  premium  and  calls  against  one  of  those  share-       ^^y^ 
holders  whose  shares  had  been  forfeited  as  early  as  March,  1866)9   ^^c^^^'^ 
and  upon  such  inferences  as  it  might  properly  draw  from  the  facts        —  . 
therein  stated.   In  that  special  case  it  was  stated  as  a  fact  (though       Gasb. 
contrary  to  the  actual  truth)  that  on  the  hearing  of  the  Chancery 
enit  in  May,  1868,  ''a  decree  was  made  by  Yice-Cihancellor  Oiffard, 
setting  aside  the  amalgamation  as  ultra  vires  and  inoperative," 
and  no  mention  at  all  was  made  of  the  subsequent  compromise  of 
that  suit,  or  of  the  arrangement  by  which  the  opposition  of  the 
dissentient  Imperial  Bank  shareholders  was  bought  off,  and  the 
title  of  the  BatiJ^  of  Hindustan,  as  purchasers,  to  the  business  and 
property  of  the  Imperial  Bank  was  confirmed  and  made  absolute. 

Upon  this  statement,  partly  incorrect  and  partly  imperfect  in 
these  important  particulars,  the  Court  of  Common  Pleas  held,  that 
the  power  given  to  the  directors  of  the  Bank  of  Hindustan,  by  the 
resolutions  of  August  and  September,  1864,  to  issue  the  shares  in 
question  -was  for  a  special  purpose,  which  had  wholly  failed,  and 
"upon  special  conditions,  which  had  not  been  fulfilled ;  and  therefore 
that  those  shares  had  not  been  validly  issued. 

"  The  decision,"  said  Lord  Chief  Justice  BovUl  (1),  *'  of  Vice^ 
Chaneellor  CHffard  is,  that  the  Plaintiffs  have  not  purchased  the 
business  of  ihib  Imperial  Bank'*  He  further  said  (2),  '*  The  proposed 
arrangement  for  acquiring  the  business  of  the  Imperial  Bank 
would,  if  carried  out^  have  authorized  a  further  increase  of  capital 
by  the  issue  of  new  shares.  The  attempt  to  do  so  having  proved 
abortive,  the  shares  so  created  cannot  be  treated  as  valid  shares." 
And,  on  the  question  of  estoppel,  he  said  (3),  **  Looking,  however,  to 
all  the  circumstanceSi  it  is  clear  to  my  mind  that  all  that  was  done, 
or  omitted  to  be  done,  on  either  side,  was  the  result  of  mere  mis- 
take." Mr.  Justice  WSks  said  (4),  **  The  effect  of  the  decision  of  Vice- 
chancellor  Oiffard  holding  the  amalgamation  to  Jbe  void,  was  to 
shew  that  £5  per  share  had  not  been  paid  on  account  of  the  Defen- 
dant." ....  It  is  a  mere  fallacy  to  suppose  that  there  was  any 
purchase  of  the  business,  or  any  part  of  the  business,  of  the  Imperial 

(1)  Law  Rep.  6  C.  P.  64.  (3)  Law  Rep.  6  C.  P.  71. 

(2)  Ibid.  69.  (4)  Ibid.  78,  74, 
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* 
L.  0.       Bank  of  China.    That  removes  the  argnment  which  was  founded 

upon  the  lOlaft  clatLse  of  the  artideB  of  association  of  the  Bank  of 

Sinduda^i  so  fiir  as  the  transacti<m  Tests  on  the  pmchase  of  the 


^^q1^^   business  of  the  Impnid  JRnift  of  Ohuui,  notwithstanding  the 
attempted  amalgamation  tuned  oat  to  be  nnaTailing."     The 


CiWB.       opinions  of  the  other  Jadges  were  in  substance  the  same. 

*""  It  appeafty  howerer,  to  us,  upon  the  evidenoe  as  it  now  stands^ 

that,  as  a  matter  of  fact,  the  Bcmk  of  Hindnstan  did  really  and 
londfide  acquire  and  purchase  (by  a  title  which,  though  originally 
defective  as  against  some  of  the  shareholders  in  the  Imperial  BamJc; 
was  in  the  end  confirmed  so  as  to  become  unimpeachable),  the 
business  and  property  of  the  Imperial  Bank ;  that  the  shaies  in 
question  were  honAfide  issued  for  the  purpose,  and  upon  the  terms^ 
which  were  authorized  by  the  resolutions  of  AuguA  and  September, 
1864;  that  the  Bank  of  Hindaetan  could  never  have  repudiated 
those  shares ;  and  that  Mr.  Camj^bdl  and  Mr.  Hippidey,  and  the 
other  shareholders  in  the  same  position,  have  actually  got  all  that 
they  contracted  to  get    The  purpose,  therefore,  for  whidi  the 
authority  was  given  did  not  wholly  fail,  and  the  conditions  on 
which  the  issue  was  authorized  were  fulfilled.    Nor  does  it  appear 
to  us  to  be  for  the  purpose  of  the  present  decision  at  all  material^ 
that  the  infirmity  of  the  title  of  the  Bank  of  Eindiuebm,  as  pur- 
chasers, to  the  business  and  property  of  the  Imperial  Bank^  a» 
against  the  dissentient  shareholders  of  the  latter  company,  was  not 
effectually  cured  until  after  the  winding^p  of  the  Bemlc  of  Ein^ 
dueUm^  and  was  then  cured  only  for  a  valuable  peomiary  con- 
sideration ;  the  fkcts  being,  that  there  never  was  a  time  after  tiie 
issue  of  those  shares  at  which  the  Bcmk  of  ESnd/uekm  were  not  in 
the  actual  undisturbed  possession  of  the  fruits  of  their  purchase ; 
and  that  the  terms  of  compromise  witii  the  dissentient  share- 
holders of  the  Imperial  Bank^  when  sanctioned  by  tiie  authority  of 
this  Court  in  the  winding-up,  became  binding  on  the  Bank  of 
Hindwian  itself,  and  on  all  the  contributories  thereto,  including, 
in  our  opinion,  Mr.  Campbell  and  Mr.  Sippidey. 

Tbere  remains,  however,  another  objection  to  the  validity  of 
the  creation  and  issue  of  these  shares^  whidi  appears  to  have  been,, 
for  the  first  time,  uiged  in  the  Court  of  Exchequer  Chamber,  and 
to  have  been  then  adopted  by  the  Lord  Chief  Baron,  apparently 
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withoni  disaaat  oa  Ihei  part   of  any  other  member   of  that       L.O. 
Court.  ^  ^  ^•^• 

It  was  «iged  by  couasel  that,  haying  already  ezhaoBted  their       ^SH 
powers  of  increasing  their  capital,  the  direetois  of  the  BanJi  of  Caxfbcll's 
Hindmiaik  oonld  not  lawfully  create  the  additional  shares  they        — 
affected  to  create^  without  h&ving  fiist  altered  their  articles  of       casb.  ' 
aasociation  in  the  manner  directed  by  sects.  12,  50,  and  51  of  the        *""" 
OompameB  Aet,  1862 ;  and^  to  shew  that  they  had  not  done  this  in 
a  lawful  manner,  a  case  of  In  re  Wed  India  and  Pacific  Steam^ 
ship  Campany  (1%  was  referred  to,  whidi  has  been  now  again  relied 
on  before  us  for  the  same  purpose  by  Mr.  Jadesan*    The  Lord 
Chief  Banm,  after  expressing  hia  concurrence  with  the  judgment 
of  the  Court  of  Common  Pleasi.  oa  the  grounds  on  which  it  had 
been  rested  by  the  Judges  of  that  Court,  proceeded  thus  (2) : — ^  I 
do  not  refer  to  the  ground  upon  which  the  agreement  of  amalgama- 
tion  was  declared  to  be  Y(Hd.    It  was  set  aside.    I  feel  bound  to 
obserye,  in  addidcn  to  the  ground  taken  by  CUffard^  Y.C,  that 
these  20,000  new  shares  were  never  lawfully  created  at  all ;"  the 
reason  given  by  His  LcMrdship  for  that  ojMuion  being  thus  expressed 
in  the  report: — ^that  it  was  not  competent  to  the  Baaik  of  Em- 
dmatany  under  the  12th,  50th,  and  51st  sections  of  the  Companies 
Act  of  1862,  "  by  means  at  a  GJngle  resolution,  passed  at  one 
meeting  aoad  confirmed  at  a  subsequent  meetings  to  alter  the 
artidea  of  associatum,  and  to  anthorize  the  creation  of  additional 
capital  by  the  issue  of  new  and  additional  shares." 

We  are  sensible  of  the  very  great  weight  due  to  the  authority 
of  tilie  distinguished  Judge  who  deliyered  this  opinion,  whidi 
(whether  the  words  in  which  it  is  expressed  accurately  convey  Hia 
Lordship's  meaning  or  not)  might  well  be  regarded  by  the  Yioe- 
ChaneeUor  as  an  authority  binding  upon  him ;  and  it  has  been  the 
diief  cause  of  such  difficulty  as  we  ourselves  have  felt  in  dealing 
with  these  cases.  That  opinion,  howevCT,  was  not  necessary  for, 
and  it  cannot  be  said  to  have  been  the  foundation  of,  the  judgment 
of  affirmance;  the  actual  grounds  of  which  (being  the  same  in 
effect  with  the  reasons  of  the  Court  below)  were  thus  stated  by 
the  Loid  Chief  Baron  immediately  before  ihe  exiuression  of  their 
concnxienee  by  the  other  feur  Judges  present:  ^It  appears  to  us, 

(I)  Ant»,f.lhTu  (2)  Uw  Bepw  6  C.  P.  226, 227. 
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L.  C.  therefore,  that  the  agreement  for  amftlgamation,  which  was  the 

^          '  whole  foundation  of  the  transaction,  having  failed,  the  transaction 

^^^  itself  wholly  failed,  and  the  Defendant  never  became  a  share- 


Campbell's  jjoMer  in  the  Bank  of  Hindustan.'' 

Cask.  •^ 

—  "Under  these  circumstances,  the  question  being  one  of  which  the 

Cass.  importance  may  possibly  extend  much  beyond  these  particular 
cases  and  this  particular  company,  my  learned  brothers  and  myself 
have  not  considered  that  we  are  either  bound  or  entitled  to  treat 
the  judgment  of  the  Court  of  Exchequer  Chamber  as  conclusive 
in  favour  of  the  objection  thus  taken  to  the  resoluti(m  of  August 
and  September,  1864,  which  (in  the  view  we  take  of  the  facts)  is 
now  for  the  first  time  presented  as  a  dry,  legal,  and  technical  ob- 
jection to  the  validity  of  shares  issued  and  accepted  hand  fide  fbr  a 
valuable  consideration  which  has  not  failed,  and  acted  upon  both 
by  the  bank  and  by  all  its  shareholders  of  every  class,  to  whom  the 
facts  were  made  known  in  every  possible  way  during  the  period  of 
more  than  two  years  which  preceded  the  winding-up  order,  and 
never  in  any  one  instance  called  in  question  or  impeached,  either 
by  the  bank  in  its  corporate  capacity,  or,  until  the  present  motions, 
by  any  shareholder  therein.  The  Chancery  suit,  it  must  be  re- 
membered, was  instituted  by  shareholders  in  the  Imperial  Bank^ 
and  not  by  shareholders  in  the  Bank  of  Hindusta/n,  The  Bank  of 
Hindustan,  as  a  Defendant  in  that  suit,  affirmed  and  maintained  to 
the  utmost  of  its  power  the  validity  of  what  had  been  done ;  and 
so  far  as  regards  the  position  of  those  who  had  taken  shares  in  the 
bank  under  the  same  circumstances  with  Mr.  GampbeU  and  Mr. 
Hippisley,  they  maintained  it  (in  the  opinion  of  the  Vice-Chancellor) 
with  success. 

I  forbear  to  inquire  whether,  under  all  these  circumstances,  a 
decision  that  it  would  have  been  open  to  the  BanJ^  of  Hindustan, 
on  the  ground  suggested,  to  deny  the  rights  of  shareholders  to 
Mr.  Campbell  and  Mr/Hippialey,  could  have  been  reconciled  with 
equitable  principles,  or  with  the  decision  of  Yice-Chancellor  Wood 
in  Bichmond^s  Case  (1)  and  with  that  of  Vice-Chanoellor  Widcens 
in  Croom*s  Case  (2),  with  the  case  at  law  of  Boyal  British  Bank  y. 
Turqu>and  (3),  or  with  the  principles  as  to  ratification  and  estoppel 
acknowledged  as  correct  by  aU  the  learned  Judges  in  Alison's  case. 
(1)  4  K.  &  J.  305.        (2)  Law  Eep.  16  Eq.  417, 420.       (8)  6  B.  &  R  327. 


TOL,  IX.]  CHANGEB7  APPEALS.  21 


[jaid  U  J  J. 
1878 


I  forbear  to  do  80,  because  I  am,  for  my  own  part,  unable  to  see  in       L.  c. 
what  respect  the  necessary  and  substantial  conditions  of  sects.  12, 
50,  and  51  of  the  Act  of  1862  were  really  departed  from  by  the 
resolutions  of  August  and  September,  1864.  '  ^^ase""'^ 

There  can  be  no  doubt  that  these  resolutions  were  passed  unani-  _  — 

HirpjSLSY's 

mously  at  two  extraordinary  general  meetings  in  the  manner  Cabe.  , 
required  by  sects.  50  and  51  of  the  Act,  and  that  they  were  duly 
registered.  The  objection  depends  wholly  upon  the  language  of 
sect.  12,  which  enabled  this  company  *'  so  far  to  modify  the  condi- 
tions contained  in  its  memorandum  of  association,  if  authorized  to 
do  so  by  its  regulations  as  originally  framed  or  as  altered  by  special 
resolution  in  manner  hereiuafter  mentioned,"  (referring  to  sects.  50 
and  51),  '*as  to  increase  its  capital  by  the  issue  of  new  shares 
of  such  amount  as  it  thinks  expedient^"  The  statute  does  not 
prescribe  any  particular  form  in  which  this  is  to  be  done ;  it  does 
not  say  that  express  mention  must  necessarily  be  made  either  of 
the  memorandum  of  association,  or  (when  a  resolution  altering  in 
effect  the  articles  of  association  is  passed)  of  the  articles  of  asso- 
ciation ;  and  I  apprehend  it  is  consistent  with  sound  general  prin- 
ciplesy  as  well  as  with  the  express  proyisions  of  sects.  50  to  53,  to 
hold  that  the  powers  given  by  sect.  12  may  be  well  exercised, 
whenever  the  things  authorized  were  in  substance  done  by  those 
who  were  made  by  the  statute  competent  to  do  them.         • 

Nor  is  there  anything  in  the  judgment  of  the  Lord  Chief  Baron 
from  which  I  can,  with  any  certainty,  infer  that  His  Lordship 
thought  that  the  resolution  of  August  and  September,  1864, 
would  have  been  bad  in  form  if  it  was  not  bad  in  substance.  ^  If 
the  effect  of  that  resolution  was  necessarily  to  alter  the  regula- 
tions of  the  company — that  id,  the  articles  of  association  as  origi- 
nally framed — by  authorizing  an  iucrease  of  the  capital  by  the 
issue  of  new  shares  which  those  articles  did  not  authorize,  then  I 
think  it  was  sufficient  to  enable  the  company  to  modify,  by  an 
actual  issue  of  new  shares,  pursuant  to  that  authority,  the  condi- 
tions as  to  the  amount  of  the  capital  of  the  company  contained 
in  the  memorandum  of  association.  And  it  appears  to  me  that 
such  was  the  necessary  effect  of  this  resolution,  although  neither 
the  memorandum  of  association  nor  the  articles  of  association 
were  in  so  many  words  mentioned  therein. 
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L.  c.  An  the  sbarelioklers  of  the  company  miut  have  impnted  to 

them  knowledge  of  the  Act  of  Parliament,  and  also  of  their  own 
memorandum  and  articles  of  asBociationy  and  of  the  fact  timt  the 


^*^S!S^''  articles  did  not  (as  they  stood  before  this  resolution  was  passed) 
„  — -       anthorize  the  proposed  increase  of  capital ;  and  from  the  notices 

XltPFlSLXz  B 

Cabb.       which  convened  the  two  extraordinary  jneetings  it  mnst-  have 
"~^       been  clearly  nnderstood,  that,  without  the  sanction  of  those  meet^ 
ingSi  the  proposed  increase  of  capital  could  not  be  made.    I 
entertain  no  doubt  (nor  does  it  seem  to  be  that  doubt  was  enter- 
tained on  this  point  by  any  of  the  Judges  in  the  Exchequer 
Chamber)  that  it  was  competent  for  two  meetings  to  authoriEe  an 
increase  of  capital,  conditionally  as  much  as  absolutely,  for  a 
special  purpose  as  much  as  for  general  purposes,  and  thereby  to 
carry  into  effect  an  agre^nent  the  terms  of  which  had  previocialy 
been  arranged,  as  much  as  to  provide  eontingently  tar  an  agree- 
ment of  any  particular  kind,  if  made  at  a  future  time.     If  I 
rightly  understand  the  view  of  the  Lord  Ohief  Baron,  it  seems  to 
haye  been,  that  the  resolution  was  bad,  as  attempting  to  combine, 
unojlatut  two  operations,  viz.,  the  authorization  of  the  increase  of 
capital  by  giving  power  to  issue  new  shares,  and  the  actual  increase 
of  such  capital  by  the  creation  of  such  new  shares — which  by 
sect.  12  of  the  statute  are  contemplated  as  distinct,  and  the  first  of 
which  under  that  section  was  a  condition  precedent  to  the  second. 
But  if  this  is  the  true  interpretation  of  the  judgment,  I  am  obliged 
to  say,  with  very  sincere  deference,  that  this  view  appears  to  me 
haerere  in  earHce  and  to  lose  sight  of  the  substance.     Accord- 
ing to  the  terms  of  the  Act  of  1862  and  the  constitution  of  this 
company,  it  was  not  necessary  that  the  second  of  these  two  opera- 
tions should  be  performed  by  special  or  indeed  by  any  resolution 
of  shareholders  at  extraordinary  general  meetings.  The  authority 
^to  make  the  issue  was  indeed  required  to  be  given  by  a  special 
resolution ;  but  the  power  of  issue  when  that  authority  was  once 
given  was  capable  of  being  exercised  by  the  board  of  directora. 
The  authority  in  this  case  being  only  for  a  special  purpose,  the 
capital  was  not  really  increased  till  the  shares  were  issued  and 
accepted  pursuant  to  that  authority.     The  words,  therefore,  of 
the  resolution,  "  that  the  capital  of  the  company  be  increased  by 
the  creation  of  20,000  new  shares,"  seem  to  me  to  be  in  trath 
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♦nothing  moxe  nor  leas  than  an  antliority  for  sQch  increase  by  the       L.  o. 
boflid  of  directors,  who  proceeded  on  the  faith  of  ibfA  resolution    ^ 
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aetaally  to  issue  the  shares.  Whatever  wonld  hare  been  saffioient       w-yw 
authority,  if  contained  in  the  articles  as  originally  framed,  must  ^^^f^ 
.also,  I  think,  be  sufficient,  if  espressed  in  similar  terms  in  any       — 
-resolution  by  which  the  artides  might,  in  effect,  be  alteieiL  Cabs. 

I  pot  the  question  to  counsel  during  the  course  of  the  argu-  "^"^ 
ment,  whether  there  would  have  been  any  doubt  of  the  sufficiency 
of  the  authority,  if  the  articles^  as  originally  framed,  had  contained 
•(in  addition  to  what  now  appeara  in  them)  some  such  words  as  the 
following:  ^' In  the  erent  of  the  directors  succeeding  in  making  an 
agreement  for  the  porchase  of  the  business  and  property  of  the 
Imperial  BanJc,  after  shares  to  ihe  full  amount  of  £2,000,000  have 
been  issued,  on  the  terms  of  paying  for  such  business  and  property 
in  shares  of  this  company  at  £6  premiumi  to  he  issued  to  such 
shareholders  in  the  Imperial  Bank  as  may  be  willing  to  accept  the 
same,  the  capital  of  this  company  shall  be  increased  beyond 
£2,000,000,  by  the  creation  of  such  numjber  of  new  shares^  not 
exceeding  20,000  of  £100  each,  as  may  be  necessary  for  the  per- 
Ibrmance  of  such  agreement;  such  shares  to  be  issued  to  the 
persons  and  upon  the  terms  stated  in  such  agreemeiKt."  I  cannot 
^disocnrer  any  ground  for  doubting,  that  such  a  provisbn  in  the 
•original  articles  would  haye  been  sufficient  anihority,  under  the 
12th  section  of  the  Act^for  the  issue  of  new  shares  for  the  purposes 
of  the  supposed  agreement,  wheneyer  made ;  and,  if  so,  it  seems 
to  me  that  the  equivalent  words  of  the  special  resolution  in  the 
present  case,  though  applicable  to  the  fulfilment  of  an  agreement 
already  provinonally  made,  and  not  of  a  future  and  contingent 
agreement,  are  equally  sufficient. 

The  case  of  In  re  West  India  and  Paeifio  Steamehip  Company 
(which  I  think  was  correctly  decided)  was  substantially  different. 
There  the  question  was,  whether  the  Court  of  Ohoncery  could  con- 
firm a  resolution  (which  to  be  effective  must  have  been  passed 
-under  the  powers  of  the  Companies  Aet^  1867)  for  the  reduction  of 
the  capital  of  a  company.  Such  a  reduction,  under  sect.  9  of  the 
Act  of  1867,  could  only  be  effected  by  special  resolution,  (t.  e.  by  a 
jresolution  adopted  and  confirmed  at  two  extraordinary  general 
meetings),  which  was  not  to  come  into  operation  until  an  order  of 
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L.  G.       the  Court  confinnmg  it  (after  proof  of  certain  notices  to  and  con- 
^  '    sents  of  creditors)  should  have  been  registered  by  the  Begistiar  of 

Joint  Stock  Companies.    And  no  such  resolution  could  be  passed 


Gampbill's  jxnLeaa  (in  language  so  &r  similar  to  that  of  the  12th  section  of  the 

Companies  Act  of  1862)  it  was  authorized  ^by  the  regulations  of 

.  Gasi.  the  company  as  originally  framed,  or  as  altered  by  special  resolu- 
tion."  In  the  case  cited,  the  regulations  of  the  company  as  origi- 
nally framed  did  not  authorize  any  reduction  of  the  capital;  and 
no  resolution  had  been  passed  [to  the  effect  of  altering  them, 
other  than  that  for  the  actual  reduction  of  the  capital,  to  which 
the  assent  of  the  Court  was  then  asked.  But  this  resolution,  until 
some  order  of  the  Court  confirming  it  should  be  registered,  was 
whoUy  inoperatiTe  under  the  statute ;  and,  being  inoperatiye,  ii 
could  not  itself  authori^  what  it  purported  to  do,  or  supply  the 
want  of  that  alteration  of  the  articles,  which  was  a  condition  pre* 
cedent  under  the  statute,  independent  of  any  order  of  the  Court. 

Upon  the  whole  case  I  am  of  opinion  that  these  appeals  must 
prerail)  and  that  the  Vice-Chancellor's  orders  must  be  discharged. 

Sib  W.  M.  James,  L  J. : — 

I  desire  only  to  add  that  we  are  of  opinion  that  it  is  in  the 
highest  degree  important  for  the  safety  of  that  large  portion  of 
mankind  which  has  dealings  in  shares,  and  for  the  true  interests  of 
all  shareholders,  that  the  principle  of  the  decision  in  Boyal  British 
Bank  y.  Turquand  (1)  should  be  adhered  to  and  acted  upon. 

Sib  6.  Hellish,  L.  J. : — 
I  entirely  concur  in  the  judgment  of  the  Lord  Chancellor. 


ALISON'S  GASE. 

LoBD  Selbobhe,  L.C. : — 

I  haye  now  to  deliyer  judgment  in  Miaoris  Case*  The  &ctB 
of  that  case  haye  been  sufficiently  stated  in  the  preceding  judg- 
ment. 

The  appeal  is  from  an  order  of  Lord  Justice  James,  sitting  for 
he  late  Vice-chancellor  Sir  John  Wickms^  by  which  he  directed 

(I)  6  £.  dp  B.  827. 
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the  sums  which  Aliaan  had  paid  to  the  Bank  of  Hindusttm  when       L.  q. 
he  took  his  shares  to  be  repaid  with  interest  oat  of  the  funds  of 
that  bank.    Alison  had  paid  part^  but  not  the  whole,  of  the  pre- 


aad  L.  J.  M. 
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miuin  payable  according  to  the  terms  on  which  the  shares  were  Axtbom's 
issued ;  he  had  never  paid  any  calls ;  and  in  March,  1866,  his  shares  — 
had  been  declared  forfeited  for  non-payment  of  calls ;  so  that  his 
connection  with  the  JBani  of  Hindustan  (if  a  shareholder)  was 
finally  dissolred  nine  months  before  the  order  to  wind  up  that 
bank,  under  which  he  never  was  settled  on  the  list  as  a  contribu- 
tory. The  action  at  law  was  brought  against  him  in  the  name 
of  the  company  by  the  liquidators,  to  recover  the  unpaid  pre- 
mium and  calls,  and  the  judgment  in  that  action  was  in  MisofCs 
favour,  upon  the  ground  that  he  never  was  a  shareholder.  The 
Lord  Justice,  sitting  for  the  yice-Ghancellor,  was  of  opinion  that 
this  judgment  was  binding  as  between  Alison  and  the  company, 
and  that  it  was  conclusive  in  his  favour  upon  the  question  raised 
by  him  in  the  winding-up,  whether  the  consideration  for  the  pay- 
ments made  by  him  to  the  company  had  not  wholly  failed,  and 
whether  he  was  not  therefore  entitled  to  receive  back  those  pay- 
ments. In  that  opinion  we  agree.  We  cannot  relieve  the  liqui- 
dators against  the  estoppel  created  by  that  judgment,  on  the 
ground  that,  if  evidence  had  been  given  in  the  action  which  was 
not  giveo,  or  if  the  special  ease  had  been  stated  otherwise  than  it 
was  stated,  the  result  might  have  been  different.  A  company  in 
liquidation,  like  any  other  litigant,  must  be  bound  by  the  manner 
in  which  it  conducts  its  own  case.  The  liquidators'  appeal,  there- 
fore, will  be  dismissed  with  costs. 

Sib  G.  Mellish,  L.  J. : — 

I  am  of  the  same  opinion.  It  is  clear,  I  apprehend,  that  the  judg- 
ment of  the  Courts  of  Common  Law  is  not  only  conclusive  with 
reference  to  the  actual  matter  decided,  but  that  it  is  also  conclusive 
with  reference  to  the  grounds  of  the  decision,  provided  that  from 
the  judgment  itself  the  actual  grounds  of  the  decision  can  be  clearly 
discovered.  For  instance,  if  in  this  case  there  had  l>een  an  actual 
verdict  declaring  that  Alison  never  was  a  shareholder,  that  would 
have  been  conclusive  as  between  the  parties  in  all  future  actions 
and  suits,  as  establishing  that  he  never  was  a  shareholder.    The 
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L.  0.       only  real  difficulty  in  this  case  arises  from  tbe  jadgment  not  in 
form  stating  on  which  pilea  the  Befisndant  should  sncceed,  but  only 


deciding  that  the  company  imre  not  entitled  to  reooyer  any  portion 
^^^^  of  the  sums  they  sought  to  recover  in  the  action.  And  if  the 
-^  special  case  had  left  it  open  to  the  Oonit  to  decide  in  fiBLVonr  of 
the  Defendant,  npon  several  grounds  I  doubt  whether  technically 
we  could  have  looked  at  what  was  said  by  the  Judges  for  the 
purpose  of  discovering  what  were  the  real  grounds  of  their  decision. 
But  upon  reading  the  special  case,  it  appeais  to  me  clear  that  the 
special  case  raised  only  one  single  question  for  the  opinion  of  the 
Court,  namely,  the  question  whether  Alison  ever  became  a  share- 
holder in  the  Bank  of  Eindudan,  and  that  therefore  tiie  judgment 
that  the  company  were  not  entitled  to  reoover  all,  or  any  of  the 
sums  which  they  sou^t  to  reoover  in  the  action,  is  necessarily  a 
decision  also  that  AUoon  never  had  become  a  shareholder.  Therefore, 
upon  that  ground,  there  is  conclusive  evidence  in  this  ease  that  he 
never  became  a  shareholder  in  the  bank.  If  he  never  became  a 
shareholder,  it  appears  to  me  that  he  is  clearly  entitled  to  recover 
back  the  sums  which  he  paid  for  the  purpose  of  becoming  a  share- 
holder, upon  the  ground  that  they  were  moneys  paid  upon  a 
consideration  which  has  wholly  failed. 

Solicitors  for  the  Liquidators :  Messrs.  Ashurd,  Morris,  46  Co. 

Solicitors  for  the  Executors  of  Mr.  Sassoon :  Messrs.  Thomas  d 
HoUams^ 

Solicitors  for  the  Bespondents :  Messrs.  Qregoryy  Bowdiffes,  d 
Bowie  ;  Messrs.  Flux  dt  Co. ;  Mr.  Pulbrook 
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Ex  parU  COTK    In  re  DEVEZK  i,  o. 

and  li.  J.  ]£. 
Bartkrupiey — BiU  <f  Eoxhange — Indorsement — BUI  sent  hy  Po8t-^Property  in 

Letter — Btdes  of  French  Post  Offioe — Becotfery  ^  Letter  hy  Sender^^BevO' 

oaiion  of  Ddivery-^JfiMtcdte.  Nov,  7. 

The  rules  of  the  French  Post  OfiSoe  permit  a  person  who  has  posted  a 
letter  to  recover  it  at  any  time  before  it  is  despatched  from  l^e  oflfice  where 
it  is  posted  on  complying  with  certain  forms.  Therefore,  where  a  letter 
containing  bills  of  exchange,  indorsed  to  the  person  to  whom  the  letter  was 
addressed,  was  posted  in  a  French  post  offioe : — 

Hdd,  that  the  property  in  the  bills  did  not  pass  to  the  indorsee  till  the 
letter  had  left  the  office  where  it  was  posted. 

(?.,  a  banker  at  Xyortf ,  having  received  from  2>.  a  bill  drawn  on  a  £im 
in  MHan^  posted  a  letter  addressed  to  />•  in  England,  inclosing  five  bills  of 
exchange  indorsed  to  him.  Before  the  mail  left  Lyons,  C,  received  a  telegram 
from  D,*s  agent  at  Milan,  stating  that  the  drawee  of  the  bill  refused  to 
accept  it,  and  telling  him  not  to  send  any  remittance  to  D.  C.  accordingly 
applied  to  the  post  office  for  a  rietam  of  the  letter  containing  the  five  bills ; 
but  through  a  mistake  of  his  clerk  the  letter  was  not  returned  to  him,  but 
was  despatched  to  England  and  delivered  to  />.,  who  soon  afterwards  filed  a 
petition  for  liquidation : — 

Bdd^  that  as  CL  had  shewn  an  intention  of  recalling  the  letter  before  it 
left  Lyons,  which  had  only  been  frustrated  by  a  mistake  of  his  clerk,  the 
property  in  the  bills  did  not  pass  to  the  indorsee,  and  that  they  must  be 
^ven  up  to  C  ; 

Held,  also,  by  MeUish,  L.J.,  that  even  if  the  property  in  the  bills  had 
passed  where  the  letter  was  posted,  the  delivery  of  the  bills  was  revoked  by 
both  parties,  and  that  the  fact  of  their  not  actually, getting  back  into  the 
manual  possession  of  the  indorser  through  a  mistake  of  the  clerk  made  no 
difference. 

XHTS  ^as  an  appeal  from  a  deoision  of  Mr.  Begistrar  Murray, 
attiing  aa  Chief  Judge  in  Bankruptcy. 

Mr.  J.  X.  Deve$se  carried  cm  business  as  a  general  mexdumt  under 
tlie  firm  of  Beitz  dt  Devest,  having  two  houses  of  business,  one  in 
London  and  the  other  at  Lyons,  the  latter  being  managed  by  his 
ftther. 

Mr;  MureuB  Cote  was  a  banker  at  Lyons,  who  had  business  trans- 
actions with  Devese.  Deveze  was  in  the  habit  of  remitting  to  Cote 
from  England  bills  of  exchange  drawn  upon  firms  carrying  on 
business  in  France  or  Italy,  and  Oote  in  exchange  for  them  re- 
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L.  C.       mitted  to  Deveze  drafts  on  firms  carrying  on  business  in  England. 

an     .  .  M.  rjijjggQ  drafts  did  not  accurately  represent  the  amount  of  the  bills 

,^       sent  to  Chief  after  deducting  discount  and  commission,  because 

-^^^     he  usually  retained  a  small  balance  in  his  hands  on  the  account 

In  re       between  them. 
Detm.         q^  tijg  iiti^  of  January,  1873,  Dewze  wrote  a  letter  to  Cote 

inclosing  a  bill  of  that  date  payable  at  three  months,  drawn  by 
himself  upon  Messrs.  Montaffue,  of  MUan,  for  26,732  lire.  This 
bill  had  not  been  accepted  by  M.esaTs.  Montague,  but  one  part  of  it 
had  been  sent  to  them  at  MUan  for  that  purpose. 

On  the  14th  of  January  Cote  sent  a  letter  to  Deveze,  inclosing 
bills  on  London  houses,  which  he  had  purchased  at  Lyons,  amounting 
altogether  to  £592.  After  the  letter  was  posted,  but  before  the 
departure  of  the  mail.  Cote  received  a  note  from  Deveze*8  house  at 
Lyons  to  the  following  effect : — 

''  Our  house  in  London  announces  by  telegraph  as  follows : — 
*  Montague  refuses  to  accept  bills.  Tell  Cote  to  hold  bills  of 
Montague,  and  remit  nothing.'  " 

On  the  receipt  of  this  note  Cote  sent  his  clerk  to  the  post  office 
to  endeayour  to  recover  the  letter  which  he  had  posted  to  Devese. 
It  appeared  from  a  letter  written  by  the  director  of  the  post  office 
to  Cote  that,  according  to  the  regulations  of  the  French  post  office, 
the  writer  of  a  letter  is  allowed  to  recover  it  fix)m  the  Post  Office  after 
it  has  been  posted,  but  before  the  hour  for  the  despatch  of  the 
mail,  upon  producing  a  fac-simile  of  the  letter  and  signing  a  formal 
requisition  for  the  return  of  the  letter. 

Cote^s  clerk  produced  a  fac-simile  of  the  letter  to  the  clerk  of  the 
post  office,  and  understood  him  to  say  that  the  letter  would  be 
returned  to  him  the  next  morning.  The  letter  was  separated  from 
the  other  letters,  and  laid  in  the  window  of  the  post  office ;  but  as 
Cote's  derk  did  not  again  attend  to  claim  it,  and  no  formal  requi- 
sition was  signed,  the  letter  was  sent  off  in  the  ordinary  course  on 
the  evening  of  the  14th  of  January,  and  reached  Deveze  in  London 
on  the  16th.  Cote  did  not  telegraph  or  write  to  Deveze  to  reclaim 
the  letter  as  having  been  sent  under  a  mistake,  thinking,  as  he 
alleged,  that  it  would  be  useless  to  do  so. 

On  the  14th  of  January  Deveze  stopped  payment,  and  issued 


Deyezi. 
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circulars  informing  his  creditors  of  the  fact ;  and  on  tlie  17th       h.  c. 
Deueze  filed  a  petition  for  liqnidationy  under  which  a  trastee  was  ^  '    ' 

appointed.    Deveze  did  not  open  the  envelope  containing  Coie's        ^.^ 
letter  of  the  14th  and  the  bills  for  £592,  but  handed  it  unopened     ^^J^ 
to  the  trustee.    Under  these  circumstances  the  Begistrar  refused        ja  r« 
to  order  the  trustee  to  deliver  up  the  bills  to  Chte,  and  from  this 
decision  Ooie  appealed* 

Much  of  the  argument  on  behalf  of  the  Appellant  related  io 
the  question  whether  the  bills  remitted  by  Cote  to  Deveze  were 
specially  appropriated,  as  being  in  consideration  of,  and  in  exchange 
for,  the  bill  for  26,732  lire,  which  had  been  dishonoured  by  Messrs. 
Montague;  but  in  the  view  taken  by  the  Court  it  became  un- 
necessary to  decide  the  question,  though^  the  Lord  Chancellor  was 
of  opinion  that  there  was  no  such  appropriation. 

Mr.  De  Oex^  Q*C.|  and  Mr.  Window,  for  the  Appellant : — 

Lidependently  of  the  question  whether  the  bills  for  £592  had 
special  reference  to  the  bill  drawn  on  Montague,  and  ought  there- 
fore to  be  returned  to  him  when  that  bill  was  dishonoured,  which 
we  contend  to  be  the  case,  we  say  that  Cote  never  parted  with  the 
possession  of  the  bills  for  £592,  and  that  they  never  came  into  the 
legal  possession  of  Deveze  or  his  trustee.  Whatever  may  be  the 
law  in  England,  it  is  clear  from  the  evidence  that  in  France  a 
letter,  although  it  has  been  posted,  remains  the  property  of  the 
sender  until  the  mail  leaves  the  office  where  it  is  posted,  and  that 
the  sender  may  recover  it  on  complying  with  certain  formalities. 
Therefore  until  the  mail  leaves  the  office  the  post  office  authorities 
hold  the  letter  as  the  agents  of  the  sender.  In  the  present  case 
the  letter  containing  the  English  bills  was  reclaimed  by  Cote,  and 
was  separated  from  the  other  letters  in  order  to  be  returned  to 
him,  and  that  it  would  have  been  so  returned  if  it  had  not  been  for 
an  accidental  mistake — whether  of  Coi^s  clerk  or  of  the  post  office 
derk  makes  no  difiference.  A  bill  of  exchange  does  not  pass  by 
mere  indorsement ;  there  must  be  delivery  to  and  acceptance  by 
the  indorsee.  Here  there  was  no  delivery,  for  the  bills  were  sent 
by  mistake,  and  no  acceptance,  for  Deveze  had  telegraphed  to  stop 
all  remittances.  If  this  had  been  a  case  of  attempted  stoppage  of 
goods  in  transitu  the  stoppage  would  have  been  held  effectual: 
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w^v^       hi  tranaUu  as  well  as  goods :  Smiffi  y.  Bowles  (6)w 

EitparU 

Mr.  Daveg,  and  Mr.  J?Vi>2tiy  Knight,  for  the  trustee : — 
Dbtkb.  rpj^  jg  ^^^  ^  ^22^^  ^£  stoppage  in  traneiiu.  Cote  was  not  the 
vendor  of  goods.  He  was  remitting  a  snm  of  money,  being  at  the 
time,  to  some  extent  at  least,  indebted  to  Deeeee.  In  SmUh  t. 
B&wke  the  money  sent  was  in  foreign  coin,  which  in  the  eye 
of  the  Engb'sh  law  is  only  bullion.  The  case  concluaiYely  shews 
that  stoppage  in  traneiiu  does  not  apply  to  payment  of  money. 
The  only  question  really  is  Aether  Cote  recovered  the  property  in 
the  biUs  by  claiming  them  at  the  post  office.  In  England  there 
can  be  no  question  that  the  post  office  holds  evezy  letter  that  is 
posted  as  the  agent  of  the  person  to  whom  it  is  addressed;  and  the 
evidence  does  not  bear  out  the  assertion  that  it  is  otherwise  in 
Franee.  The  true  effect  of  the  French  regulation  is^  that  where 
a  letter  is  posted  the  person  to  whom  it  is  addressed  becomes 
entitled  to  it,  subject  to  a  power  in  the  sender  to  recover  posses- 
ion of  it  on  his  complying  with  certain  formalities.  Cote  did  not 
comply  with  these  formalities  and  therefore  the  right  to  the  letter 
remained  in  Deveze. 

LOBD  SlSLBOBNE^  L.GL : — 

In  this  case  I  assume  that  if  there  had  been  no  telegram  from 
Deveze,  and  nothing  had  been  done  by  Cote  to  reclaim  the  letter 
at  the  post  office,  the  property  in  the  five  English  bills  would 
have  passed  to  Deveze  on  the  posting  of  the  letter  to  him.  But 
all  the  circumstances  tend  to  shew  that  it  was  consistent  with 
honesty  and  good  faith  that  the  letter  should  be  reclaimed  if  that 
were  possible,  because  although  the  evidence  has  convinced  me 
that  the  remittance  was  made  on  a  general  account,  and  was  not 
specifically  appropriated  by  the  bill  sent  by  Deveze,  yet  there  can 
be  little  doubt  that  the  remittance  would  not  have  been  made 
by  Cote  unless  on  the  expectation  that  the  MUan  bill  would  be 

(1)  2  Moo.  &  Bob.  489.  (4)  3  R  &  P.  119. 

(2)  1  E.  &  K  172.  (5)  7  Tatint.  169. 

(3)  6  T.  R.  211.  (8)  2  E^.  OT8. 
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honoured.  The  English  firm  sent  in  good  £uth  to  stop  the  re^  L.  a 
mktaace,  altiiongh  there  waa  no  qncifie  appropriation.  They  ^ 
not  only  anthorized  Cote^  but  ordered  him  to  remit  nothing ;  but 
when  the  tel^ram  arriyed  he  had  actually  pot  a  letter  into 
the  post  offiee  containing  forther  remittances,  which,  if  not 
actoally  sent,  he  was  expressly  toM  not  to  send.  According  to  the 
regulations  of  the  French  Post  Office  th«  sender  of  a  letter  has  a 
locui  jmntmMts,  and  has  the  power  of  reclaiming  it  after  it  is 
posted.  (Ma  did  reclaim  his  letter;  he  sent  a  clerk  to  reclaim 
the  letter,  and  produced  a  fiio*Bimile  of  it ;  and  the  letter  was 
taken  out  by  the  cleik  at  the  post  office  and  set  aside  for  him 
It  is  clear  that  this  was  done  lond  fide  and  in  pursuance  of  the 
authority  fiNmi  Devass,  and  the  letter  was  not  reooYered  only 
because  0M%  clerk  did  not  rightly  understand  what  the  post 
office  derk  had  said  to  him.  He  did  not  understand  that  the 
re-deHrery  tohim  was  conditional  on  anything  more  to  be  done  by 
him.  He  understood  that  the  letter  was  to  be  giren  up  to  him 
nesX  morning.  It  is  clear  from  the  letter  of  the  director  of  the 
post  office  that  the  clerk  misunderstood  what  was  said  to  him, 
and  did  not  understand  that  the  letter  could  not  be  given  up  to 
him  without  a  written  requisition.  Taking  the  eyidenoe  as  a 
whole,  there  was  a  power  of  reclamation,  there  was  a  hcniA  fide 
intention  to  exercise  that  power,  and  if  there  was  an  omission  of 
what  was  necessary  to  be  done,  it  was  not  only  unintentional,  but 
it  arose  from  a  misunderstanding  iA  the  manner  in  which  the  post 
office  clerk  expressed  himself. 

I  think  that  the  intention  of  the  parties,  and  the  acts  done  by 
them,  are  more  important  than  the  omission  of  the*  precise  form 
in  which  their  intention  ought  to  hare  been  expressed;  and  the 
result  is,  that  the  property  in  the  bills  did  not  pass  to  Devexe* 
The  appeal  must,  therefore,  be  allowed. 

Sib  6.  Meluct,  L.J. : — 

I  am  of  the  same  opinion.  The  first  question  is  whether  the  bills 
were  ever  really  indorsed  and  delivered  to  Deveze  ;  and,  secondly, 
if  so,  whether  they  were  ever  legally  returned.  In  order  to  make 
the  property  in  the  bills  pass  it  is  not  sufficient  to  indorse  them ; 
they  must  be  deliyered  to  the  indorsee  or  to  the  agent  of  the 
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them. 

^^^^  The  question  therefore  ariseef,  of  which  party  the  post  office  is 
jn  re  the  agent.  In  this  country,  where  the  sender  of  a  letter  cannot 
get  it  returned  after  it  has  been  posted,  if  the  indorsee  of  a  bill 
authorizes  the  indorser  to  send  the  bill  through  the  post  office, 
the  bill  as  soon  as  it  is  posted  becomes  the  property  of  the  indorsee. 
But  according  to  the  regulations  of  the  French  Post  Office  a 
person  who  posts  a  letter  may  get  it  back  on  complying  with 
certain  forms  at  any  time  before  the  letter  has  left  the  town  where 
it  is  posted.  I  am  inclined  to  think  thafthe  effect  of  that  rule  is 
that  the  post  office  is  the  agent  of  the  sender  of  the  letter  until  it 
leaves  the  town,  and  that  the  indorsement  of  the  bills  contained 
in  it  is  not  complete  till  the  letter  is  despatched  from  the  town. 

Then,  did  Cote  entertain  the  intention  of  recalling  the  letter  before 
it  was  despatched  ?  There  is  abundant  evidence  that  he  did.  In 
the  first  place  there  was  a  telegram  instructing  him  not  to  send 
any  remittance ;  therefore  what  Cote  did  he  did  with  the  consent 
and  by  the  direction  of  Deveze.  It  would,  in  my  opinion,  be  wrong 
to  hold  that  the  mistake  of  the  clerk  had  the  effect  of  making  the 
property  in  the  bills  pass  contrary  to  the  intention  of  both  the 
indorser  and  indorsee. 

But  even  supposing  the  property  in  the  bills  did  pass  when  the 
letter  was  posted,  as  it  would  have  done  in  the  English  Post  Office, 
still  there  is  dear  evidence  that  both  parties  assented  to  the  revo- 
cation of  the  delivery  of  the  bills,  and  the  fact  that  by  mistake  the 
bills  did  not  actually  get  back  into  the  manual  possession  of  the 
indorser  was  not  sufficient  to  prevent  the  revocation  fron^i  taking 
effect. 

Solicitors  for  the  Appellant :  Messrs.  AhrahamB  &  Boffey. 
Solicitor  for  the  Respondent :  Mr.  W.  A.  Crump.  ; 
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The  C  Baitwoy  Company  owed  money  to  P.,  who  was  their  engineer  and  ^"^ 
agenty  for  preliminary  expenses.  In  the  year  1866,  before  the  railway  had 
been  commenced,  the  C.  Company  sold  their  undertaking  to  three  other  rail- 
way companies,  and  an  agreement  was  executed  between  them  by  which 
the  three  companies  agreed  with  the'  C,  Company^  among  other  things,  that 
the  contract  for  the  construction  of  the  railway  should  be  given  to  P.  or  his 
nominee. 

P.  was  no  party  to  this  deed,  but  was  employed  as  the  agent  of  the  C, 
Company  in  preparing  it  In  1867  P.  executed  an  inspectorship  deed,  by 
which  he  covenanted  that  he  would  get  in  and  realize  all  his  estate  and  effects, 
under  the  direction  of  the  inspectors,  for  the  benefit  of  his  creditors,  to  be 
administered  as  in  bankruptcy,  and  also  that  he  would,  whenever  called  upon 
to  do  so,  assign  to  the  inspectors  all  his  estate  and  effects  remaining  undi- 
vided. And  it  was  provided  that  as  soon  as  all  the  said  estate  should  be  fully 
administered  or  assigned  to 'the  inspectors,  the  deed  should  o|)erate  as  a  full 
discharge  to  the  debtor. 

In  1871  P.  nominated  a  firm  of  contractors  for  the  construction  of  the 
milway,  and  received  from  them  a  sum  of  £3500  for  so  doing.  The  in- 
spectors claimed  this  sum  as  part  of  his  estate : — 

HM^  first,  that  as  P.  was  not  a  party  to  the  contract  between  the  C,  Com- 
pany and  the  other  three  companies,  and  as  there  was  no  evidence  that  the 
C  Company  had  constituted  itself  a  trustee  for  him,  the  expectation  of  his 
deriving  a  benefit  from  the  contract  was  not  such  an  interest  as  could  bo 
affected  by  the  inspectorship  deed  \ 

Secondly,  that  the  inspectorship  deed  only  affected  property  which  be- 
longed to  the  debtor  at  the  time  of  its  execution,  and  that  the  sum  in  ques- 
tion being  after-acquired  property  the  inspectors  were  not  entitled  to  it 

1  HIS  was  an  appeal  from  a  decision  of  Mr.  Begistrar  EazliU, 
sitting  as  Chief  Judge  in  Bankruptcy. 

Mr.  B.  Pieretff  a  civil  engineer,  was  the  engineer  and  promoter 
of  a  company  called  the  Chester  a/nd  West  Cheshire  Junction  Bail- 
wMf  Company^  which  was  incorporated  by  an  Act  of  Parliament 
passed  in  1865,  and  had  incurred  considerable  expenses  in  rela- 
tion thereto. 

In  March,  1866,  before  the  railways  mentioned  in  their  Act  had 
been  commenced,  the  company  agreed  to  transfer  their  undertak- 
ing to  three  other  companies,  namely,  the  ManeJiester,  Sheffidd, 
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and  Lincolnshire  Bailway  Company^  the  Qreai  Northern  BaUway 
Company,  and  the  Midland  BailuHiy  Company. 

On  the  15th  of  June^  1866,  an  agreement  tinder  seal  was  en- 
tered into  between  the  three  last-mentioned  companies  of  the  first 
party  and  the  Chester  and  West  Cheshire  Jtmction  BaUtoay  Com- 
pany^  thereinafter  called  the  Chester  Company,  of  the  second  part, 
which  recited  that  the  Chester  Company  had  agreed  to  transfer  the 
whole  of  their  undertaking  and  powers  of  raising  capital  authorized 
by  their  Act  of  1865,  to  the  three  other  companies,  and  that  the 
Chester  Company  had  introduced  into  Parliament  a  bill  to  authorize 
such  transfer,  and  also  a  bill  to  authorize  them  to  construct  certain 
extension  railways,  one  of  which  was  described  as  Bailway  No.  1.  It 
was  mutually  agreed,  in  consideration  of  the  said  transfer,  between 
and  by  the  parties  thereto  (inter  alia),  that  the  three  companies 
should,  within  a  month  after  the  passing  of  the  Cheshire  Lines  Act, 
containing  the  provisions  for  transfer  of  the  Chester  Company's 
undertaking,  pay  to  the  Chester  Company,  or  to  Mr.  Benjamin 
Pierey,  their  nominee,  £7500  in  cash,  to  cover  the  costs  and 
expenses  preliminary  and  in  relation  to  the  promotion,  obtaining, 
and  passing  of  the  Chester  Compani/s  Act,  1865,  and  all  other 
expenses  and  liabilities  up  to  the  10th  of  March,  1866 :  and  that 
the  contract  for  the  construction  of  the  railways  so  to  be  trans- 
ferred as  aforesaid,  and  the  said  Bailway  No.  1,  should  be  let  to 
Mr.  Benjamin  Pierey,  or  his  nominee,  upon  terms  to  be  settled  by 
the  engineers  of  the  three  companies,  or  in  case  of  difference,  to 
be  settled  by  arbitration  upon  the  basis  of  payments  in  cash 
monthly  on  the  certificate  of  the  engineers  of  the  three  companies : 

For  the  consideration  aforesaid  the  Chester  Company  agreed, 
concurrently  with  the  payment  of  the  said  sum  of  £7500,  to  pro- 
cure the  transfer  of  or  surrender  to  the  three  companies,  or  their 
nominee,  of  all  shares  which  had  been  created  and  issued  under 
the  Act  of  1865,  in  order  to  the  cancellation  thereof,  and  also  to 
pay  all  preliminary  and  parliamentary  costs  and  expenses  of  and 
relating  to  the  promotion  and  passing  of  the  Chester  Company  s 
Act  of  1865,  and  to  indemnify  the  three  companies  against  the 
same,  and  against  all  liabilities  in  respect  of  the  undertaking  of 
1865,  with  certain  exceptions  therein  mentioned. 

Pierey  was  not  a  party  to  this  deed,  but  he  acted  as  agent  for 
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the  Chetter  Company  in  getting  it  prepared,  and  in  promoting  the       L.  C. 
bills  in  Parliament  for  carrying  it  into  effect. 

The  bill  was  eventnally  passed,  and  the  three  companies  paid       ,^y^ 
the  sum  of  £7500  to  Pierey,  as  the  nominee  of  the  Ohester  Company.     ^£!^ 

On  the  15th  of  March,  1867,  Pieroy  executed  an  inspectorship  jn  ^^ 
deed,  which  was  duly  registered  under  the  192nd  section  of  the  ^™'^' 
Bankruptcy  Aet^  1861.  By  that  deed  it  was  recited  as  follows : — 
*^  Whereas  it  has  been  proposed  to  the  creditors  that  all  the  estate 
and  effects  of  the  debtor,  subject  to  the  proviso  hereinafter  men- 
tioned, whether  separate  or  joint  with  any  other  person  or  persons, 
shall  be  got  in,  realized,  and  administered  under  such  inspection 
as  hereinafter  mentioned,  and  the  creditors  have  assented  to  such 
proposal :  and  whereas  all  the  estate  and  effects  last  aforesaid  is 
and  are  now,  according  as  the  context  may.  require,  included  in 
the  expression  hereinafter  used  of '  the  said  estate.' " 

The  deed  contained  covenants  by  the  debtor  that  he  would  get 
in  his  estate  and  effects  under  the  direction  of  the^inspectors,  and 
would  observe  all  the  stipulations  of  the  deed,  and  conform  to  the 
directions  of  the  inspectors. 

The  deed  also  contained  the  provisions  usual  in  inspectorship 
deeds  for  realizing  the  debtor's  estate  and  dividing  the  proceeds 
among  his  creditors.  The  following  clauses  were  referred  to  as 
bearing  upon  the  question  at  issue : — 

Clause  1.  *^  That  the  sud  estate  shall,  subject  to  the  provisions 
of  these  Acts,  be  administered  in  accordance  with  the  present 
bankrupt  law  in  Enghmd. 

Clause  2.  ''  That  it  shall  be  lawful  for  the  insi^ectors,  in  their  or 
his  discretion,  to  direct  and  authorize  the  debtor  and  his  heirs, 
executors,  and  administrators,  as  occasion  may  require,  under  their 
or  his  direction  and  control,  to  carry  on  or  conduct  for  the  pur- 
pose of  winding  up  and  to  wind  up  the  said^  businesses,  trades, 
and  occupations,  and  the  affidrs  and  transactions  thereof,  and  to 
collect^  get  in,  and  realize  the  said  estate  under  the  provisions  of 
these  presents ;  and  for  the  purposes  aforesaid  to  manage  and  realize 
the  said  estate  and  the  assets  invested  therein  or  otherwise  belong- 
ing thereto,  and  particularly  to  deal  with  all  contracts  entered  into 
by  the  debtor  either  separately  or  jointly  as  aforesaid  in  such  way 
and  manner  as  the  inspectors  shall  think  expedient  or  desirable ; 
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and  for  all  or  any  of  tlie  purposes  of  these  presents  to  require  the 
assistance  of  tlie  debtor  and  his  heirs,  executors,  and  adminis- 
trators in  the  mode  and  to  the  extent  the  inspectors  shall  judge 
proper,  but  not  so  as  to  interfere  with  the  dischai^  by  the  debtor 
of  his  duties  as  an  engineer,  whether  consalting  or  in  chief,  or 
otherwise." 

Clause  21.  "  That  at  any  time  before  the  whole  of  the  said  estate 
shall  have  been  fully  administered,  or  before  diridenda  to  the 
amount  in  the  whole  of  20*.  in  the  pound,  shall  have  been  paid  to 
or  realized  and  provided  for  all  the  said  creditors,  the  said  debtor 
shall,  if  the  said  inspectors  or  inspector  require  the  same,  efEectU' 
ally  convey,  assure,  and  assign  all  his  said  estate  then  remaining 
outstanding  or  not  divided  or  not  theretofore  dealt  with  under  the 
powers  herein  contained,  to  ench  person  or  persons  as  they  or  he 
may  direct,  in  trust  to  be  administered  according  to  the  law  in 
bankruptcy  among  the  said  creditors  respectively ;  and  if  any  ulti- 
mate surplus  shall  remain  after  full  payment  and  satisfaction  of 
their  respective  debts  or  claims,  and  of  all  costs,  charges,  and 
expenses  hereby  authorized  to  be  paid  or  otherwise  provided  for, 
then  as  to  such  ultimate  surplus  in  trust  for  the  said  debtor, 
according  to  his  right  and  interest  therein." 

Clause  23.  "That  if  and  when  the  said  estate  shall  hare  been 
fully  administered  according  to  the  provisions  thereof  to  the  satis- 
faction of  the  inspectors,  they  may  certify  the  fact  in  writing  under 
their  hands,  soch  writing  to  be  indorsed  upon  or  to  refer  to  these 
presepts ;  or  in  case  all  the  then  said  estate  shall  be  conveyed, 
assured,  or  assigutsd  in  pursuance  of  these  presents  and  in  the 
manner  hereinbefore  provided,  sucli  fact  may  be  in  like  manner 
certified ;  and  thereupon  and  thenceforth  these  presents  (but  only 
for  the  purpose  and  to  the  extent  of  this  present  clause,  and  sub- 
ject to  the  proviso  next  hereinafter  contained,  and  without  preju- 
dice to  the  rights  of  the  creditors  respectively  to  or  over  the  pro- 
perty so  thereinbefore  conveyed  or  assured,  or  to  or  over  any 
dividends  or  funds  for  dividends  then  provided,  but  not  actually 
paid  to  the  creditors  respectively)  shall  operate  and  be  s  release 
and  discharge  to  the  debtor,  his  heirs,  executors,  and  administra- 
tors, as  fully  and  effectually,  and  in  like  manner,  as  an  order  of 
discharge  under  an  adjudication  of  bankruptcy  againet  the  debtor. 
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and  may  be  pleaded  and  used  accordingly,  and  as  a  bar  to  and  in       L.  q. 
defence  of  all  actions,  suits,  and  proceedings  against  the  debtor  in 
respect  of  any  of  the  debts,  claims,  and  demands  of  all  or  any  of 
the  said  creditors  respectively  "  *mot* 

On  the  25th  of  March,  1870,  Piercy  and  the  inspectors  executed  a  i^^re 
deed,  whereby  they  assigned  all  the  outstanding  estate  of  Pieren 
which  was  then  ascertained  to  James  Fraser  absolutely,  in  considera- 
tion of  £1750.  The  property  comprised  in  the  deed  was  enumerated 
ill  the  schedule,  and  consisted  of  shares  in  companies  and  unpaid 
debts  and  claims  of  various  kinds.  Among  these  was  included  the 
following  item : — '^  Claim  or  rights  of  debtor  in  respect  of  the 
Chester  a/fid  West  Cheshire  Junction  Railway  Company  against  the 
Cheshire  Lines  Company  or  Companies** 

In  the  year  1871  Pierey  agreed  with  Messrs.  Bose  &  Knight^ 
railway  contractors,  in  consideration  of  the  sum  of  £3500,  to  nomi* 
nate  them  to  the  three  companies  as  contractors  for  the  railways 
which  were  to  be  constructed,  and  to  use  his  best  eflforts  to  obtain 
them  the  appointment  The  nomination  was  approved  by  the 
engineers  of  the  three  companies,  and  the  contract  was  granted  to 
Bose  &  Kniffht.  The  deed  of  contract  was  executed  by  the  com- 
panies on  the  25th  of  October,  1871,  and  recited  the  agreement  of 
the  15th  of  June,  1866,  and  the  nomination  of  Bose  db  Knight  by 
Pierey. 

The  sum  of  £3500  was  accordingly  paid  to  Pierey.  The  in- 
spectors, on  being  acquainted  with  this  payment,  claimed  the  sum 
from  Pierey,  and  applied  to  the  Begistrar  for  an  order  directing  him 
to  pay  it  over  to  them. 

The  Begistrar  made  the  order  asked  for,  and  Pierey  appealed 
from  this  decision,  Fraser  appearing  by  counsel,  and  renouncbg  in 
favour  of  the  inspectors. 

Mr.  Bosimrgh,  Q.C.,  and  Mr.  Loeoek  WM,  for  the  Appel- 
lant : — 

No  property  of  the  debtor  was  bound  by  the  inspectorship  deed 
except  what  would  have  passed  to  his  assignees  if  he  had  been  made 
a  bankmpt  There  is  no  clause  affecting  after-acquired  property. 
The  money  in  question  was  earned  by  him  subsequently  by  his 
own  personal  exertionsi  and  was  not  in  any  sense  due  to  him 
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at  the  date  of  the  deed.  He  was  no  party  to  the  agreement  of 
June,  1866,  between  the  four  companies.  The  agreement  that  he 
should  have  the  contract  or  the  nomination  of  the  contractor  was 
only  between  the  four  companies.  He  could  not  have  sued  upon  it 
either  at  law  or  equity.  No  agreement  is  proved  between  him  and 
the  Chester  Company  which  would  constitute  the  Chester  Company 
trustees  for  him,  and  they  might  have  released  the  other  companies 
from  the  agreement  without  his  consent.  Moreover,  whatever 
daim  Pierey  may  have  had  under  the  agreement  of  1866  was 
assigned  to  Fraser  under  the  deed  of  the  25th  of  March,  1870. 


Mr.  De    Qex,  Q.C.,  Mr.  Beresford,  and  Mr.  Brought  for  the 
inspectors : — 

The  assignment  to  Fraser  does  not  stand  in  our  way,  for  Fraser 
appeared  by  counsel  before  the  Begistrar  and  renounced  all  his 
interest  in  the  money  in  our  favour.  We  contend  that  whatever 
benefit  Pierey  gamed  in  consequence  of  the  agreement  between  the 
Chester  Company  and  the  other  three  companies  was  bound  by  the 
inspectorship  deed.  If  A.  contracts  with  B,  to  confer  a  benefit  on 
C,  and  C,  becomes  bankrupt,  whatever  (7.  gets  under  the  con- 
tract will  pass  to  his  assignees.  There  is  no  authority  to  the 
contrary.  It  does  not  matter  whether  C.  could  have  brought  an 
action  himself  upon  the  contract;  it  is  su£Scient  if  it  was  such  a 
benefit  as  could  be  sold.  In  the  present  case  it  is  probable  that 
Pierey  could  have  sued  in  the  name  of  the  Chester  Company: 
Wdb  Y.  Rhodes  (1).  As  between  him  and  the  Chester  Company 
there  was  sufficient  to  constitute  them  trustees  for  him.  This  is  evi- 
denced by  the  fact  that  part  of  the  consideration  for  the  £7500  was 
his  services  in  promoting  the  company.  Butwhateyer  his  interest 
was,  it  was  capable  of  being  sold,  and  there  was  nothing  illegal'  in 
his  selling  it.  We  also  contend  that  after-acquired  property  was 
bound  by  the  terms  of  the  inspectorship  deed  Such  a  deed  differs 
from  an  assignment.  In  bankruptcy  all  property  acquired  after 
the  commencement  of  the 'bankruptcy  apd  during  its  continuance 
vests  in  the  trustee:  Bankruptcy  Acty  1869,  &  15,  sub-s.  3; 
and  by  analogy  to  that  provision  all  property  coming  to  a  debtor 


(I)  3  Bing.  N.  C.  732. 
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during  the  oontintiaQoe  of  an  inspectorship  must  be  bound  by  the       L.  c. 
deed.    The  inspectorship  is  not  concluded  till  twenty  shillings  in 
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the  pound  have  been  paid,  or  until  the  debtor  has]  executed  an 
assignment  under  the  23rd  clause  of  the  deed.    The  assignment  to      pj^nor!' 
Fraser  was  not  made  under  that  section,  it  was  only  an  assignment       in  n 
of  specific  parts  of  the  outstanding  estate. 

LoBD  Selbobne,  L.C. : — 

We  have  no  doubt  whatever  in  this  case.  The  first  point  argued 
was,  that  at  the  time  of  the  inspectorship  deed,  dated  in  March, 
1867,  Mr.  Pierey,  the  debtor,  was  entitled,  as  part  of  his  estate 
within  the  meaning  of  that  deed,  to  some  right  against  the  three 
railway  companies  which  have  been  mentioned,  which  right  is  in 
effect  represented  at  the  present  time  by  a  sum  of  £3500  obtained 
by  him  by  the  sale  of  the  alleged  right  to  somebody  else  in  July, 
1871.  Now  that  so-called  right  accrues,  if  at  all,  in  this  manner: 
It  appears  that  Mr.  Fiercy  had  been  engineer  and  promoter  of  a 
railway  company  which  never  constructed  any  railway,  and  which 
parted  with  its  status^  and  whatever  it  had  to  part  with,  to  other 
companies  by  an  agreement  which  was  made  in  the  month  of 
June,  1866.  It  appears  also  that  in  the  negotiation  of  that  agree- 
ment Mr.  Piercy,  who  was  a  creditor  to  the  amount  of  £7500  of 
the  original  Cheshire  Company y  acted  as  the  agent  of  that  company, 
and  was,  therefore,  perfectly  cognizant  of 'what  took  place ;  he  also 
acted  as  their  agent  in  promoting  the  bills  in  Parliament^  which 
were  necessary  for  the  purpose  of  effecting  the.agreement  between 
the  companies.  The  agreement  itself,  which  is  under  seal,  is  made 
between  the  companies,  and  is  an  agreement  to  which  Mr.  Piercy 
IS  no  party.  It  consists  entirely  of  certain  mutual  covenants 
between  the  four  companies,  of  which  the  Chester  Company — ^for 
whom  he  had  been  acting  as  engineer  and  as  promoter  and  agent 
— ^was  one.  One  of  the  clauses  in  that  agreement  dealt  with,  as 
between  the  companies,  the  debt  of  £7500  due  to  him  from  his 
own  company  in  this  way:  it  provided  that  the  debt  should 
be  assumed  by  the  purchasing  companies,  and  should  be  paid 
by  them  either  to  the  selling  company  or  to  Mr.  Piercy  as  their 
nominee.    Clearly  that  was  not  an  agreement  with  Piercy  in  any 
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■may  whatever,  direct  or  indirect.  It  was  an  agreement  between 
*  the  companieB  which  would  have  been  satisfied  b^  the  payment  of 
that  money  to  the  selling  company.  If  they  bad  done  so,  Pieny 
would  hare  had  no  claim  whaterer  against  the  purchasing  com- 
panies. With  regard  to  the  matter  now  in  question,  it  stands  thus: 
the  arrangement  was  that,  in  contemplation  of  the  fatnre  making 
of  the  lines,  for  which  the  selling  company  had  been  originally  con- 
stituted, by  the  purchasing  companies,  those  companies  agreed  to 
let  the  contract  to  Mr.  Fiarey  upon  certain  terms.  Mr.  Pierey  is 
no  party  to  the  deed,  and  in  no  manner  or  form  whatever  entered 
into  any  contract  upon  that  occasion  —  he  is  as  free  as  if  no 
such  agreement  had  ever  been  made,  and  it  ia  not  with  him  but 
between  the  companies  inter  te  that  this  arrangement  is  made.  In 
my  opinion  Mr.  Pigret/  is  a  mere  and  entire  stranger  to  that  con- 
tract The  contracting  companies  were  complete  masters  of  it 
from  that  time  until  the  year  1871,  when  something  was  actually 
done  npon  the  footing  of  it  with  their  concurrence,  when  they 
entered  into  the  contract  with  Messrs.  Bote  dt  Knight.  Bat  at 
the  time  when  Mr.  Pierey  executed  ttie  deed  of  inspection  in 
March,  1867,  that  contract  vested  in  him  no  property  at  law  or 
in  equity — no  right  of  suit  or  action  at  law  or  in  equity  in  his 
own  name,  or  in  any  other  person's  name,  or  any  power  which  he 
could  exercise  for  his  own  benefit. 

That  being  so,  the  inspectors  can  have  no  right  to  the  use  of 
money,  unless  the  second  argument  which  has  been  addreeaed  to 
us  prevail,  viz.,  that  this  deed  of  inspection  practically  bound  all 
property  whatever  which  He.  Piercy  might  acquire  until  one  of 
two  events  contemplated  happened — one  of  them  being  the  pay- 
ment of  208.  in  the  pound  to  all  the  crerlitors;  and  the  other 
being  the  granting  of  a  certain  certificate  foonded  upon  the  as- 
signment of  the  then  existing  property.  That  is,  in  my  judgment, 
a  mere  question  of  the  construction  of  the  deed.  Neither  of 
those  events  has  happened.  He  has  not  paid  20s.  in  the  ponnd, 
and  he  has  not  assigned  his  remaining  estate,  and  he  has  not 
received  the  certificate  which  would  be  equivalent  to  a  dischaige. 
If,  therefore,  the  large  construction  suggested,  that  his  future 
property  would  pass,  can  be  maintained,  it  would  appear  that  the 
£3fi00,  lu  fact,  obtained  by  him  in  the  year  1871  by  lelUng  luoh 
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power  of  recommendation  as  he  might  defado  then  possess^  would       L.  G. 
be  bound  by  the  deed,  although  such  power  was  not  an  interest  at 
law  or  in  equity,  or  property  in  any  sense.    But  is  that  the  con-       ^^^ 
struction — the  sound  construction-^of  the  deed,  which,  in  my      p^^'/* 
judgment^  is  not  controlled  as  to  its  construction  by  anything  in       /„  r« 
any  Act  of  Parliament  ?    I  think  not.    The  material  parts  which 
it  seems  to  me  necessary  to  mention  for  the  purposes  of  my  deci- 
sion are  found  in  the  recitals,  and  in  clause  21  of  the  document 
itself. 

[His  Lordship  then  read  the  recital,  as  set  forth  above,  and 
continued : — ^] 

In  my  judgment,  according  to  the  natural  meaning  of  the  words, 
''the  estate  and  effects  of  the  debtor,"  not  mentioning  anything 
not  then  in  existence,  would  extend  only  to  his  then  existing 
''  estate  and  effects,"  unless  words  were  elsewhere  found  in  the 
deed  to  shew  an  intention  to  give  them  a  larger  operation ;  be- 
cause, first  of  all,  the  ''  estate  and  effects  of  the  debtor  "  naturally 
refer  to  that  which  at  the  date  of  the  contract  was  so  described ; 
secondly,  they  are  to  be  got  in,  realized,  and  administered,  and 
the  words  *^  whether  separate  or  joint  with  any  other  person  or 
persons,"  confirm  this  construction. 

We  haye  both  of  us  carefully  looked  through  the  deed,  and  we 
have  found  nothing  whatever  in  the  context  of  any  part  of  it  which 
tends  to  support  the  contention  that  those  words  were  meant  to 
apply  to  after-acquired  property.  Indeed,  it  seems  to  us  that  the 
2nd  and  the  21st  clauses  rather  tend  to  a  contrary  conclusion.  The 
2nd  clause  provides  ''  That  it  shall  be  lawful  for  the  inspectors  in 
their  or  his  discretion  to  direct  and  authorize  the  debtor,  and  his 
heirs,  executors,  and  administrators,  as  occasion  may  require,  under 
their  or  his  discretion  and  control,  to  carr/  on  or  conduct  for  the 
purpose  of  winding  up,  and  to  wind  up  the  said  businesses,  trades, 
and  occupations,  and  the  affairs  and  transactions  thereof,  and  to 
collect,  get  in,  and  realize  the  said  estate,  under  the  provisions  of 
these  presents."  Now,  it  is  to  be  observed  that  the  expression 
''  his  executors  or  administrators "  could  only  apply  to  specific 
property  bound  by  the  deed,  and  not  to  uncertain  future  acquis!* 
tionsi  and  "  the  business,  trades,  and  occupations^  and  the  affairs  and 
transactioni  thereof"  could  only  apply  to  the  existing  businesseii 
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and  could  not  contemplate  his  entering  into  any  new  transactions. 
Then  the  sentence  proceeds  thus :  ''and  for  the  purposes  aforesaid  to 
manage  and  realize  the  said  estate  and  the  assets  inyested  therein 
or  otherwise  belonging  thereto,  and  particularly  to  deal  with  all 
contracts  entered  into  by  the  debtor  either  separately  or  jointly  as 
aforesaid,  in  such  way  and  manner  as  the  inspectors  shall  think  ex- 
pedient," which  prima  facie  relates  to  existing  contracts — contracts 
entered  into  either  separately  or  jointly — and  not  future  contracts. 
And  lastly,  his  engagement  to  do  these  things  under  the  direction 
of  the  inspectors  is  subject  to  this  proviso :  **  but  not  so  as  to  inter- 
fere with  the  dischai^e  by  the  debtor  of  his  duties  as  an  engineer, 
whether  consulting  or  in  chief,  or  otherwise."  It  was  therefore 
contemplated  that  from  and  after  the  date  of  the  deed  there 
would  be  certain  things  which  he  would  be  at  liberty  to  do  on  his 
own  account,  independently  of  and  notwithstanding  his  engage- 
ments under  the  deed.  Then  the  21st  clause  is  this :  *'  That  at 
any  time  before  the  whole  of  the  said  estate  shall  have  been  duly 
administered,"— looking  yery  much  as  if  it  was  a  definite  thing, 
which  would  run  off  in  the  natural  course  of  events — **  or  before 
dividends  to  the  amount  in  the  whole  of  208.  in  the  pound  shall 
have  been  paid  to  or  realized  and  provided  for  all  the  said  cre- 
ditors"— ^shewing  distinctly  that  the  administration  of  the  whole  of 
the  estate  was  contemplated  as  a  thing  which  might  have  happened, 
though  205.  in  the  pound  should  not  have  been  paid — ''the  said 
debtor  shall,  if  the  inspectors  or  inspector  require  the  same,  effec- 
tually convey,  assure,  or  assign  all  his  said  estate  then  remaining 
outstanding,  or  not  divided,  or  not  theretofore  dealt  with  under  the 
powers  herein  contained.*'  Those  words  appear  to  me  to  contem- 
plate the  assignment  of  the  estate,  of  which  the  quantum  was 
ascertained  at  the  date  of  the  deed,  which  might  be  afterwards 
diminished  by  dealings  under  the  deed,  and  of  which  a  definite 
part  would  at  any  time  subsequent  to  those  dealings  be  remaining 
outstanding.  I  will  add  that,  as  far  as  I  can  judge,  it  would  be 
unreasonable,  having  regard  to  the  nature,  purposes,  and  object  of 
such  a  deed,  so  to  extend  its  operation  in  the  way  now  contended 
for  by  the  Bespondent.  For  these  reasons  I  am  of  opinion  that 
the  order  of  the  Begistrar  cannot  be  sustained,  and  the  appeal 
must  be  allowed. 
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1  am  of  the  same  opinion.    With  respect  to  the  first  point,  it       .  ^g-g 
appears  to  me  that  in  order  that  this  sum  may  come  within  the        "^^ 

.11  Exports 

scope  of  the  deed,  there  ought  to  have  been  evidence  that  there     Pibbct. 
was  a  contract  between  Mr.  Pierey  and  the  original  Chester  Com-     ,5^ 
pany  that,  for  a  valuable  consideration  moving  from  Mr.  Piercy,        i— 
he  should  have  the  benefit  of  the  contract  which  the  Chester  Con^ 
pany  was  to  enter  into  with  the  other  three  companies  for  the 
employment  of  Mr.  Piercy;  or  else  it  must  be  proved  that  there 
were  such  facts  in  the  case  as  would,  in  a  Court  of  Equity,  make 
the  Chester  Company  trustees  for  Mr.  Piercy  with  reference  to  that 
covenant,  so  as  to  entitle  Mr.  Piercy  to  use  the  name  of  the  Chester 
Qmipany  in  suing  the  other  three  companies  if  they  refused  the 
benefit  of  the  covenant.   Now,  the  actual  fieu^ts  appear  to  be  these : 
Mr.  Piercy  was  the  promoter  and  engineer  of  the  Chester  Company^ 
and  as  such  had  a  reasonable  expectation  that  if  the  company  had 
not  sold  those  lines  to  the  other  three  companies  he  would  have 
the  benefit  of  any  contract  that  might  be  made  for  the  making  of 
those  lines.    They  probably  would  either  make  a  contract  with 
him,  or  else  would  make  a  contract  with  somebody  whom  he  would 
appoint  to  be  contractor ;  but  he  had  no  legal  right  to  that  privi- 
lege.   If  they  had  chosen  to  quarrel  with  him,  and  to  give  the 
contract  to  some  totally  different  person,  he  would  have  had  no 
remedy  at  law  or  in  equity,  he  merely  had  a  probable  expectation. 
Then  he,  having  that  expectation,  is  employed  by  the  company  as 
their  agent  to  negotiate  the  sale  of  their  lines  to  the  other  three 
companies,  and  then,  I  daresay  with  the  consent  of  the  directors 
of  the  Chester  Company,  he  puts  in  a  clause  for  his  own  benefit, 
by  which  the  other  three  companies  are  made  to  covenant  with 
the  Chester  Company  that  they  will  employ  Mr.  Piercy  or  his 
nominee.    But  he  gave  no  consideration  for  that.    In  my  opinion 
the  Chester  Company,  if  they  had  happened  to  quarrel  with  him 
after  that  contract  had  been  made  with  the  other  three  companies, 
might  have  released  them,  or  might  have  refused  to  enforce  the 
covenant.  Mr.  Piercy  may  have  had  a  sort  of  moral  claim — a  pro- 
bable expectation  that  he  would  get  this  benefit — but  he  had  no 
right  tiiat  he  could  enforce  either  at  law  or  equity.  In  my  opinion. 
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and  could  not  contemplate  bis  enteriDg  into  any  new  ttanBactions. 
'  Then  the Bentence  proceeds  thus:  "and  forthepnrpoeea aforesaid  to 
manage  and  realize  the  said  estate  and  the  assets  invested  therein 
or  otherwise  belongisg  thereto,  and  particularly  to  deal  with  all 
contracts  entered  into  by  the  debtor  either  separately  or  jointly  as 
aforesaid,  in  such  way  and  manner  as  the  inspectors  shall  think  ex* 
pedient,"  which  primd  facte  relates  to  existing  coatracts — contracts 
entered  into  either  separately  or  jointly — and  not  future  contracts. 
And  lastly,  bis  engagement  to  do  these  things  under  the  direction 
of  the  inspectors  is  sobject  to  this  proviso :  "  but  not  so  as  to  inter» 
fere  with  the  discharge  by  the  debtor  of  his  duties  as  an  engineer, 
whether  consulting  or  in  chief,  or  otherwise."  It  was  therefore 
contemplated  that  from  and  after  the  date  of  tbe  deed  there 
would  be  certain  things  which  he  would  be  at  liberty  to  do  on  bis 
own  account,  independently  of  and  notwithstanding  his  engage- 
ments under  the  deed.  Then  the  21st  clause  ia  this:  "That  at 
any  time  before  tbe  whole  of  the  said  estate  shall  have  been  duly 
administered," — looking  very  much  as  if  it  was  a  definite  thing, 
which  would  run  off  in  the  natural  course  of  events — "  or  before 
dividends  to  the  amount  in  the  whole  of  20s.  in  the  pound  shall 
have  been  paid  to  or  realized  and  provided  for  all  the  said  cre- 
ditors"— shewing  distinctly  that  the  administration  of  tbe  whole  of 
the  estate  was  contemplated  as  a  thing  which  might  have  happened, 
though  20s.  iu  tbe  pound  should  not  have  been  paid — "  tbe  said 
debtor  shall,  if  the  inspectors  or  inspector  require  tbe  same,  effec- 
tually convey,  assure,  or  assign  all  his  said  estate  then  remaining 
outstanding,  or  not  divided,  or  not  theretofore  dealt  with  under  the 
powers  herein  contained."  Those  words  appear  to  me  to  contem- 
plate the  assignment  of  the  estate,  of  which  tbe  quantum  was 
ascertained  at  the  date  of  the  deed,  which  might  be  afterwards 
diminished  by  dealings  under  the  deed,  and  of  which  a  definite 
part  would  at  any  time  subsequent  to  those  dealings  be  remaining 
outstanding.  I  will  add  that,  as  far  as  I  can  judge,  it  would  be 
unreasonable,  having  regard  to  the  nature,  purposes,  and  object  of 
such  a  deed,  so  to  extend  its  operation  in  tbe  way  now  contended 
for  by  the  Bespondent.  For  these  reasons  I  am  of  opinion  that 
the  order  of  the  Begistrar  cannot  be  sustained,  and  tbe  appeal 
must  be  allowed. 
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1  am  of  the  same  opinion.    With  respect  to  the  iirst  point,  it       .  ^g.^ 
appears  to  me  that  in  order  that  this  sum  may  come  within  the        "-^^ 

Ex  part€ 

scope  of  the  deed,  there  ought  to  have  been  evidence  that  there     Fibbct. 
was  a  contract  between  Mr.  Fiercy  and  the  original  Chester  Com-      i^J^ 
fany  that,  for  a  valuable  consideration  moving  from  Mr.  Fiercy^        i—  * 
he  should  have  the  benefit  of  the  contract  which  the  Chester  Con^ 
pany  was  to  enter  into  with  the  other  three  companies  for  the 
employment  of  Mr.  Fiercy;  or  else  it  must  be  proved  that  there 
were  such  facts  in  the  case  as  would,  in  a  Court  of  Equity,  make 
the  Chester  Company  trustees  for  Mr.  Fiercy  with  reference  to  that 
covenant^  so  as  to  entitle  Mr.  Fiercy  to  use  the  name  of  the  Chester 
Company  in  suing  the  other  three  companies  if  they  refused  the 
benefit  of  the  coyenant.   Now,  the  actual  fiu^ts  appear  to  be  these : 
Mr.  Fiercy  was  the  promoter  and  engineer  of  the  Chester  Company ^ 
and  as  such  had  a  reasonable  expectation  that  if  the  company  had 
not  sold  those  lines  to  the  other  three  companies  he  would  have 
the  benefit  of  any  contract  that  might  be  made  for  the  making  of 
those  lines.    They  probably  would  either  make  a  contract  with 
him,  or  else  would  make  a  contract  with  somebody  whom  he  would 
appoint  to  be  contractor ;  but  he  had  no  legal  right  to  that  privi- 
lege.   If  they  had  chosen  to  quarrel  with  him,  and  to  give  the 
contract  to  some  totally  different  person,  he  would  have  had  no 
remedy  at  law  or  in  equity,  he  merely  had  a  probable  expectation. 
Then  he,  having  that  expectation,  is  employed  by  the  company  as 
their  agent  to  negotiate  the  sale  of  their  lines  to  the  other  three 
companies,  and  then,  I  daresay  with  the  consent  of  the  director 
of  the  Chester  Companyy  he  puts  in  a  clause  for  his  own  benefit, 
by  which  the  other  three  companies  are  made  to  covenant  with 
the  Chester  Company  that  they  vrill  employ  Mr.  Fiercy  or  his 
nominee.    But  he  gave  no  consideration  for  that.    In  my  opinion 
the  Chester  Company,  if  they  had  happened  to  quarrel  with  him 
after  that  contract  had  been  made  with  the  other  three  companies, 
might  have  released  them,  or  might  have  refused  to  enforce  the 
covenant.  Mr.  Fiercy  may  have  had  a  sort  of  moral  claim — a  pro- 
bable expectation  that  he  would  get  this  benefit — but  he  had  no 
right  tiiat  he  could  enforce  either  at  law  or  equity.  In  my  opinion. 
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tlierefore,  lie  had  bo  Buch  right  as  would  have  pasaed,  in  case  he 
had  beeu  made  bankrupt,  to  his  assigoee. 

Then,  with  respect  to  the  second  point,  the  Lord  Chancellor  has 
called  attention  to  the  material  clenseB  of  the  deed,  and  I  do  not 
think  it  is  necessary  to  go  through  them  again.  It  was  admitted, 
as  I  understood  it,  that  in  an  assigtuuent  of  all  a  man's  estate  and 
efiects  for  the  benefit  of  all  bis  creditors,  his  future  estate,  unless 
expressly  referred  to,  would  not  pass.  In  my  opinion  there  is  no 
diETerence  in  that  respect  between  an  aesignment  for  the  benefit  of 
creditors  and  a  deed  for  winding  up  under  inspection.  The  reel 
essential  difference  between  tlie  two  is  this,  that  whereas  the 
assignment  for  the  benefit  of  a  man's  creditors  under  the  operation 
of  the  Act  of  1861  pases  all  his  estate  and  effects,  including  chotet 
in  action,  to  the  trustee,  so  as  to  give  the  trustee  the  right  to  sue 
at  law,  an  inspectorship  deed  is  only  in  fact  an  aasigtmient  in 
equity,  leaving  the  legal  estate  still  in  the  debtor's  hands.  It  is 
an  assignment  in  equity,  and  there  is  in  most  deeds  that  I  have 
seen  power  given  (in  order  to  give  security  to  the  creditors  of  tbe 
debtor,  should  be  abuse  the  powers  that  be  has  in  consequence  of 
the  legal  estate  remaining  in  him)  to  the  inspectors  to  call  upon 
the  debtor  at  any  time  to  assign  hie  property.  That  power  is  con- 
tained in  the  present  deed,  and  if  it  had  been  executed  it  would 
have  been  an  assignment  of  his  then  estate  and  effects  only.  It 
would  not  have  passed  bis  future  estate  and  effects. 

I  am  therefore  of  opinion  that  the  right  to  this  sum  never 
passed  to  the  inspectors,  and  that  tbe  order  of  the  Registrar  mmt 
be  discbai^ed. 

Solicitor  for  the  Appellant :  Mr.  S.  Sh/nner. 

Solicitors  for  the  Bespondent :  Messrs.  Plev>$,  Bayer,  A  Salter. 
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In  re  HEATHOOTE'S  TRUSTS.  L.  JJ. 

1873 
Divetiing — Qift  over — Contingency  re$tr%cted  to  Duration  of  Life  Ettaie, 

A  testator  gave  a  fund  to  his  widow  for  life,  and  after  her  death  upon 
trusts  in  moieties  for  his  two  daughters  during  their  respective  lives,  with 
ulterior  trusts  for  their  children  respectively,  and  limitations  in  default  of 
children  of  either,  upon  the  trusts  of  the  other  moiety;  and  if  neither 
daughter  should  have  a  child  who  should  become  entitled,  then  upon  trust 
for  his  two  sons,  to  be  equally  divided  between  them,  their  respective  exe- 
cutors, administrators,  and  assigns;  but  if  either  of  them  died  without  issue 
living  at  his  decease,  then  the  whole  to  be  in  trust  for  the  other  of  them,  his 
executors,  administrators,  and  assigns ;  and  if  both  of  tbem  died  without 
issue  living  at  their  reHpective  deaths,  then  the  fund  should  be  in  trust  for 
Mrs.  8,y  her  executors,  administrators,  and  assigns;  but  if  she  should  die 
without  leavini;  issue  at  her  decease,  then  it  should  be  in  trust  for  tho 
daughters  of  P.  2).  living  at  the  determination  of  the  prior  trusts.  The 
testator's  daughters  survived  the  widow,  and  died  childless.  The  sons  both 
died  without  issue  in  the  lifetime  of  the  surviving  daughter,  who  became 
tenant  for  life  of  the  whole.  Mrs.  8,  survived  the  daughters,  and  afterwards 
died  without  issue ;  upon  which  the  representatives  of  a  daughter  of  P.  /)., 
who  had  survived  Mrs.  8.  only  one  day,  claimed  the  fund  :-* 

Held  (reversing  the  decision  of  Malins^  V.C),  that  Mrs.  5.,  having  sur- 
vived the  tenants  for  life,  took  an  absolute  indefeasible  interest,  and  that  the 
gift  over  to  the  daughters  of  P.  2>.  did  not  take  effect ;  for  that  if  a  fund  is 
given  to  A,  for  life,  and  then  to  B,^  with  a  gift  over  if  B,  dies  without  issue, 
death  without  issue  in  the  lifetime  of  A.  is  taken  to  be  intended,  unless  there 
be  a  context  extending  it  to  death  without  issue  at  any  time. 

The  canons  in  Edwards  v.  Edwards  (1)  approved. 

iHIS  was  an  appeal  from  an  order  of  Vjce-Chancellor  Malins, 

Bobert  Beaiheote,  by  wiH  dated  the  10th  of  January,  1811,  di- 
rected his  trustees  to  pay  the  income  of  a  mixed  fund  arising  from 
his  residuary  personal  estate  and  the  proceeds  of  the  sale  of  his 
real  estate  to  his  wife  during  her  widowhood,  and  after  her 
decease  or  second  marriage  to  pay  one  moiety  of  the  income  to 
his  daughter  Mary  Awn  during  her  life  for  her  separate  use,  and 
the  other  moiety  to  his  daughter  Maria  during  her  life  for  her 
separate  use.  And  the  testator  directed  that  after  each  daughter's 
death  his  trustees  should  stand  possessed  of  that  moiety  of  which 
she  had  received  the  income  upon  certain  trusts  in  favour  of  her 

(1)  15  Beav.  357. 
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children,  and  in  default  of  oliildren  becoming  entitled^  then  npon 
the  trusts  of  the  other  moiety.  The  testator  then  proceeded  as 
follows:— 

'^  Provided  always,  that  if  neither  of  my  said  daughters,  M.  A, 
Heaiheoie  and  Maria  Eidathccte,  shall  have  any  child  who  being  a 
son  shall  attain  the  age  of  twenty-one  years,  or  being  a  daughter 
shall  attain  that  age  or  be  previously  married,  then  and  in  such 
case  the  said  trust  moneys,  stocks,  funds,  and  securities,  subject  and 
without  prejudice  to  the  trusts  hereinbefore  declared  thereof^  shall 
be  upon  trust  for  my  sons  WiUiam  Samuel  Heathecte  and  Oeorge 
Bears  Heatheote,  equally  to  be  divided  between  them  as  tenants  in 
common,  and  their  respective  executors,  administrators,  and  assigns. 
But  in  case  either  of  my  sons  shall  depart  this  life  without  leaving 
issue  of  his  body  lawfully  begotten  at  the  time  of  his  decease,  then 
the  whole  of  the  said  trust  moneys  and  premises  shall  thenceforth 
devolve  and  be  upon  trust  for  the  other  of  my  sous,  his  executors, 
administrators,  and  assigns*  But  in  case  both  my  said  sons  shall 
depart  this  life  without  leaving  issue  of  their  respective  bodies  law- 
fully begotten  living  at  their  respective  deaths,  then  the  said  trust 
moneys,  stocks,  funds,  and  securities  shall  be  upon  trust  for  JUary 
Heathcote,  spinster,  her  executors,  administrators,  and  assigns.  But 
in  case  the  said  Mary  Heathcote  shall  depart  this  life  without  leav- 
ing any  issue  of  her  body  lawfully  begotten  living  at  the  time  of 
her  decease,  then  the  said  trust  moneys,  stocks,  funds,  and  securities 
shall  be  upon  trust  for  such  one  or  more  of  the  daughters  of  my 
brothers-in-law  Philip  Dears  and  George  Bussdl  Deare  respectively, 
now  living  or  hereafter  to  be  bom,  as  shall  be  living  at  the  time 
when  the  trusts  hereinbefore  declared  shall  determine,  to  be  equally 
divided  between  or  amongst  such  daughters,  if  more  than  one, 
share  and  share  alike,  and  for  her  and  their  respective  executors, 
administrators,  and  assigns." 

The  testator's  wife  and  his  sons  and  daughters  named  in  the 
will  all  survived  him.  The  widow  died  in  1823,  leaving  the  foor 
children  surviving.  Neither  daughter  had  any  son  who  attained 
twenty-one,  or  any  daughter  who  attained  that  age  or  married. 
The  survivor  of  the  two  daughters  died  in  1866.  The  two  sons 
had  both  died  in  her  lifetime  without  leaving  issue. 
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Martf  Eeaihcote  (afterwards  Mrs.  8<yMen)  died  without  issue  on 
the  8th  of  April,  1872.  At  that  time  there  was  living  only  one 
of  the  daughters  of  the  testator^s  brothers-in-law,  namely,  Mrs. 
Bainier,  and  she  died  on  the  following  day. 

The  funds  representing  the  testator's  residuary  estate  having 
been  paid  into  Court  under  the  Trustee  Bditf  Ad,  Mrs.  Bainier'a 
personal  representatives  petitioned  for  payment  out  to  them,  and 
Yice-Chancellor  Mdlina  made  an  order  accordingly  (1). 

Mrs.  SovttevCs  representatives  appealed. 

happened — then  to  Mary  Heatheote  as 
a  gift  over  to  her ;  and  if  she  died  with- 
out leaving  issue,  then  over  to .  the 
daughters  of  the  two  DeareB,  r^re- 
sented  by  Mrs.  Eainier. 

The  life  estate  of  the  widow  is  gone, 
the  life  estates  of  the  daughters  are 
gone,  the  remainders  to  their  issue  are 
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(1)  1873.    July  25. 

Snt  R.  Malins,  V.C.  : — 

The  events  that  have  happened  are 
these:  The  will  was  dated  in  1811. 
The  testator's  widow,  the  tenant  for 
life,  died  in  1823,  leaving  the  two 
dau^ters  surviving.  The  two  daugh- 
ters both  died  without  issue.  The  sur- 
viving daughter  was  Mrs.  Angdo,  who 
died  in  1866 ;  she,  therefore,  was  sur- 
viving tenant  for  life  of  the  whole  fund 
in  her  lifetime.  The  two  brothers  had 
died  without  issue;  and  she  having 
died  in  1866,  Maty  Eeathcote,  then 
Mrs.  SouUeUj  thereupon  went  into  pos- 
session of  the  property ;  the  fund  is 
now  rather  less  than  £10,000  consols. 
Mrs.  Soutten  died  on  the  8th  of  April, 
1872 ;  and  the  daughter  of  one  of  the 
Deare$f  namely,  Mrs.  Bainier^  whose 
legal  representatives  the  Petitioners  are, 
survived  her  one  day,  and  died  on  the 
9th  of  April,  1872. 

Now,  if  Itake  it  as  a  series  of  limi- 
tations, nothii^  can  be  more  simple. 
Here  is  the  widow  of  the  testator  for 
life,  with  remainder  to  his  two  daugh- 
ters for  their  lives,  with  remainder  to 
the  diHdren  of  each  after  her  death — 
sons  at  twenty-one^  daughters  at 
twenty-one  or  on  marrriage,  in  the 
usual  way ;  iiuling  the  issue  of  the 
daughters,  to  the  two  sons  of  the  testa- 
tor, and  if  either  of  them  died  without 
leaving  issue,  to  the  survivor ;  and  if 
both  died — which  is  the  event  that  has 
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gone,  and  the  two  sons  are  dead  with- 
out issue,  and  Mrs.  SouUen  is  also  dead 
without  issue.  The  property  has  been 
dealt  with,  by  everybody  assuming  that 
Mrs.  SatUten  became  entitled.  It  was 
held  for  her  for  life,  and  upon  her  death 
the  question  arises,  who  became  entitled  ? 
In  the  order  of  limitations  nothing  can 
be  more  dear  than  that  Mis.  Bainier, 
who  survived  her  one  day,  became  en- 
titled ;  but  Mr.  CoUon^  on  behalf  of  the 
representatives  of  Mrs.  SouUen^  con- 
tended that  all  these  gifts  were  to  fail 
unless  the  events  took  place  in  the  life- 
time of  the  tenant  for  life.  The  tenan- 
cies for  life  from  which  he  argued  were 
tenancies  for  life  of  the  daughters ;  but 
if  that  argument  were  to  be  attended 
to,  it  proves  too  much,  because  the  first 
life  estate  here  is  that  of  the  widow, 
who  died  in  1823,  and  the  sons  sur- 
vived her.  Therefore,  if  that  argument 
were  to  prevail,  the  first  son  who  died 
without  issue,  having  survived  the  first 
tenant  for  life,  became  absolutely  en- 
titled, subject  to  the  limitations  to  his 
sisters  and  their  issue;  and  therefore 
neither  Mrs.  Soutten  nor  Mrs.  Bainier 
could  be  entitled.    But  the  argument 
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Mr.  Cotton,  Q.C.,  and  Mr.  H.  Lewia.  for  the  Appellant* ; — 
The  operation  of  the  diTesttng  clause  npon  the  gift  to  Nn. 
Soviten  IB  to  be  confined  to  death  without  issue  before  the  gilt  to 


prooecJcd  on  the  uaumption  tbBtJfary 
Iltatheote — that  ia,  Mrs.  SoiMen — did 
become  entitled,  and  that  npon  her 
death  her  TepreeentativeB  became  en- 
tjtled.  But  inatead  o(  the  gift  over 
taking  effect,  it  failed,  because  ahe  did 
not  die  without  ibbuo  in  the  lifetime  of 
the  tenant  for  life.  The  authority 
relied  upon  was  the  case  of  Edwardt  y. 
Edwardt  (15  Bear.  367).  That  oer- 
taiuly  is  a  very  different  case,  and  I  am 
not  prepared  to  say  that  I  could  go  the 
whole  length  of  the  rules  laid  down  by 
the  Hasler  of  the  Rolls  in  that  case. 
There  is  no  doubt  whatever  that  when 
you  give  propert^r  to  A.  for  life,  with  a 
gift  over  to  another  person,  and  provide 
that,  if  that  person  dies,  then  over, 
there  death  is  spoken  of  as  a  contingent 
event ;  it  must  have  reference  to  a  pat- 
ticnlar  period  in  order  to  give  effect  to 
the  contingent  expression ;  it  Tneaiie, 
if  he  dies  before  the  period  when  the 
property  is  divisible — that  is,  during 
the  tenancy  for  life.  So  if  you  give 
property  to  A.  absolutely,  and,  if  be 
die,  to  B.,  that  means,  if  he  die  in 
the  lifetime  of  the  testator;  in  other 
words,  it  is  a  provision  against  lapse. 
But  I  am  very  much  inclined  to  think 
that  some  of  the  rules  laid  down  by  the 
Master  of  the  Bolls  in  Edwardt  t. 
Edtmrdi  can  hardly  be  sustained,  be- 
cause the  result  would  be  that,  if  you 
give  property  to  A,  for  life,  with  re- 
mainder to  S.  in  (te,  with  a  decbratitsi 
that,  if  he  die  without  issue  living  at 
the  time  of  his  death,  it  is  to  go  over, 
then  the  gift  beoomea  abaolute  the 
moment  the  devisee  in  remainder  snr- 
vives  the  tenant  for  life,  lliat  cer- 
tainly is  contrary  to  the  old  rulea  of 
law,  and  I  think  ft  b  not  sustainable 


on  any  principle.  Uu  that  aooounl 
abo  1  am  nuable  to  ccocur  in  the 
judgment  of  the  Master  of  the  Rolls  in 
another  of  the  authorities  dted  by  Mr. 
Cotton  —  namely,  Slaney  t.  Slancy 
(33  Beav.  631)— which  ia  this  :  A  Ac- 
vise  to  A.  for  life,  reminder  to  S,  in 
fee.  Nothing,  therefore,  can  be  more 
simple — the  tenant  for  life^  remainder 
in  fee.  But  if  3.  shonld  die  learing 
issue,  then  to  ths  iasne,  and,  if  that 
issue  die,  then  over.  Held,  that  B. 
became  absolulely  entitled  to  the  fee 
on  surviving  A.  That  is  clear;  it 
means,  if  he  shall  die  without  issue, 
answering  to  the  dying  without  issue 
in  the  lifetime  of  the  tenant  for  life. 
lliera  i^  no  doubt,  a  oousidersble  in- 
oouvenience  in  keeping  property  in  sus- 
pense during  the  whole  term  of  the 
natural  life.  If  you  give  property  to 
A.,  with  remainder  to  B.,  and,  in  the 
event  of  his  dying  without  leaving 
iaine,  to  0,,  no  doubt  yon  keep  the 
property  in  suapense  during  the  whole 
of  the  lifetime  of  B.  There  could  not 
have  been  that  difficulty  if  £.  had  been 
more  tenant  for  life,  with  remainder  to 
his  issue,  I  am  therefore  unable  to 
concur  in  that  case ;  but  I  do  concur  in 
a  later  case  of  the  Master  of  the  Bolla, 
in  which,  I  think,  ho  came  to  an  en- 
tirely opposite  conclusion  himself;  and 
that  is  the  case  of  MUner  v.  MUner 
(34  Beav.  276).  In  that  ease  leaaehold 
property  was  assigned  to  A.  for  life, 
and,  after  his  decease,  to  B. — a  regular 
remainder;  but,  if  he  shonld  die  with- 
out issue  living  at  his  death,  then  to  C. ; 
it  wsa  held  that "  dying  withont  issue  " 
was -not  oonGned  to  the  death  of  the 
tenant  for  life.  The  Master  of  the 
Bolls  says :  "I  do  not  mean  to  impogn 
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her  comes  into  possession,  according  to  the  fonrth  mie  in  Eiu>afd$      L.  JJ. 
y.  Edwards  (1),  approved  in  Dean  y.  Handlsy  (2)  and  In  re  EilTe       1878 


the  anthority  of  EdwartU  y.  Edwards, 
but  I  am  not  clear  that  this  case  does 
not  come  within  the  second  rather  than 
the  fonrth  class  of  cases  there  referred 
to.  But  all  general  rules  of  construc- 
tion are  subject  to  this,  that  a  testator 
or  a  settlor  may,  if  be  pleases,  exclude 
these  rules  by  the  nse  of  exact  words  to 
denote  his  intention ;  and  this,  I  think, 
he  had  done  here."  This  case,  there- 
fore,  I  think,  is  within  that  decision ; 
and  I  think  it  is  regulated  by  Smith  y. 
Spencer  (6  D.  M.  &  G.  631).  That 
was  a  decision  of  Lord  Cranworih^  and 
the  point  is  this :  It  was  property  di- 
rected to  be  held  in  trust  for  A,  in  fee 
if  he  should  attain  twenty-^ne,  but  if 
he  should  not  leave  any  child  or  issue 
lining  at  his  decease,  then  over.  He 
attained  twenty-one ;  -  therefore  npon 
this  principle  the  gift  over  ought  to 
have  failed.  He  died  ten  years  after  at- 
taining twenty-one,  without  issue,  and 
the  gift  over  was  held  to  take  effect 

Now  that  case  is  a  very  high  autho- 
rity. It  is  a  decision  of  Lord  Craf^ 
w)rih  :  but  it  seems  that  after  he  had 
g^ven  judgment  he  entertained  some 
doubt  He  had  given  judgment  affirm- 
ing the  decision  of  Vice-Chancellor 
Stuart,  He  afterwards  had  it  re- 
argued, because  he  thought  there  might 
possibly  be  some  doubt  It  was  there 
contended  that  npon  his  attaining  the 
sge  of  twenty-one  years  the  gift  became 
absolute.  The  Lord  Chancellor  said  he 
"  thought  the  Vice-Chancellor  was  per- 
fectly right;  and  without  expressing 
any  opinion  on  the  rule  of  construction 
which  had  been  relied  upon,  the  rule 
must  give  way  to  the  express  words  in 
this  willy  which  in  his  opinion  were 
oonclosive  against  the  contention  of  the 


In  re 

Appellant :  he  should  therefore  dismiss  HBATBOonTs 

the  appeal  and  say  nothing  about  costs.**  Trusts. 
Then  the  Lord  Chancellor  mentioned 
the  case  the  following  day,  and  stated 
that,  having  disposed  of  it  without 
hearing  both  sides,  he  would  prefer 
that  it  should  be  regularly  argued,  and 
it  might  therefore  come  again  into  the 
paper  as  a  part  heard  appeaL  It  was 
then  re-Aiigued,  and  the  Lord  Chancel- 
lor said  "  he  was  glad  the  case  had  been 
fully  argued,  though  the  result  was  that 
he  had  come  to  the  same  conclusion  at 
which  he  had  formerly  arrived.  His 
Lordship,  after  noticing  that  cases  like 
the  present  generally  depended  each 
upon  its  own  particular  circumstances, 
went  into  a  minute  examination  of  the 
wording  of  the  will,  and  stated  his  opi- 
nion to  be  that  the  gift  to  F,  8,  Spencer 
was  not  a  contingent  gift  as  in  the 
case  of  Home  v.  PiUans  (2  My.  it  K.  15), 
but  an  absolute  gift  On  the  death  of  the 
testatrix,  the  property  vested  in  F*  8* 
Spencer  on  his  attaining  twenty-one, 
as  equitable  tenant  in  fee,  subject  to  be 
divested  in  the  event  of  his  dying  with- 
out issue,  which  event  had  happened. 
The  appeal  must,  therefore,  be  dis- 
missed, but  without  costs."  ffome  v. 
FiSana  there  referred  to  was  a  gift  to 
A,  on  attaining  twenty-one,  and  if  she 
should  die,  over ;  which  was  there  con- 
strued by  Lord  Brougham^  in  my 
opinion  most  properly,  as  meaning  to 
die  before  the  period  of  vesting.  It  wag 
a  contingent  gift 

I  do  not  go  into  the  other  cases,  such 
as  EiWs  TrustB^  which  was  a  decision 
of  Vice-Chancellor  Bacon,  following 
Edwards  v.  Edwards,  Some  other 
cases  were  cited,  but  I  cannot  help 
thinking  that  there  is  one  authority. 


(1)  16  Beav.  357. 
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(2)  2  H.  ft  M.  686. 
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rj.  ZVu*^(l).  llieyice-CliiUicellor  laid  stress  on  3r»2tMrT.Aft/fi«r  (2), 
8  bot  in  that  case  the  Ma§ter  of  the  Rolls  ezpreBsly  admitted  the 
^  rule,  though  he  held  the  case  to  be  takea  ont  of  it  by  the  context 
^^  '  Here  the  context,  if  anything,  is  favonrable  to  the  application  of  the 
rule. 

Mr,  Peanon,  Q.C.,  and  Mr,  Whatdy,  for  Mrs.  Bainier's  repre- 
•entatiyes : — 

The  cases  on  this  subject  are  considered  in  Cooper  y.  Cooper  (3). 
In  Edwards  t.  Edtcards  (4),  and  the  cases  on  which  it  woa  foooded, 
tliere  was  something  in  the  context  of  the  will  supporting  the  view 
that  the  gift  was  intended  to  be  indefeasible  as  soon  as  the  prior 
interest  had  determined,  and  we  submit  that  Edwards  y.  Edvjardt 
is  not  to  be  taken  as  laying  down  a  dry  rule  for  confining  the  con- 
tingency to  the  duration  of  the  prior  interest  without  any  help  from 
the  context. 

Mr.  Daunei/,  for  the  trustees. 


SmixTt  T.  Sower*  (Law  Bep.  8  Eq.  263; 
Itnd.  S  Ch.  244),  which  oonudn- 
«bly  infringes  od  this  doctrine  of  Ed- 
ward* V.  Edwaria,  though  ooe  of  the 
Ijotda  Justice*  profeMed  not  to  do  so. 
Bower*  t,  Bouxn  wu  an  Appeal  from 
me :  a  cAse  in  which,  it  will  be  ramem- 
bered,  a  testator  directed  his  property  to 
be  equallj  divided  and  paid  to  his  four 
children.  It  begina  with  an  absolule 
gift ;  it  then  providM  that  if  any  of 
them  ihonid  die  withont  issue  it  should 
go  to  the  survivors ;  bat  leaving  issuer 
to  go  to  the  iraue.  I  held  that  was  a 
providon  gainst  lapse.  If  any  of  them 
died  without  issue,  then  the  living 
children  were  substituted  for  them. 
Lord  Haihertey,  in  giving  judgment, 
said  he  should  have  agreed  with  me 
if  it  had  not  been  for  the  gift  iat  the 
children.  I  confess  I  em  unable  to 
see  the  difference ;  however  hs  saw 
it  there,  and  the  Court  decided  that 
instead  of  being  absolute  gifts  they 
w«T«  cut  down  to  tenancica  for  life  with 


remainders  to  their  diildren.  I  ooniidH 
that  that  Infringes  ou  theae  gener^ 
rules.  This,  however,  is  a  case  id 
which  I  must  act  according  to  the  plain 
visw  of  the  intention  of  the  testator: 
To  the  tMtator's  widow  for  life,  re- 
mainder to  the  daughters  for  lite,  le- 
maiader  to  their  issue,  remainder  to 
the  sons  absolutely,  with  ezecutoiy 
bequests  over,  that  is,  croe*  bequests— 
this  being  petaonal  property — if  either 
of  them  died  without  iasne :  with  ■ 
further  executory  bequest  over  to  Mrs. 
Sotitiea,  and  with  a  further  executory 
bequest  over  to  Mrs.  Bainier,  if,  ss  tbe 
event  happened,  Hm  Boutten  died 
without  leaving  issue. 

The  oonsequenoe  is  that  the  Peti- 
tioners, who  are  the  l^sl  repreaents- 
tives  of  Mrs.  Bainier,  are  entitled  to  tin 

(1)  Iaw  Bep.  12  Eq.  302. 

(2)  84  Beav.  276. 

(3)  1  K.  &  J.  65a 

(4)  15  Beav.  857. 
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Sir  W.  M.  James,  Uf. : —  L.  jj. 

I  am  of  opinion  that  the  rules  laid  down  in  Edwards. y.  Edwards  (1),       ^^ 


as  far  back  as  the  year  1852.  and  followed  in  other  eases  without  „  ^^^ 

Hbathootb*8 

any  expression  of  dissent  or  doubt  in  any  branch  of  the  Courts  are  Tbuotb. 
simple,  intelligible,  and  very  beneficial  in  the  administration  of  ' 
estates.  The  rule  applicable  to  the  present  case  is,  that  where 
there  is  an  absolute  gift  to  vest  in  possession  at  a  future  time,  and 
a  gift  over  in  case  the  legatee  should  die  without  issue  living  at 
his  decease,  this  primd  facie  is  to  be  taken  to  mean  if  he  should 
die  without  issue  before  he  is  entitled  to  call  for  delivery,  ^  it 
would  be  very  inconvenient  that,  after  delivery,  the  subject  of  gift 
should  be  liable  to  go  over  on  his  death  without  issua  The  rule, 
therefore,  is  to  imply  that  death  without  issue  before  the  period  of 
distribution  is  intended.  That  bemg  the  rule,  the  question  on 
each  particular  will  is,  whether  it  contains  anything  inconsistent 
with  or  repugnant  to  the  insertion  of  the  words  ^  before  the  period 
of  distribution,"  or  other  words  to  that  effect,  in  every  part  of  the 
will  in  which  the  gift  over  is  mentioned.  If  we  insert  these  words 
here  the  whole  will  is  consistent,  there  is  nothing  in  them  repug- 
nant to  any  intention  expressed  by  the  testator,  and  the  only  pecu- 
liarity in  this  will  is,  that  the  gift  over  occurs  not  merely  in  one 
limitation,  but  several  times.  That  seems  to  me  to  make  no  dif- 
ference ;  there  is  no  reason  why  the  rule  should  not  apply  to  a 
series  of  gifts  over  as  well  as  to  one.  I  am  of  opinion  that  the 
rule  ought  to  prevail,  and  that  Mrs.  Soutten  took  an  absolute  in- 
terest, so  that  her  representetives  are  now  entitled  to  the  fund.  I 
carefully  abstain  from  referring  to  any  expression  in  the  will  which 
seems  to  support  this  view,  lest  it  should  be  argued  hereafter  that 
our  decision  went  on  the  particular  words  of  the  will.  I  go  on  this 
ground,  that  the  rule  applies  unless  there  are  words  in  the  will  to 
prevent  its  application,  and  that  in  this  will  there  are  not  any 
words  to  take  the  case  out  of  the  general  rule. 

SiB  6.  Mkllish,  L.J. : — 
I  am  of  the  same  opinion. 

Solicitors :  Messrs.  Birehy  Ingram,  Harrison^  db  Co. ;  Mr.  W.  /. 
MiUan;  Messrs.  A.  F.  dt  B.  W.  Tweedie. 

(1)  ISBeav.  357. 


52 


CHANCEBY  APPEALS. 


[L.B. 


L.  jj.  SAYERS  V.  CORRIE. 

1878  [1873    8.    195.] 

^op^  CORRIE  V.  SAYERS. 

[1873    C.    226.] 
Practice — Transfer  of  Ca%M — SuUb  relating  to  the  same  matter. 

The  trastees  of  a  marriage  settlement  filed  a  bill  to  have  the  truBta  carried 
into  execution,  and  marked  the  cause  for  MdlinB,  Y.G.  A  few  weeks  after- 
wards the  husband  and  wife  filed  a  bill  to  have  the  settlement  set  aside,  or 
rectified  in  a  way  which  would  give  the  wife  entire  control  over  the  fund. 
Tbis  cause  was  marked  for  the  Master  of  the  Rolls.  The  trustees  applied  to 
have  the  second  cause  transferred  to  the  Court  of  Matins,  Y.d : — 

Heldf  that  the  second  bill  ought  to  have  been  filed  in  the  same  Court  as 
the  first,  and  that  the  Plaintiffs  in  the  second  cause  must  pay  the  costs  of  the 
application  to  have  it  transferred  to  the  Yice-Cbancellor,  and  that  regard 
oould  not  be  had  to  the  circumstance  that  tbe  arrear  of  causes  befora  the 
Vice-Chancellor  vras  very  heavy. 

X  HIS  was  a  motion  for  transfer  of  a  cause. 

The  bill  in  Sayers  v.  Corrie  was  filed  on  tbe  25th  of  July,  1873, 
by  Sayers  and  Bonnor^  the  trustees  of  two  deeds  executed  on  the 
5th  of  August^  1868,  previous  to  the  marriage  of  Mr.  and  Mr^ 
CorriSy  against  Mr.  and  Mrs.  Corrie  and  their  two  infant  children. 
One  deed  was  a  conveyance  of  property  of  the  wife  in  trust  for 
sale,  and  the  other  a  settlement  of  tbe  proceeds  in  the  usaal  form. 
The  bill  stated  to  the  effect  that  Mr.  and  Mrs.  Corrie  charged  the 
Plaintiffs  with  having  deluded  them  into  executing  the  deeds  in 
ignorance  of  their  contents,  and  were  constantly  threatening  to. 
have  them  set  aside.  It  prayed  that  the  trusts  of  the  two  deeds 
might  be  carried  into  execution  by  the  Court,  that  the  Plaintifib 
might  be  discharged  from  being  trustees,  and,  if  necessary,  that 
new  trustees  might  be  appointed.  This  suit  was  attached  to  the 
Court  of  Vice-Chancellor  Molina, 

The  bill  in  Corrie  v.  Sayers  was  filed  on  the  30th  of  August, 
1873,  by  Mr.  Corrie  and  Mrs.  Corrie  by  her  next  friend,  against 
the  trustees  and  the  children.  It  prayed  that  the  two  deeds  might 
be  declared  void  and  delivered  up  to  be  cancelled,  or  that  the 
settlement  might  be  rectified  by  giving  Mrs.  Corrie  an  absolute 
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power  of  appointment  by  deed  or  will  over  the  trost  funds ;  and  by  L.  JJ. 
providing  that  in  defanlt  of  appointment  the  property  should  go  to  1878 
the  survivor  of  the  hnsband  and  wife  absolutely;  and  by  omitting  Batxbb 
the  covenant  to  settle  after-acquired  property  of  the  wife ;  and  by  ooj^J^u. 
omitting  the  trust  to  pay  the  income  to  the  wife  during  the  joint  ~ — ^^ 
lives  of  husband  and  wife  for  her  separate  use  without  power  of         «. 

anticipatioDy  and  substituting  a  trust  to  pay  it  to  the  husband ;  and       

by  omitting  the  power  to  Banner,  who  was  a  solicitor,  to  make 
professional  charges;  and  that  Bayers  and  Bormor  might  be 
removed  from  being  trustees,  and,  if  necessary,  new  trustees 
appointed ;  and  that  so  far  as  necessary  the  trusts  of  the  deeds 
might  be  carried  into  execution  under  the  direction  of  the  Court ; 
and  that  the  trustees  might  be  ordered  to  pay  the  costs  of  the  suit 

Mr.  W.  D.  BavdinSt  for  the  trustees,  moved  that  the  second 
cause  might  be  transferred  to  the  CSourt  of  Vice-chancellor  MaJins. 
He  referred  to  Orrell  v.  Bttsch  (1)  and  Lucas  v.  Staffers  (2). 

Hr.  W.  W.  Kardake,  for  the  Plaintiffs  in  the  second  cause  : — 

I  submit  that  this  is  a  case  to  which  the  general  rule  does  not 
apply.  The  great  object  of  the  rule  is  to  prevent  the  snatching 
decrees,  which  cannot  happen  in  the  present  case.  The  second 
suit  must  be  disposed  of  before  the  first  can  be  heard,  and  it  will 
be  disposed  of  much  sooner  at  the  Bolls,  where  the  arrear  of 
causes  is  very  light,  than  in  the  Vice-Chancellor's  Courts  where 
it  is  very  heavy. 

Sib  W.  M.  James,  L.J.  :— 

I  am  of  opinion  that  these  two  suits  are  sufficiently  connected 
to  bring  the  case  within  the  rule.  The  proceedings  must  result  in 
the  execution  of  the  trusts  of  the  deed,  rectified  or  unrectified,  as 
the  case  may  be,  so  that  there  is  a  common  ground  for  the  two 
suits.  The  second  suit  ought  to  have  been  instituted  in  the  same 
branch  of  the  Court  as  the  first,  and  the  Plaintifis  in  it  must  pay 
the  costs  of  the  application  to  have  it  transferred  thither.  We 
cannot  pay  any  attention  to  the  amount  of  the  arrears  in  the  Vice* 

(1)  Law  Bep.  6  Ch.  467.  (2)  Law  Rep.  7  Ch.  517. 
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Chancellor'a  Court ;  if  it  becomes  very  great  it  will  probably  be 
remedied  by  a  trangfer  of  causes  to  soother  branch  of  the  Court. 

Sib  G.  Melush,  L.J.,  concurred. 

Solicitors :  Messrs.  Clarhe,  Son,  it  Rawliiu ;  Mr.  S.  S.  EaUdt. 


In  re  COUNTY  PALATINE  LOAN  AND  DISCOUNT 
COMPANY. 

TEASDALB'3  CASE. 

Company — Surrender  qf  Sharet — Special  Re»ohdion  altermg  Artidt»— 
Conti-ibutor^—Ctmipaniei  Act,  1862,  i.  50. 

A  compsD;r  may  by  spedal  resolution  yatj  Ita  articles  so  as  to  give  itaU 
power  to  accept  nirreiidera  of  old  sharaa  in  eichBugs  for  new. 

Two  thoiuand  £10  shares  ina  company  had  been  issued,  of  which  901  (called 
X  shares)  had  been  fully  paid  up,  and  on  the  other  11)99  (called  A  sLarea) 
£2  lOt.  per  share  had  been  paid.  Special  resolutioas  were  duly  passed  that 
the  X  shares  should  be  cancelled,  and  two  shsrea  of  £10  each,  with  £5  per 
share  paid  thereon,  giren  in  lieu  of  each,  and  that  the  A  shares  should  be 
cancelled  and  one  share  o(  £10,  with  £6  paid,  he  given  io  lieu  of  every  two 
of  them.  These  resolutions  were  assented  t«  by  all  the  shareboldera  and 
duly  r^tered,  and  the  shareholders  generally  accepted  In  lieu  of  their  old 
■bares  shares  (which  were  called  in  the  proceedings  B  shares)  with  £5  each 
jaid,  T.,  a  holder  of  A  shares,  having  thus  accepted  B  shares,  sold  and 
traosferred  them,  and  in  the  annual  lists  sent  to  tbe  Registrar  was  treated 
as  having  then  ceased  to  he  a  member.  About  seven  years  after  the 
passing  of  tbe  resolutions  the  company  was  ordered  to  be  wound  up,  and 
the  liquidator  placed  on  the  list  of  coatributoriee  the  name  of  T.,  and  also 
the  names  of  all  tbe  other  persons  who  at  the  passing  of  the  resolutions  wera 
holders  of  A  shares,  as  well  ss  the  names  of  the  persona  who  had  become 
holders  of  the  B  shares  given  in  lien  of  them ; — 

Held  (aCGrming  the  order  of  the  V ice-Chancellor  of  the  County  Palatine  of 
Lancatfer),  that  T.'t  name  must  be  removed  from  the  list,  for  that  the  reso- 
lutions ought  (o  be  construed  not  as  purporting  to  oblige  all  tbe  shareholders 
to  accept  B  shares  in  lieu  of  their  old  shares,  but  only  as  empowering  the 
directors  to  effect  such  exchange  with  all  shareholders  who  wished  it,  and 
that  so  construed  the  resolutioos  were  not  tUtrh  virei,  but  were  effectual  as 
special  resolutions  altering  (he  articles  of  association,  and  that  a  surrender  of 
the  old  aharei  made  in  pursuance  of  theu  was  valid. 

XHIS  was  a  motion  by  way  of  appeal  from  a  decision  of  the 
Vice-Cbancellor  of  the  County  F&ktine  of  Laiuattar,  directing 
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the  name  of  Mr,  Teasdale  to  be  omitted  from  the  list  of  con-       L.  JJ. 
tributories.  1878 

The  company  was  registered  in  1863  as  a  limited  company  with  tbasdalv'b 
a  nominal  capital  of  £100,000,  in  10,000  shares,  and  on  its  formation  ^^* 
took  to^he  business  of  a  former  company,  a  large  number  of  the 
shareholders  in  the  old  company  taking  corresponding  shares  in 
the  new  company  with  the  same  amount  paid  on  them  as  had 
been  paid  on  the  original  shares.  At  the  end  of  1863  there  were 
held  in  the  new  company  901  fully  paid-up  £10  shares  (called  in 
the  proceedings  X  shares),  and  1099  £10  shares,  on  which  £2  10s. 
per  share  had  been  paid  (called  in  the  proceedings  A  shares). 

At  an  extraordinary  general  meeting  held  on  the  28th  oi 
February,  1865,  the  following  resolutions  were  passed : — 

**  (1).  That  the  present  shares  of  the  company  on  which  the 
sum  of  £10  each  has  been  paid  be  cancelled,  and  that  two  shares 
of  £10  each  with  £5  per  share  paid  thereon  shall  be  given  in 
lieu  of  each  share  on  which  the  sum  of  £10  has  been  paid. 

''  (2).  That  the  present  shares  on  which  the  sum  of  £2 10s.  each 
has  been  called  shall  be  cancelled,  and  that  one  share  of  £10  each 
with  £5  paid  thereon  shall  be  given  in  lieu  of  two  of  the  before- 
mentioned  shares  of  £10  on  which  £2  10s.  per  share  has  been 

called. 

''(3).  That  1650  shares,  or  the  nearest  number  thereto  that 
may  be  required  to  make  the  before-mentioned  shares  into  4000, 
be  issued  at  a  premium  of  not  less  than  £1 10s.  per  share  to  such 
persons  as  the  directors  think  fit" 

At  a  subsequent  general  meeting  held  on  the  14th  of  March, 
1865,  these  resolutions  were  duly  confirmed. 

It  will  be  observed  that  as  matters  stood  before  the  resolutions 
the  total  amount  that  could  have  been  called  up  from  the  existing 
shareholders  was  £8242  10s.,  being  £7  10s.  per  share  on  the 
1099  shares.  Supposing  the  conversion  proposed  by  the  resolu- 
tions to  be  carried  into  effect  the  amount  would  be  £11,757  10a., 
being  £5  per  share  on  1802  shares  and  549^  shares,  so  that  the 
liability  of  the  existing  shareholders  as  a  body  to  future  calls  was 
considerably  increased,  though  such  liability  was  differently  dis- 
tributed. The  shares  of  the  company  were  at  a  premium  at  this 
time. 
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Lu  JJ.  The  first  and  second  of  the  resolutions  were  registered  with  the 

1S73       B^^rar  of  Joint  Stock  Companies. 
n^^^rT^if       The  shareholders  all  assented  to  the  resolntions,  and  nearly  all 
^^"-       gave  up  their  old  certificates  and  received  new  certificates  for 
shares  with  £5  each  paid  on  them;  the  holders  of  X  shares 
receiving  certificates  for  double  the  original  number  of  their 
shares,  and  the  holders  of  A  shares  certificates  for  half  as  many 
il  shares  as  they  originally  held.    The  shares  thus  issued  were  called 

B  shares. 

In  pursuance  of  the  third  resolution  the  company  issued  a 
number  of  further  shares  called  C  shares,  which  were  tahen  by 
the  public  at  £1  10s.  premium.  Calls  were  made  upon  them 
till  £5  per  share  had  been  paid  up,  which  took  place  before 
October,  1872.  In  October,  1872,  a  call  of  £1  per  share  was  made 
on  all  the  shares,  thus  making  £6  per  share  paid  up. 

The  annual  list  of  shareholders  sent  to  the  Begistrar  of  Joint 
Stock  Companies  proceeded  on  the  footing  of  the  resolutions. 
The  books  of  the  company  were  kept  in  the  most  confused  way, 
and  it  could  not  be  made  out  with  certainty  which  document  was 
the  register  of  members. 

Teasdale,  at  the  time  of  the  reeolotions,  was  a  holder  of  ten  A 
shares,  and  five  B  shares  were  allotted  to  him  in  lieu  of  them.    In 

1865  he  sold  the  shares  so  allotted,  and  regularly  transferred  them 
to  the  purchaser,  and  thereupon  gave  up  to  the  manager  of  the 
company  the  certificates  for  his  A  shares.  From  that  time  he 
never  received  any  notice  from  the  company.  In  the  yearly 
list  sent  to  the  Begistrar  of  Joint  Stock  Companies  for  Feb- 
ruary, 1865,  he  was  entered  as  a  shareholder;  but  in  that  for 

1866  he  was  entered  as  having  transferred  his  shares  during  the 
past  year,  and  in  the  subsequent  lists  his  name  did  not  appear 
at  all. 

An  order  having  been  made  after  October,  1872,  for  winding  up 
the  company,  the  liquidator  placed  Teasdale  on  the  list  of  con- 
tributories  for  ten  A  shares,  and  similarly  placed  on  the  list  all 
the  other  persons  who  were  holders  of  A  shares  at  the  time  of  the 
resolutions.  He  also  placed  on  the  list  all  the  persons  who  at 
the  time  of  the  winding-up  were  holders  of  B  shares. 

Teasdale^  whose  case  was  taken  as  &  representative  case,  applied 
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to.  have  his  name  taken  off  the  list,  and  the  Yiee-Chancellor  ordered        L.  JJ. 
accordingly.    The  liquidator  appealed.  1878 

Teasdale'b 
Mr.  Higgins,  Q.C.,  and  Mr.  North,  for  the  Appellant : —  Case. 

We  contend  that  the  resolution  cancelling  the  shares  on  which 
£2  lOs.  only  had  been  paid,  and  substituting  for  them.half  the  number 
of  shares  on  which  £5  per  share  was  taken  to  be  paid  was  invalid, 
as  affecting  the  rights  of  creditors  by  lessening  the  amount  raise- 
able  by  means  of  calls.  The  lapse  of  time  will  not  confirm  the 
transaction  if  originally  invalid :  AddisorCs  Case  (1).  The  Yice- 
Chancellor  relied  on  Feiling  and  Bimington^s  Case  (2) ;  but  there 
the  conversion  did  not  affect  the  amount  to  be  called  up  on  the 
shares.  The  shareholders  inter  se  might  be  bound  by  acquiescence, 
but  the  rights  of  creditors  could  not  be  affected. 

Mr.  Jaeksan,  Q.C.,  and  Mr.  Robinson,  for  Teasdale : — 

There  is  nothing  illegal  in  the  surrendering  shares  to  the  com- 
pany where  it  is  authorized  by  the  articles :  SneWs  Case  (3)  ; 
Thomases  Case  (4) ;  CampbdVs  Case  (5).  Now  these  resolutions 
were  passed  and  registered  as  special  resolutions  for  altering  the 
articles,  and  the  surrender  of  the  old  shares  under  them  was 
therefore  effectual.  The  liquidator  must  take  the  resolutions 
together;  they  are  parts  of  one  arrangement.  He  cannot  both 
approbate  and  reprobate,  and  the  arrangement  on  the  whole 
increases  the  asseta  According  to  his  argument,  if  Teasdale  had 
not  sold  the  five  new  shares,  he  would  have  been  on  the  list  of 
oontributories,  both  for  them  and  his  ten  original  shares. 

Mr.  North,  in  reply  : — 

The  directors  may  release  a  shareholder  from  liability  if  he  gives 
them  a  consideration  for  it ;  but  I  submit  that  they  cannot  release 
him,  because  somebody  else  contemporaneously  gives  a  benefit  to 
the  company,  and  that  is  what  the  Appellant  is  contending  for 
here. 

(1)  Law  Rep.  5  Ch.  294.  (3)  Law  Rep.  5  Ch.  22. 

(2)  Ibid.  2  Ch.  714.  (4)  Ibid.  13  Eq.  437. 

(5)  Ante,  p.  1. 
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L.  jj.      Sir  W.  M.  James,  L.J. : — 

1873  I  am  of  opinion  that  the  decision  of  the  Vice-Chancellor  ought 

Teasdale's   to  be  affirmed.     The  liquidator  eeeks  to  put  on  the  list  of  contri- 
^  butories  a  gentleman  who  has  been  off  the  register  for  many  years, 

and  who  has  been  off  it  by  virtue  of  resolutions  which  were  in- 
tended to  take  effect  by  way  of  alteration  of  the  articles  of  asso- 
ciation, having  been  passed  in  the  manner  required  by  law  for 
altering  the  articles,  and  duly  sent  up  to  the  registrar  accordingly. 
There  was,  by  the  articles  as  they  stood  after  this  alteration,  a 
power  in  the  directors  to  deal  with  two  sets  of  shares  in  different 
ways.  One  set  consisted  of  shares  fully  paid  up,  the  other  of 
shares  on  which  £2  10a.  only  had  been  paid  up.  The  holders  of 
the  first  set  were  minded  to  have  instead  of  them  double  the 
number  of  shares  with  £5  per  share  paid  up.  The  holders  of  the 
other  set  were  minded  to  have  half  the  number  of  shares  with  £5 
per  share  paid  up.  There  is  nothing  in  point  of  law  to  prevent 
such  resolutions  from  being  passed  and  carried  into  effect  if  they 
are  passed  honestly  and  honafde,  not  with  a  view  to  enable  one 
set  of  shareholders  to  escape  liability,  nor  with  any  other  fraudulent 
or  improper  view.  There  is  no  doubt  that  a  company  may  give 
itself  power  to  purchase  its  own  shares,  to  take  surrenders  of 
shai*es,  and  to  cancel  the  certificates  of  shares.  It  is  said  that 
the  second  resolution  diminishes  the  capital,  and  in  some  sense  it 
does,  but  only  in  the  same  sense  in  which  the  capital  is  diminished 
when  a  company  buys  its  own  shares.  And,  as  Mr.  Jaekson  justly 
observed,  the  persons  whose  shares  are  surrendered  to  the  company, 
or  bought  by  the  company,  remain  liable  for  a  year  as  past 
shareholders.  The  amount  of  capital  raiseable  on  the  two  sets  of 
shares  taken  together  was  materially  increased  by  the  arrange- 
ment, so  that  the  creditors  of  the  company  appear  to  have  been 
benefited  by  it.  Under  these  circumstances,  unless  we  can  find 
that  there  has  been  a  violation  of  the  law  in  what  has  been  done, 
the  transaction  must  stand.  We  cannot  introduce  a  new  principle 
of  law  in  order  to  benefit  the  creditors  of  the  company.  If  we 
give  the  resolutions  a  fair  construction,  not  as  intended  to  effect  a 
compulsory  conversion  of  the  shares  of  all  the  shareholders,  but  as 
giving  the  directors  power  to  convert  the  shares  of  those  share- 
holders who  wished  it,  the  case  comes  quite  within  the  principle  of 
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Campbdr$  Gobs  (1).     TeascUUe  accepted  shares  in  exchange  for  his  l.  jj. 

old  shares,  according  to  the  resolutions.  He  sold  and  transferred  to  i873 

the  purchasers  some  years  ago  the  shares  which  he  received,  and  xeasdTlb 

in  my  opinion  he  is  free.     I  am  well  satisfied  to  find  that  a  land  ^^^^ 
fide  transaction  which  took  place  so  long  ago  can  be  supported. 

Sib  G.  Hellish,  L  J. : — 

I  am  of  the  same  opinion.  Sneirs  Case  (2)  and  CampbelTs  Case  are 
direct  authorities  that  where  the  articles  authorize  the  surrender 
of  shares,  such  a  surrender  is  valid  if  made  lend  fide,  and  with  a 
view  to  the  benefit  of  the  company.  Then  was  a  surrender  autho- 
rized by  the  articles  ?  The  articles  originally  contained  no  such 
provision,  and  the  question  turns  upon  this,  whether  the  resolutions 
effectually  altered  the  articles  so  as  to  give  such  authority.  If  the 
resolutions  were  to  be  construed  literally,  as  by  their  own  force  con- 
yerting  the  shares  without  the  consent  of  the  holders,  then  I  think 
they  would  be  vUrd  vires,  and  void.  But,  like  all  other  documents, 
they  ought  to  be  construed  reasonably,  ut  res  magis  valeat  quam 
pereat,  and  they  ought,  I  think,  to  be  construed  as  only  intended 
to  give  power  to  the  directors  to  accept  surrenders  of  old  shares, 
and  issue  new  shares  in  their  stead.  An  article  to  that  effect 
would  have  been  valid.  Teasdale  acted  on  the  resolutions,  gave  up 
the  certificates  of  his  old  shares,  got  new  shares,  and  transferred 
those  new  shares.  I  think  that  thereupon  he  ceased  to  be  a  mem- 
ber of  the  company.  It  is  said  that  he  was  kept  on  the  register 
of  shareholders.  If  that  was  so — and  the  books  of  the  company 
are  in  such  confusion  that  it  is  hard  to  say  whether  it  was  so  or 
not — he  was  kept  there  merely  through  a  blunder  on  the  part  of 
the  company.  It  is  dear  that  the  company  never  meant  to  hold 
him  out  as  a  member,  and  it  is  certain  that  he  never  assented  to 
being  held  out  as  such.  His  position  cannot  be  altered  by  the 
careless  way  in  which  the  register  was  kept 

Solicitors:  Mr.  Wynne,  for  A.  8.  Mather,  Lwerpool;  Messrs. 
Sharpe,  ParkerSj  dt  Co.,  for  Messrs.  Harvey  <fe  Abop,  Liverpool. 

(1)  Ante,  p.  1.  (2)  Law  Rep.  5  Ch,  22. 
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3^j     J»  re  MATLOCK  OLD  BATH  HTDBOPATHIC  COMPANY. 

3  MAYNAHD'S  CASE. 

■  "*■    Contributory — Subtcriber  of  Memomndtan-'Fultif  faid-v.p  Sharti — Payment— 
Set-off. 

M,  subKribei]  the  roemoranduin  of  a  company  ia  NoTember,  1865,  for  lOO 
£10sbue«,  Bod  becune  a  director  ood  chairman.  The  lOOahueinereTegii- 
tered  in  his  name  before  March,  1866.  On  the  lit  of  March  IS66,  he  ^ed 
a  written  ^:ieement  to  tell  certain  land  to  the  coropanj  for  £1000,  and  he 
alicrwarda  conreyed  it  to  tlie  ccmipaDj,  signing  the  ntnal  receipt  for  the 
pnrchage-monej.  It  did  not  appear  that  anj  money  was  ever  paid  to  him, 
but  his  sharea  were  treated  aa  fully  pud  up.  At  a  meetiDg  of  th«  company 
on  the  28th  of  Hardi,  1866,  the  directors  it>t«d  that  they  had  bonght  pro- 
perty on  adrantageous  terms,  the  Tendon  having  agreed  to  aooept  £1000, 
part  of  the  pnrehaae-money,  in  fully  paid-np  ahareb  Some  time  afler  the 
agreement  bad  been  entered  into,  a  minute  was  made  in  the  direclo:^ 
minuU  book  stating  that  100  paid-up  shares  had  been  allotted  to  M.  in 
payment  of  his  purdiBM-money.  No  sharo,  however,  vrere  in  fact 
aUotl«d  to  him.  The  prospectos  contained  a  statement  similar  to  that  in 
the  report.  The  company  having  afterwards  been  ordered  to  be  wound  up,  X 
wu  found  on  the  register  for  100  paid-up  sharea,  but  the  official  liqnidalor 
a[iplied  to  pnt  him  on  the  list  of  contribatories  for  100  other  shares  on  which 
nothing  had  been  paid,  M.,  in  bis  affidavit^  stated  that  he  had,  during  the 
negotiation  for  purcbaae,  offered  to  accept  the  £1000  in  paid-np  sharea  or  lo- 
invest  it  in  paid-np  shares,  and  that  on  the  completion  of  the  purchase  100 
paid-np  shares  were  allotted  to  him  and  received  by  him  in  tatishction  of 
the  £1000:— 

Hdd  (reversing  the  deciaon  of  Bacon,  V.C),  that  M.  was  to  be  treated 
only  as  the  holder  of  fnlly  paid-np  shares,  for  that  on  the  terms  of  the 
contract  and  conveyance  the  company  were  bound  to  pay  him  £1000  in 
caah,  and  that  by  this  his  liability  on  the  100  sharea  for  which  he  signed  the 
memorandum  of  asaociation  was  satisfied,  and  that  the  ezpresaiona  in  the 
prospectus,  the  report,  the  directors'  minute,  and  Jif.'i  siBdaviti,  were- 
not  Bufficieut  to  lead  to  the  conclusion  that  M.  sold  to  the  company  for  100 
fully  paid-up  sharea  distinct  &om  the  shares  for  which  he  signed  Ihe 
memorandum. 

XHIS  waa  an  appe&l  by  Mr.  Maynard  from  a  deciBion  of  Vice- 
Ghauoellor  Baeon  placing  him  on  tlie  list  of  contribatoriea  for  100 
shares  on  which  nothiog  had  been  paid,  in  addition  to  110  folly 
paid  up  shares. 
The  company  waa  registered  on  the  29th  of  November,  1865, 
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as  a  company  limited  by  shares.    The  nominal  capital  was  £25,000        L.  0. 
in  2500  shares  of  £10  each.    The  Appellant  subscribed  the  memo- 

1873 


randum  of  association  for  100  sharesy  was  namedi  in  the  articles 
of  association,  one  of  the  first  directors,  and  became  chairman  of  ^^J^g^"**  * 
the  company.  These  100  shares  appeared  to  have  been  registered  *-* 
in  his  name  some  time  before  March,  1866.  The  articles  provided 
that  at  the  first  general  meeting  all  the  directors  shonld  retire, 
but  should  be  eligible  for  re-election.  The  holding  twenty  shares 
was  the  qualification  for  being  a  director.  The  first  general  meet- 
ing took  place  on  the  28th  of  March,  1866.  The  Appellant  acted 
as  chairman  at  that  meeting,  and  was  re-elected  a  director. 

The  object  of  the  company  was  to  set  up  a  hydropathic  esta- 
blishment on  the  site  of  the  Old  Bath  Hotel  at  Matlock.  This  site 
belonged,  as  to  party  to  the  Appellant  and  Messrs.  Crompion,  HaHe' 
iivff,  and  Wigram^  in  undivided  shares,  and,  as  to  the  rest^  to  the 
Appellant  solely,  and  the  company  were  put  in  possession  in 
November,  1865.  The  Appellant  stated  in  one  of  his  affidavits  as 
follows: — *•  Prior  to  the  10th  of  May,  1865,  Messrs.  Crompton^ 
EaReweU,  and  Wigramf  and  I  had  proposed  to  sell  the  property  to 
the  company  for  £4500, 1  offering  to  accept  paid-up  shares  in  the 
company  to  the  extent  of  £1000  in  payment  for  that  portion  of 
the  purchase-money  which  belonged  exclusively  to  me,  or  to  invest 
£1000,  part  of  the  purchase-money,  in  paid-up  shares  of  the  com- 
pany ;  and  at  a  meeting  of  the  persons  who  were  intended  to  be 
the  first  directors  of  the  company  when  formed,  held  on  the  10th 
of  May,  1865,  it  was  resolved  that  the  necessary  steps  should  be 
taken  to  incorporate  the  company,  and  that  the  secretary  should 
be  and  he  was  thereby  authorized  to  enter  into  a  contract  for  and 
in  the  name  of  the  company  for  the  purchase  of  the  Old  Bath 
Hotel  property  for  £4500,  on  the  understanding  that  the  vendors 
agree  to  invest'  £1000,  part  of  the  purchase-money,  in  paid-up 
shares  of  the  company." 

No  agreement  for  purchase  was  signed  till  the  Ist  of  March, 
1866,  when  two  contracts  were  entered  into,  one  being  for  the  sale 
to  the  company  at  the  price  of  £3500  of  that  part  of  the  property 
in  which  the  Appellant  had  only  an  undivided  share — ^the  other . 
relating  to  that  of  which  he  was  sole  owner.  The  latter  was  a 
contract  for  sale  to  the  company  at  the  price  of  £1000,  with  the 
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usual  proTiaton  for  paymeot  of  interest  if  the  porchase-moaey 
vaa  not  paid  on  the  day  named  for  completion.  The  Appellant, 
by  his  aGBdavit,  stated :  "  Thongb  it  ia  not  so  expressed  in  the 
agreement,  there  was  a  verbal  underBtandiDg  between  me  and  the 
company  that  I'would  invest  the  said  £1000  in  paid-ap  shares  of 
the  company,  as  referred  to  in  the  said  resolntions  of  the  10th  of 
Uay,  1865,  or  accept  the  porchase-money  in  paid-np  shares." 

The  prospectus,  the  date  of  which  did  not  appear,  stated  that 
"  The  directors  have  made  a  satisfactory  arrangement  for  the  pur- 
chase of  the  well-known  Old  Bath  Hotel,  together  with  the  pre- 
mises and  pleasnre-groands  belonging  thereto,  the  vendor  taking 
£1000  of  the  pnrdiase-money  in  paid-up  shares." 

The  report  presented  to  the  meeting  of  the  28th  of  Msrch, 
1866,  stated  that  "The  directors  have  purchased  the  Old  Bath 
Hold  property  for  £4500,  on  advantageous  terms.  The  vendors 
have  agreed  to  accept  £1000,  part  of  the  purchase-money,  in  paid- 
up  shares  of  thn  company,  and  to  take  a  mortgage  on  the  land  for 
the  balance,  £3500,  at  £4  10s.  per  cent,  per  annum." 

In  a  minnto  of  Uie  prooeedings  of  the  directors  of  the  same 
dato,  it  was  stated  that  100  folly  paid-up  shares  had  been  issued 
to  the  Appellant  in  part  payment  of  his  purchase-money.  Ko 
sach  allotment,  however,  was  made. 

Some  time  afterwards  in  the  same  year  Maynard  executed  a 
conveyance  to  the  company,  giving  the  usual  receipt  for  the  pur- 
chase-money. Xo  fresh  shares  were  allotted  to  bim,  but  be  re- 
mained on  the  register  for  bis  original  shares,  which  appeared  to 
have  been  treated  as  fully  paid-up.  In  April,  1867,  ten  other 
shares  were  allotted  to  him,  and  he  paid  up  in  cash  all  the  calls 
on  them.  He  never  was  placed  on  the  register  in  respect  of  any 
farther  shares.  He  stated  in  one  of  his  affidavits  as  follows: — 
"  The  said  sum  of  £1000  was  not,  nor  was  any  part  thereof,  ever 
in  fact  paid  to  me,  but  on  the  completion  of  the  purchase  100 
paid-up  shares  in  the  company  of  £10  each  were  allotted  to  me, 
and  I  accepted  the  same  as  £1000  money's  worth  in  payment  and 
satisfaction  of  the  purchase-money  for  the  said  property,  of  which 
I  was  sole  owner  as  aforesaid,  and  in  fulfilment  of  the  under- 
standing that  I  would  invest  £1000,  part  of  the  purchaae-money, 
in  fully  paid-up  shares  of  the  company." 
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No  trace  appeared  of  the  Appellant  ever  having  received  any 
cash  on  account  of  his  £1000  purchase-money. 

The  company  having  been  ordered  to  be  wound  up,  the  official 
liquidator  applied  to  put  the  Appellant's  name  on  the  list  of  con- 
tributories  for  the  100  shares  in  respect  of  which  he  subscribed 
the  memorandum  in  addition  to  the  110  shares  for  which  he  was 
on  the  register,  and  which  were  admitted  to  be  fully  paid-up 
shares.  Vice-Chancellor  Bacon  decided  in  favour  of  the  conten- 
tion  of  the  official  liquidator  (1). 


L.O. 
and  L.  JJ. 
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(1)  1878.  July  24. 

Sib  Jaxbb  Bagov,  Y.G.,  after  stating 
the  facts,  and  referring  to  the  above  ex- 
tracts from  Mr.  Maynard*s  affidavits, 
continued : — 

That  is  the  whole  material  evidence 
in  this  case ;  and  in  the  written  evidence, 
in  which,  if  the  arrangement  spoken  of 
by  Mr.  Maynard  in  his  last  affidavit 
had  ever  been  come  to^  there  ought  to 
have  been  some  mention  of  it,  I  find  a 
total  blank,  and  an  entire  absence  of 
any  statement  of  fact  from  which  I  can 
properly  draw  any  conclusion  that  such 
arrangement  existed.  On  the  other 
hand,  I  find  the  facts  plain ;  the  memo- 
randum of  association  is  signed,  and 
for  mouths  after  that  this  gentleman, 
being  a  director  of  the  company— upon 
which  I  lay  no  greater  stress  than  the 
caae  positively  requires  me  to  do — he,  as 
a  director  interfering  with  the  manage- 
ment of  the  company,  carries  on  the 
operations  of  the  company  from  No- 
vember, 1865,  to  March,  1866,  without 
any  suggeitiou  that  ho  was  not  the 
absolute  owner  of  the  100  shares  which 
had  been  his  from  the  time  he  signed 
the  memorandum ;  and  against  credi- 
tors who  are  asking  to  be  paid  by  the 
ahareholders  in  this  company,  am  I  to 
say  that  by  this  transaction,  evidenced 
by  such  documents  aa  I  have  referred 
to,  this  gentleman  has  acquitted  him- 
self of  his  obligation  ?  He  is  a  holder 
of   110   paid-up  shares;  beyond  all 


doubt,  he  is  no  less  the  holder  of  100 
shares  which  he  contracted  to  take  by 
signing  the  memorandum  of  associa- 
tion, and  to  hold  otherwise  would  be  to 
deny  the  plain  facts  of  the  case.  It  is 
not  necessary  to  go  into  the  various 
authorities  which  have  been  referred  to. 
The  circumstances  which  have  given 
rise  to  the  decisions  that  have  been  re- 
ferred to  have  often  been  very  embar- 
rassing, and  the  particulars  on  which 
the  judgment  is  founded  sometimes 
very  minute ;  but  in  no  case  has  the 
Court;  departed  from  that  wholesome 
principle,  that  where  the  transactions 
of  the  parties  are  recorded  in  written 
documents  you  must  rely  on  the  writ- 
ten documents,  and  you  must  not  rely 
on  any  suggestion  of  an  understanding 
confirmed  and  corroborated  by  what 
has  been  done  between  the  parties. 
Now  what  corroboration  is  there?  I 
have  observed  on  the  absence  of  the 
mention  of  any  material  fact  in  the 
written  documents.  What  corrobora- 
tion is  there  of  any  part  of  this  case? 
What  is  there  inconsistent  with  the 
fact  that  after  November,  1866,  the 
100  shares  of  which  Mr.  Maynard  was 
the  owner  were  his  for  all  purposes, 
and  might  have  been  sold  and  dealt 
with  by  him,  and  were  his  property  to 
all  intents  and  purposes?  There  was 
no  agreement  binding  anybody  that  he 
would  sell  for  £1000,  or  any  other  sum, 
his  inteiest  in  that  divided  part  of  the 
property  which  is  mentioned.    If  he 
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Mr.  AmphleU,  Q.G.,  and  Mr.  Qraham  Eaatingt,  iar  the  Appel- 
^'-    lant. 

t)-(       Mr.  Kay,  Q.G.,  and  Mr,  Inee,  for  tiie  Kespondent. 

The  following  cases  were  referred  to :  MigoUV$  Case  (1) ;  J)r«m- 
mofttTs  Case  (2) ;  PeB"*  Case  (3) ;  F<yrbe$  and  JuASt  Case  (4) ; 
In  re  Ba^n  EaS  CoUiery  (5) ;  Jones's  Gate  (6) ;  FotherffUTt 
Case  (7) ;  Spargo'i  Cote  (8) ;  Blaeh  &  Co.'a.  Case  (9).] 

Lord  Selborne,  L.C. : — 

The  qaestion  in  this  case  is  one  of  payment  or  no  payment,  the 
liability  of  the  Appellant  to  pay  up  to  the  compaay  the  full  amount 
of  the  Bbares  for  which  he  subscribed  the  memorandnm  of  associa- 


h&d  died,  the  company  had  no  meang 
oC  enforcing  the  performauoe  ai  the 
undertaking  or  agreement  which  \a  re- 
ferred to.  Eli  hGir4t-law  or  devisee 
would  DOt  have  been  bound  to  Bell  for 
£1000  if  the  shores  in  this  companj 
had  increased  greatlj  in  value,  aa  they 
might  have  done.  He  would  not  have 
been  obliged  to  take  the  burthen  on 
hiniHlf,  if  it  was  a  burthen.  If  it 
was  a  benefit,  he  might  have  claimed 
it ;  but  he  was  under  no  aort  of  obli- 
gation between  Koveniber  and  March 
to  do  anything  with  this  company  in 
respect  of  the  sale  of  his  land  when  be 
did,  in  tbe  very  words  which  be  him- 
self osea  on  the  completion  of  tbe 
purchase,  have  100  shares  albtted  to 
him,  and  took  them  as  paid-np  shares. 
FothtrgUtt  Com  (Law  Bep.  8  Ch. 
270),  which  has  been  referred  to,  is  a 
very  valu&ble  decision  in  my  opinion, 
as  it  bos  established  the  principle 
on  which  alone  the  Court  can  safely 
act.  Tbe  Lord  Chancellor,  although 
he  considered  it  to  be  bis  duty  to 
examine  the  other  cases,  so  far  as 
they  had  any  application  to  that  which 
was  before  the  Court,  relied  wholly  and 


entirely  on  the  written  testimony  or 
tbe  documentary  evidence  which  was 
before  him,  and  eiclndcd  from  consi- 
doration — as  in  my  opinion,  if  I  may 
say  so  with  deference,  there  ought  to 
be  excluded  from  consideration  here — 
sH  that  was  sud  about  the  intention  of 
tbe  parlies.  I  can  collect  no  intention 
from  what  boa  been  dono  by  the  par- 
ties, except  the  intention  which  the 
documentary  evidence  plainly  ex- 
presses ;  and  in  my  opinion,  by  signing 
tbe  memorandum  of  association,  Mr. 
Maynard  became  and  is  the  bolder  of 
100  shares  not  paid  np,  and  is  under 
all  the  liabilities  and  obligations  which 
attach,  under  the  Companies  Act,  to 
tbe  holder  of  such  shares  in  a  joint 
stock  company. 

(1)  Law  Bep.  4  Eq.  238. 

(.2)  Ibid.  4  Cb.  772. 

(3)  Ibid.  5  Ch.  11, 

(4)  Ibid.  5  Cb.  270. 

(5)  Ibid.  6  Ch.  346. 

(6)  Ibid.  6  Ch.  48. 

(7)  Ibid.  8  Cb.  27a 

(8)  Ibid.  8  Ch.  407. 

(9)  Ibid.  8  Cb.  254. 
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tion  being  nnqnestioiiabley  and  the  company  having  been  firee  to       L.  o. 
accept  the  payment  in  any  honest  way.    If  the  ccmtract  for  the 
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sale  of  the  Appellant's  property  to  the  company,  dated  the  Ist  of 
March,  1866,  and  the  conyeyance  consequent  thereon,  expressed  ^^q^H^^ 
the  tme  agreement  between  the  parties,  the  company  became  — 
bound  to  pay  the  Appellant  £1000,  the  same  snm  whic^  he  was 
liable  to  pay  them  for  the  shares  in  question,  and  there  was  no 
di£Scnlty  in  point  of  law  in  setting  off  one  payment  against  the 
other;  which,  from  the  evidence  before  ns,  we  are  satisfied  was 
the  thing  intended  to  be  done,  and  actually  done,  so  far  as  the 
parties  could  do  it.  Whatever  difficulty  there  is  in  the  case  arises 
from  the  statement  in  the  prospectus,  which  I  assume  to  have  . 
been  issued  after  the  registration  of  the  memorandum  of  associa- 
tion, to  the  effect  that  the  company  had  made  a  satisfactoiy 
arrangement  for  the  purchase  of  the  Appellant's  property,  the 
vendor  taking  £1000  of  the  purchase-money  in  paid-up  shares  of 
the  company ;  and  from  the  facts  that  the  Appellant,  who  was  the 
chairman  and  a  director  of  the  company,  must  be  taken  to  have 
authorized  the  statement,  and  that  the  company  was,  from  the 
commencement  of  its  legal  existence  in  November,  1865,  in  pos- 
session of  this  property  upon  the  terms,  as  must  be  supposed,  of 
some  parol  agreement  for  its  purchase.  It  further  appears  that 
some  months  before  the  formation  of  this  company  itSj  promoters 
had  authorized  their  secretary  to  negotiate  for  the  purchase  of  this 
property,  on  the  understanding  that  the  £1000  in  question,  which 
was  to  be  part  of  the  entire  purchase-money,  should  be  invested  by 
the  vendor  in  paid-up  shares  of  the  company ;  that  a  report  was 
made  by  the  directors  to  the  shareholders  on  the  28th  of  March, 
1866,  stating  that  the  vendor  had  agreed  to  accept  £1000,  part  of 
the  purchase-money,  in  paid-up  shares  of  the  company ;  and  that  in 
a  board  minute  of  the  same  date  it  is  stated  that  100  paid-up 
shares  had  been  issued  to  the  Appellant  in  part  payment  of  the 
purchase-money.  The  Yice-Chancellor  seems  to  have  regarded 
this  minute,  and  some  passages  in  the  Appellant's  evidence,  as  suf- 
ficient proof  that  he  did  in  fact  receive,  in  payment  for  the  land, 
paid-up  shares  not  identified  with  the  shares  for  which  he  signed 
the  memorandum.  But  in  this  view  of  the  facts  we  cannot  agree. 
It  seems  to  us  dear  that  no  paid-up  shares  were  ever  allotted  to  or 
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].  registered  in  the  name  of  the  Appellant  in  addition  to  the  shares 
now  in  questbn,  which  appear  to  have  been  registered  some  time 
before  March,  1866.    The  question,  to  my  mind,  is,  whether  this 

.BD's  evidence  obliges  or  entitles  ns  to  disregard  the  terms  of  the 
written  contract  of  the  Ist  of  March,  1866,  and  the  eabeeqaent 
coDTeyance,  and  to  hold  that  the  Appellant  was  never,  after  he 
subscribed  the  memorandam  of  association,  a  creditor  of  the  com- 
pany for  £1000,  but  only  a  creditor  for  100  paid-up  shares  in  the 
company.  If  that  were  the  proper  conclusion,  I  should  myself 
agree  with  the  Yice-Chancellot,  and  should  not,  as  at  present 
advised,  be  able  to  hold  that  the  shares  for  which  the  Appellant 
.  subscribed  the  memorandum  were,  or  could  be,  paid  up  by  setting 
off  against  them  the  right  which,  upon  that  supposition,  he  would 
have  had  against  the  company  to  call  for  the  allotment  or  issue 
to  him  of  100  other  folly  paid-up  shares.  He  was  the  chairman 
'  of  the  compauy,  and  the  directors,  as  I  understand,  had  no  power 
to'invest  any  part  of  the  funds  of  the  company  in  the  purchase  of 
its  own  shares.  But  I  do  not  think  we  are  either  obliged  or 
entitled  so  to  deal  with  the  written  agreements,  which,  as  far  as 
appears,  were  entered  into  in  perfect  good  faith,  and  which  cannot, 
in  my  opinion,  be  controlled  by  the  prospectus,  or  the  report,  or 
tiie  board  minute  to  which  I  have  referred.  It  may  have  been 
the  true  meaning,  although,  in  my  judgment,  it  is  not  aptly  or 
accurately  ezpresaed,  alike  of  the  prospectus,  the  report,  and  the 
minute,  that  the  Appellant,  as  vendor  to  the  company,  would  not 
require  the  £1000  to  be  paid  to  him  in  money,  but  would  be 
content  to  have  it  applied  in  paying  up  hia  shares,  or — ^to  ose  the 
expression  of  the  promoters,  in  the  authority  given  by  them  te 
their  secretary  the  year  before-^tbat  he  would  so  invest  the  £1000. 
This  operation,  though  not  equally  advantageous  to  the  com- 
pany as  if  they  had  obtained  the  right  to  leqntre  from  the  Appel- 
lant, as  a  shareholder,  payment  of  the  full  sum  of  £1000  in 
cash,  and  also  the  right  to  his  land  without  any  money  payment 
on  the  delivery  to  him,  as  vendor,  of  a  certificate  for  100  paid-up 
shares  in  the  company,  was  nevertheless  beneficial  to  them,  as  it 
relieved  them  from  the  necessity  of  paying  down  £1000  in 
money  out  of  the  previously  paid-up  funds  of  the  company.  The 
proper  conclusion  of  fact  from  the  whole  evidence,  notwithstanding 


VOL.  IX.]   J  CHANOEBY  APPEALS.  67 

some  inaccoracies  of  language  in  the  Appellant's  affidavitd,  cor-       L.  0. 
responding  with  similar  inaocnracies  in  the  documents  referred  to, 
seems  to  me  to  be,  that  this,  and  this  only  was  the  operation        ^.^^^ 
throughout  intended,  and  that,  as  suggested  by  Mr.  Amphleti^  when    ^^q^^'^ 

an  allotment  of  paid-up  shares  was  spoken  of  in  the  board  minute        

of  the  28th  of  March,  1866,  nothing  more  was  meant  than  that 
the  Appellant  had  his  right  recognised  to  the  issue  of  certificates 
shewing  that  the  100  shares  registered  in  his  name  were,  in  March, 
1866,  fully  paid  up  by  setting-off  against  the  amount  due  on 
them  the  purchase-money  for  the  land.  Consistently,  therefore, 
with  all  that  was  decided  or  said  in  FothergHTs  Oaw  (1),  I  think 
that  the  Appellant  ought  not  to  be  on  the  list  for  these  100  shares 
otherwise  than  as  fully  paid-up  shares.- 

Sir  W.  M.  James,  L.  J. : — 

I  am  of  the  same  opinion.  It  appeared  to  me  almost  from  the 
first,  with  deference  to  the  yiew  of  the  Yice-Chancellor,  that  really 
this  was  a  plain  case  on  the  documents  themselves.  The  Appel- 
lant was,  beyond  all  question,  liable  to  pay  for  100  shares,  and, 
beyond  all  question,  he  did,  by  a  written  agreement — the  only 
binding  agreement  between  him  and  the  company — and  by  a  con- 
veyance, sell  his  land  partly  for  £1000.  That  £1000  was  applied 
by  him  in  payment  of  the  shares  which  he  so  contracted  to  take. 
It  appears  to  me,  that  being  so,  unless  in  some  proper  proceeding 
based  on  proper  materials  that  agreement  and  that  conveyance  are 
set  aside  or  rectified,  it  is  impossible  to  raise  such  an  equity  as  is 
suggested  here  by  way  of  equitable  replication  or  answer  to  the 
plea  of  payment.  If,  indeed,  the  case  could  be  brought  up  to  this, 
that  the  whole  transaction  was  a  sham  and  a  fraud  from  the  begin- 
ning— a  mere  contrivance  to  enable  the  chairman  to  pay  up  £1000 
for  his  shares — ^that  would  be  a  different  thing ;  but  if  the  case  is 
rested  upon  a  refined  equity  arising  upon  a  right  to  have  the  docu- 
ments actually  signed  by  the  parties  modified  or  rectified,  by  reason 
of  something  said  or  done,  or  by  reason  of  something  stated  in  some 
other  document,  then  I  am  of  opinion  that  such  a  case  is  not 
capable  of  being  raised  on  the  trial  of  an  issue  whether  the  money 
was  paid  or  not. 

(1)  Law  Rep.  8  Ch.  270. 
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Sib  G.  Hellish,  L.J.: — 

I  am  of  the  same  opinion.  Upon  the  written  documents,  if  we 
look  at  them  alone,  the  caee  is  dear  enough.  B7  signing  the 
memotandam  of  association  the  Appellant  became  the  holder  of 
100  shares  not  paid  up.  Bj  a  written  agreement  he  sold  land  to 
the  company  for  £1000,  and  he  conveyed  that  land  to  the  com- 
pany end  signed  a  receipt  acknowledging  he  had  received  the 
£1000.  It  is  qnite  plain  (and  that  ie  not  disputed)  that  that 
£1000  was  never  paid.  The  only  £1000  to  which  it  can  be  re- 
ferred is  the  £1000  which  he  owed  on  his  shares.  If  it  stood 
there,  the  matter  is  qnite  plain.  Bat  the  Vice-Chancellor  came 
to  the  conclusion,  principally  from  expressions  in  the  Appellant's 
own  affidavits,  that  in  reality  100  additional  paid-op  shares  were 
allotted  to  him  at  the  time  when  the  conveyance  was  executed, 
and  that  in  reality,  although  he  signed  the  receipt  admitting  that 
he  bad  received  £1000  in  money,  what  he  really  had  received  was 
100  additional  paid-up  shares.  Now  there  is  certainly  no  evidence 
in  the  books  of  the  directors  of  any  allotment  of  snch  additional 
100  shares,  neither  is  he  registered  for  the  additional  100  sbareB, 
but  be  is  only  registered  for  the  original  100.  shares  in  respect  of 
which  he  signed  the  memorandum.  I  cannot  help  coming  to  the 
conclusion  that  the  expressjons  in  his  affidavit  are  merely  in- 
accurate expressions  which  it  is  very  likely  that  petsone  might 
fall  into  from  not  seeing  the  exact  legal  effect  of  signing  the 
memorandum.  In  my  opinion  the  burthen  of  proof  is  clearly  on 
the  official  liquidator  to  shew  that  there  were  really  allotted  to 
the  Appellant,  and  that  he  did  accept;  100  additional  shares 
besides  those  in  the  memorandum.  Looking  at  that,  I  think 
before  the  official  liquidator  can  rely  on  what  may  very  probably 
be  inaccurate  expressions  in  the  Appellant's  affidavit,  he  ahould 
have  cross-examined  him,  and  have  said,  "Did  you  really  mean 
by  this  to  say  that  you  got  100  additional  paid-op  shares  ?  How 
do  you  account  for  these  shares  in  the  memorandum  ?"  If  that 
had  been  done,  I  have  not  the  least  doobt  that  he  would  hare 
explained,  and  would  have  said,  "  I  considered  that  they  were  all 
the  some  shares,  and  that  there  was  no  additional  allotment  at  all." 
I  entirely  agree  with  the  judgments  that  have  been  given. 

Solicitors ;  Messrs.  Saichell  &  Chappie ;  Messrs.  White  <&  Sona. 
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ELMEB  V.  CREASY,  L.O. 

and  L.  JJ. 
[1878    E.    19.]  ig„ 


Afiiioer — Mortgagee-^ Hedemption  Suit — Accounts,  Nov,  18,  25. 

A  Defendant  in  a  redemption  sait,  who  admits  that  the  Plaintiff  is 
entitled  to  a  decree,  cannot  refuse  to  set  out  in  his  answer  his  accounts  as 
mortgagee.  The  rule  as  to  answering  applicable  to  redemption  suits  is  the 
same  as  for  any  other  suits  for  accounts. 

Order  of  McUins,  V.G.,  affirmed. 

1  HE  bill  in  this  case  was  filed  by  Bdbert  Elmers  as  heir-at-law  to 
his  &ther,  William  Mmer^  and  stated  that,  by  an  indenture  dated 
in  or  about  the  year  1814,  and  made  between  William  Elmer  and 
Jdkn  Creasy^  William  Elmer  conveyed  to  John  Creasy  a  piece  of 
land  at  Uptcell,  subject  to  redemption  on  payment  of  £1800  and 
interest  That  William  Elmer  died  in  1853  intestate ;  and  that 
shortly  afterwards  J.  Creasy  went  into  the  receipt  of  the  rents  and 
profits  as  mortgagee,  and  continued  so.  That  the  rents  and  profits 
were  far  more  than  sufficient  to  keep  down  the  interest^  and  that 
the  principal  sum  was  very  much  reduced.  That  Creasy  refused 
to  state  what  was  then  due  to  him  as  mortgagee.  And  the  bill 
prayed  for  an  account  with  rests,  and  that,  on  payment  of  what 
was  dae,  the  Defendant  Creasy  might  be  ordered  to  reconyey. 

The  Plaintiff  filed  interrogatories,  one  of  which  asked  that  the 
Defendant  might  set  forth  a  foil,  true,  and  particular  account  of  all 
rents  and  profits  of  the  mortgaged  hereditaments  received  by  him, 
or  come  to  his  hands  or  to  the  hands  of  any  person  or  persons  by 
his  order  or  for  his  use ;  specifying  the  dates  when,  and  the  persons 
from  whom,  and  the  times  at  which,  he  had  received  the  same  and 
every  part  thereof,  and  how  and  in  what  manner  he  had  applied 
each  and  every  part  thereof. 

The  Defendant^  by  his  answer,  stated  that  the  principal  money 
bad  not  been  reduced  by  the  surplus  rents,  and  submitted  that  it 
would  be  premature  to  set  forth  the  accounts  in  the  answer,  and 
that  he  was  not  bound  to  do  so.  That  the  Plaintiff  had  never, 
except  by  his  bill,  offered  to  redeem ;  and  that  the  Defendant  had 
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neyer  refused  to  render  an  accoant,  or  to  state  the  amonnt  claimed 
by  him  in  respect  of  the  said  mortage  debt. 

The  Plaintiff  excepted  to  this  answer  for  insufficiency,  in  not 
liaving  ansvered  the  interrogatory  aa  to  the  accounts.  The  Vice- 
Chancellor  Malins  allowed  the  exceptions. 

The  Defendant  appealed, 

Hr.  ^mminff,  in  support  of  the  appeal : — 

There  is  no  authority  that  a  mortgagee  is  bound,  in  hia  answer 
to  a  bill  for  redemption,  to  set  out  his  accounts.  The  Defendant 
submits  to  a  decree,  and  will  then  account,  which  is  all  that  can 
be  required.  No  discorery  which  these  accounts  would  give  conld 
be  of  auy  use  to  the  Plaintiff,  and  the  Defendant  ought  not  to  be 
required  to  go  to  all  this  expense  and  trouble.  It  might,  and  orten 
would,  lead  to  great  vexation  and  oppression,  as  redemption  suits 
are  frequently  instituted  by  paupers.  No  doubt  a  trustee  or  exe- 
cutor must  set  out  his  accounts  in  his  answer,  but  he  is  in  a 
fiduciary  position,  which  a  mortgagee  is  uot 

Mr.  Inee,  for  the  Plaintiff : — 

The  fact  that  the  accounts  will  be  taken  under  tJie  decree  is  no 
reason  why  the  Defendant  should  not  set  them  out  in  his  answer : 
WhUe  V.  WHliana  (1).  This  is  a  redempti<ni  suit,  and  the  Plain- 
tiff will  bare  to  pay  for  the  answer  which  he  requires.  He  has  a 
right  to  know  the  state  of  the  accounts,  so  as  to  be  able  to  det«r- 
mine  whether  he  will  go  on  with  the  suit :  Brookes  y.  Boucher  (2) ; 
and  whether  he  can  make  out  a  case  for  an  account  with  rests, 
for  which  at  present  he  has  no  materials :  Donovan  t.  Frieker  (3) ; 
^arrell  r.  Beek/ord  (4).  The  Defeodant  does  not  even  state  hon 
much  he  claims  aa  due  to  him :  Carver  v.  Pinia  Leiie  (6).  Do  La  Bvi 
V.  Biekinaon  (6)  does  not  apply. 

Mr.  Hemming,  in  reply : — 

It  is  now  admitted  that  the  Plaintiff  is  only  fishing  for  infor 
mation,  and  wants  to  see  whether  he  cannot  file  a  better  bilL  The 

(1)  8  Ves.  193.  (4)  1  Hadd.  269. 

<2)  8  Jot.  (N.S.)  639.  (5)  Uw  Bep.  7  Ch.  90. 

t3)  Jac.  165.  (6)  3  K,  &  J.  388. 
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Gonrt  will  not  encourage  such  a  practice,  which  may  be  used  as  a        L.  o. 
means  of  extorting  money  by  threatening  to  put  the  Defendant  to 
the  expense  of  making  out  an  account  which  necessarily  extends 
over  many  years. 
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Nov.  25.  Lord  Selbobne,  L.G.,  now  delivered  the  judgment 
of  the  Court : — 

The  question  in  this  case  is  whether  a  mortgagee  in  possession, 
Defendant  to  a  bill  for  redemption,  admitting  himself  to  be 
redeemable,  can  wholly  decline  answering  interrogatories  as  to 
the  state  and  particulars  of  the  account  which  it  is  one  of  the 
objects  of  the  suit  to  take. 

We  find  no  authority,  and  we  see  no  reason,  for  treating  a 
redemption  suit  as  subject  to  any  dififerent  rule  in  this  respect  from 
that  applicable  to  a  suit  for  any  other  kind  of  accounts  necessary 
for  or  consequential  upon  the  principal  relief  prayed. 

The  question  whether,  before  the  abolition  of  the  Masters'  offices, 
(when  exceptions  to  answers  for  insufficiency  were  heard,  in  the 
first  instance,  by  the  Masters  and  not  by  the  Court),  a  Defendant 
to  an  ordinary  suit  for  such  accounts' could  by  answer  protect  him- 
self from  discoyery  as  to  the  particulars  of  the  accounts  prayed,  is 
discussed  by  Sir  Janie$  Wiffram,  in  sections  159  to  185  of  his  work 
on  Discovery,  and  by  Mr.  Hare,  in  part  iv.  chap.  i.  of  his  work  on 
the  same  subject*  with  the  usual  ability  of  those  writers.  The 
result  is  that  (although,  during  the  interval  between  Lord  Kenyan* 8 
appointment  as  Master  of  the  Eolls  and  the  accession  of  Lord 
Eldon  to  the  Chancellorship,  a  different  practice  was  followed  in 
certain  cases,  of  which  Jacobs  v.  Ooodman  (1)  and  Marquis  of 
Dannegal  v.  Stewart  (2)  are  examples),  the  true  rule,  as  finally 
settled  by  Lord  Eldon  and  his  successors,  was,  that  a  Defendant, 
submitting  to  answer  (even  when  he  altogether  denied  the  Flaintiff^s 
title),  was  obliged  to  answer  fully,  not  only  as  to  other  matters, 
but  also  as  to  consequential  matters  of  account. 

The  principle  expressed  in  Sir  James  WigranCs  first  proposi- 
tion (3),  that  **  the  right  of  a  Plaintiff  to  discovery  is  in  all  cases 

(1)  3  Bro.  G.  C.  487,  n.  (2)  3  Yes.  446. 

(3)  Wigram  on  Discovery,  sect.  25. 
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confined  to  the  qoeetion  or  questions  in  the  caos^  which,  accord- 
ing to  the  pleadings  and  practice  of  the  Conrts,  is  or  are  about  U 
come  on  for  trial,"  might  indeed  have  seemed  to  justify  the  poel' 
ponement,  until  after  the  decree)  of  all  discovery  as  to  items  ol 
account,  concerning  which  no  special  relief  wae  prayed;  especiallyi: 
Lord  Qifford  was  right  in  refusing  (as  he  did  in  Law  v.  SmUer  (l 
and  Walker  v.  Woodward  (2) )  to  receive  at  the  hearing,  or  to  entei 
in  the  decree  as  read,  evidence  as  to  such  items. 

It  most  also  be  admitted  that  mnch  unnecessary  delay  and 
expense  might  (and  probably  did,  in  many  cases,)  result  from  tlif 
rule  that  discovery  as  to  such  matters  could  be  limited  only  bj 
demurrer  or  plea.  The  rule,  however,  was  in  fact  established,  bott 
on  technical  grounds  (which  may  perhaps  have  lost  some  of  theii 
force  since  the  removal  of  the  hearing  of  exceptions  for  insuffi 
ciency  &om  the  Masters  to  the  Court),  and  also  because  a  full  dis 
covery  of  the  details  of  the  account  might  in  some  cases  enable  i 
Plaintiff  to  take  an  immediate  and  final  decree  at  the  hearing,  fo 
what,  on  the  Defendant's  own  statement,  might  appear  to  be  dot 
to  him ;  and  because,  if  this  part  of  the  discovery  were  p06tpone< 
till  a  later  stage,  the  Plaintiff  might  run  the  risk  of  losing  it  alto 
gether,  by  death  or  other  intervening  accidents. 

In  the  Court  of  Exchequer,  when  that  Court  exercised  Equit] 
jurisdiction,  exceptions  to  answers  for  insufficiency  always  cami 
immediately  before  the  Court  itself;  and  a  larger  degree  of  dis 
cretion  as  to  the  allowance  or  disallowance  of  those  exceptions 
according  to  the  view  which  the  Court  might  take  of  their  materi 
ality  to  the  issues  to  be  determined  at  the  hearing  in  each  parti 
cular  case,  prevailed.  After  the  passing  of  the  Act  for  the  abolitioi 
of  the  Masters'  Offices,  efforts  were  very  soon  made  to  obtain  ii 
this  Court  the  benefit  of  a  limitation  of  the  Plaintiff's  right  b 
discovery  by  answer,  such  as  had  prevailed  on  the  Equity  side  o 
the  Court  of  Exchequer,  and  such  as  had  recommended  itself  t< 
the  minds  of  Lord  Kenyan  and  Lord  Louffhiorouffh,  In  Stciniomi 
V.  Nelwn  (3)  and  Clegg  v.  Edmonton  (4),  in  both  which  cases  ] 
was  counsel,  this  experiment  was  unsuccessfully  made  before  tb( 
late  Master  of  the  Bolls ;  nor  is  it  correct  to  say,  that  those  deci- 

(1)  1  Bum.  100.  (3)  IS  Bear.  416. 

(2>  Ibia.  107.  (4)  22  Ibid.  125. 
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sions  of  Lord  BomiUy  were  ever  reversed  or  oyerroled  by  the  Court  K  0. 
of  Appeal.  What  really  happened  in  the  Court  of  Appeal  was, 
that  the  Lords  Justices  succeeded  in  putting  pressure  upon  the 
parties,  so  as  to  obtain  their  consent  to  reasonable  terms  for  expe-  Elver 
diting  the  hearing,  including  such  admissions  for  the  purposes  of  Creasy. 
that  hearing;  as  their  Lordships  thought  sufficient ;  and  upon  those 
terms,  the  exceptions,  or  the  appeals  from  the  orders  allowing 
them  (I  am  not  sure  which,  for  these  cases  upon  appeal  are  not 
reported),  were  ordered  to  stand  over  till  the  hearing.  Vice- 
Chancellor  Wood,  in  De  La  Bt^  y.  Dickinson  (1)  (an  exactly  simi- 
lar case  to  Smnbome  y.  Nelson  (2)),  thought  himself  warranted  by 
those  precedents  in  making  an  adverse  order,  that  exceptions 
for  insufBdency  should  stand  over  to  the  hearing. 

It  is  manifest,  however,  that  the  question  of  sufficiency  or  in* 
sufficiency  was  by  that  mode  of  dealing  with  it  evaded,  and  not 
determined.  Li  all  those  cases  the  Defendant  by  his  answer  had 
wholly  denied  the  Plaintiff's  title  to  relief.  They  furnish  in  any 
view  of  them,  no  authority  for  the  claim  of  a  Defendant  who  admits 
(as  the  Defendant  here  does)  the  Plaintiff's  right  to  relief,  to  refuse 
all  discovery  before  the  hearing  as  to  consequential  matters  of 
account. 

In  the  case  before  us,  the  Plaintiff  asks  by  the  prayer  of  his 
bill  that  the  account  against  the  Defendant,  the  mortgagee,  may 
be  taken  with  rests.  He  has  not  indeed  alleged  in  his  bill  any 
circumstance  entitling  him  by  the  course  of  the  Court  to  that 
particular  relief  But  if  the  course  of  the  Court  entitles  him  in 
this  stage  of  the  suit  to  discovery  as  to  the  state  of  the  account,  it 
would  be  premature  for  us  to  assume  that  he  may  not  by  means  of 
such  discovery  (and  by  amendment,  if  necessary,  of  his  bill)  be 
enabled  to  present  to  the  Court  at  the  hearing  a  case  requiring 
consideration  in  support  of  that  part  of  the  prayer. 

We  are  not  now  called  upon  to  determine  whether  the  Defen- 
dant must,  in  answer  to  these  interrogatories,  set  forth  as  full  and 
detailed  a  statement  of  all  the  items  of  the  account  as  he  might 
be  obliged  to  give  under  a  decree  for  redemption.  The  Court  may 
be  trusted  to  exercise  a  proper  control  over  any  attempt  on  the 
Plaintiff's  part  to  press  for  any  such  minuteness  of  discovery  as 

(1)  3  E.  &  J.  388.  (2)  16  Bear.  416. 
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would  be  either  Texatioos  or  nnreasonable,  as  indeed  it  can  do  Id 
eveiy  caae  in  which  it  is  satisfied  that,  any  kind  of  discovery  ia 
reqnired  vexatioiuly  or  oppressiTely :  Beade  v.  Woodrooffe  (I).  Bat 
the  present  question  ia,  whether  the  Defendant  ia  entitled  to  refase 
to  answer  at  all  before  decree  as  to  these  matters  ?  The  Vice- 
Chanceltor  has  decided  that  he  is  not^  and  with  that  decision  we 
agree.     The  appeal  must  be  dlBmissed  with  costs. 

Solicitor  for  the  Plaintiff:  Mr.  T.  M.  WUkin. 

Bolieitois  for  the  Defendant:  Meesra.  Eetmaan  d  Niehohon. 


Jn  re  OHEARDON. 

Joint  Bankruptcy — Separate  Bankruptciet — DUtrffnttion  <f  Auett — Iriih  Bank- 
rupley. 

One  of  two  partners  was  adjudicnted  bankrupt  in  England,  and  the  other 
in  Ireland;  tfaey  were  thenjointljr  adjudicated  tnokrupts  in  Ireland.  Men 
of  the  joint  creditoTB  were  in  England,  and  a  conaiderable  part  of  the  assets 
wai  in  England: — 

Seld,  that  the  assets  in  England  would  not  be  handed  over  to  the  assignees 
in  the  joint  bankruptcj. 

.  The  effect  of  a  joint  adjudication  after  separate  adjudications,  discoased. 

J  N  this  case  Danid  ffBeardon,  in  England,  and  Haria  Murphy, 
in  Irdand,  had  carried  on  business  in  partnership.  O'Beoffdon 
assigned  his  property  to  trustees  in  England,  and  was  afterwards 
adjudicated  a  bankrupt  in  England.  Maria  Murphy  was  adjudicated 
bankrupt  in  Ireland,  and  then  they  were  jointly  adjudicated  bank- 
rupts in  Ireland,  the  same  perBons  being  appointed  assignees  aa 
were  assignees  under  Maria  Murphy's  bankruptcy.  The  assignees 
in  Irdand  applied  to  the  Court  of  Bankraptcy  in  England  to  have 
certain  money  in  England  belonging  to  the  joint  estate  remitted 
to  them  in  Ir^nd.  The  Begistrar  in  Bankruptcy  refused  to  make 
the  order,  and  the  assignees  in  Ireland  appealed. 

The  facts  of  the  case  are  fully  stated  in  the  judgment  below. 

Mr.  Window,  m  support  of  the  application,  contended  that  nhen 
(I)  24  Beav.  421. 
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there  was  a  joint  bankruptcy/ the  assets  ought  to  be  distributed       L.C. 
under  it   He  cited  Ex  parte  PenAerton  (1) ;  Ex  parte  Bawson  (2) ; 
E»  parte  Digby  (3) ;  Ex  parte  Oridland  (4).  Moreover,  the  balance 
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of  convenience  was  in  favour  of  distribution  in  Ireland.  qiuulbdok 

Mr.  De  Oex,  Q.O.,  and  Mr.  Warmingian,  for  the  trustees  of  the 
deed  of  assignment,  cited  Barker  v.  Ooodair  (5);  Ex  parte  Crew  (6); 
Ex  parte  Brown  (7). 

Mr.  Henriques,  for  the  trustee  under  0'Beardon*8  bankruptcy. 

Mr.  Gill,  for  other  parties. 

Mr,  Window^  in  reply : — 

It  would  be  very  inconvenient  for  the  assignee  of  one  partner  to 
distribute  the  assets  amongst  the  joint  creditors.  The  joint  bank- 
mptcy  ought  to  prevail,  and  the  prior  bankruptcy  does  not  interfere 
with  it :  Morgan  v.  Knight  (8). 


Dec.  19.    Sib  G.  Mellish,  L.J. : — 

This  was  an  appeal  from  an  order  of  Mr.  Begistrar  Brougham, 
by  which  he  refused  an  application  of  the  assignees  of  Daniel 
ffBeardon  and  Maria  Murphy,  under  an  adjudication  by  the  Court 
of  Bankruptcy  in  Irela/nd,  that  it  might  be  declared  that  a  sum  of 
£4227  9s.,  deposited  in  the  London  and  Werimineter  Bank  in  the 
names  of  Samuel  Bevington,  Michael  Dixon,  James  Pudney,  and 
Sanmel  Burrows,  in  pursuance  of  an  order  of  the  London  C!ourt  of 
Bankruptcy  dated  the  25th  of  February,  1873,  and  being  the  pro- 
ceeds of  the  sale  of  certain  goods  by  Messrs.  Bevington  db  Morris 
referred  to  in  the  said  order,  forms  part  of  the  estate  of  Da/niel 
O'Beardon  and  Maria  Murphy ;  and  that  all  necessary  persons 
might  be  directed  to  pay  such  sum  to  the  applicants. 

Daniel  (fBea/rdon  and  Maria  Murphy  carried  on  business  as  hide 
and  skin  merchants  in  England  and  Ireland  ;  ffBeardon  managing 

(1)  1  M.  D.  &  D.  190.  (5)  11  Ve8.  78. 

(?)  1  V.  &  B.  160.  (6)  16  Ves.  286. 

(3)  1  Dea.  341.    .  (7)  1  V.  &  B.  60. 

(4)  2  Bose,  164.  (8)  15  C.  B.  (N.S.)  669. 
Vol.  IX.  S                                         J. 
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the  bnsinesB  in  London,  and  Mrs.  Murphy  in  Dublin,  In  November, 

1872,  (XBeardon  committed  an  act  of  boobniptcy  by  executing  an 
assignment  of  ail  his  estate  and  effects  to  MiehadDiteon  and  Jama 
Pudney,  to  be  equally  dirided  amongst  all  his  creditors. 

On  the  22Qd  of  November,  a  petition  vas  presented  against  him 
in  the  London  Coort  of  Bankruptcy,  and  on  the  20th  of  December  he 
was  there  adjadicated  a  bankrupt.  Samml  Bwrows  was  appointed 
trustee.  Messrs.  Bevinffton  &  Morrit,  auctioneers,  sold  a  large 
quantity  of  skins  belonging  to  the  £rm,  under  the  orders  of  tKe 
trustees  of  the  deed,  for  the  benefit  of  creditors,  and  realized  there- 
from the  sum  of  £4227  9a.;  and  <hi  the  25tli  day  of  February, 

1873,  the  Court,  on  their  application  asking  that  the  Coart  would 
determine  to  whom  the  said  sum  sboold  be  p^d,  made  an  order 
that  this  sum  sboold  be  placed  to  a  deposit  account  in  the  London  and 
Wea^ntter,  in  the  names  of  the  abore-named  SatiMd  Bevinffton, 
iiichad  Viaon,  James  Pudney,  and  Samud  Burrovs.  Dixon  and 
Pudney,  the  trustees  of  the  deed  of  assignment,  were  not  parties  to 
this  order,  but  they  had  notice  given  to  them  that  the  money  was 
placed  in  their  names  jointly  with  others.  Mrs.  Mwjphy  was  served 
with  notice  of  the  application,  but  did  not  appear.  On  the  1st  of 
February,  1873,  Mrs.  Murphy  was  adjudicated  a  bankrupt  in  Ire- 
land, and  the  Appellants  were  appointed  her  assignees. 

O'Beardon  went  over  to  Irdand,  and  on  the  10th  of  February 
(/Beardon  i&  Murphy  were  jointly  adjudicated  bankrupts  is  Ire- 
land, and  the  Appellants  were  appointed  assignees  of  the  joint 
estate  also. 

The  question  we  have  to  determine  is,  whether  the  £4227  9s., 
which  are  unquestionably  joint  assets  of  O'Boardon  &  Murj^y, 
ought  to  be  paid  over  to  the  Irish  assignees.  The  Begistiar  de- 
cided that  be  had  no  jurisdiction  to  make  the  order,  upon  the 
ground  that  Mr.  Dixon,  one  of  tiie  trustees  of  the  deed  of  aasiga- 
ment)  and  one  of  the  persons  in  whose  names  the  money  was 
deposited,  refbsed  to  submit  to  the  jurisdiction  of  the  Court ;  and 
the  Registrar  thought  that  he  had  no  jurisdiction  to  make  a  com- 
pulsory order  against  Mr.  Dixon  in  favour  of  the  Irish  assignees. 

I  will  first  consider  in  whom  the  legal  right  to  suej  fqr  the 
£4227  9s.  is  vested.  It  is  clear  that,  by  the  adjudication  against 
QReardon,  the  trustees  of  ff  Beardon,  and  Mrs.  Murphy  became 
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tenants  in  common  of  the  joint  assets.    When  Mrs.  Murphy  ivaa       L.q 
adjudicated  a  bankrupt,  and  the  Appellants  were  appointed  her 
asaigneeSy  the  joint  assets  were  vested  in  the  English  trustee,  and 
the  Irish  assignees,  as  tenants  in  common.    And  we  are  of  opinion  o*^ABD(»r 
that  the  subsequent  joint  adjudication  against  O'Beardon  &  Mur^       — 
phy  could  not  affect  the  title  of  the  English  trustee,  and  that  the 
joint  assets  remained  vested  in  the  English  trustee,  and  the  Irish 
assignees,  as  tenants  in  common. 

Now  the  main  question  to  be  determined  is,  whether  the 
£4227  9a.  ought  to  be  divided  among  the  joint  creditors,  by  the 
English  trustee  or  by  the  Irish  assignees.  If  the  English  trustee  is 
the.  proper  person  to  distribute  the  money,  we  think  the  Court  has 
power,  under  the  72nd  section  of  the  Bankruptoy  Ad,  I869,^to  order 
the  money  to  be  handed  over  to  the  English  trustee,  and  if  the 
money  ought  to  be  distributed  by  thel  Irish  assignees,  we  think 
that  the  Court  would  have  jurisdiction,  under  the  74th  section,  to 
order  the  money  to  be  handed  over  to  them,  provided  a  proper 
order  of  the  Irish  Court  was  made  asking  the  aid  of  the  English 
Court. 

It  is,  however,  unnecessary  to  consider  whether  a  sufficient  order 
has  been  made  by  the  Irish  Court,  unless  the  Irish  assignees  are 
the  proper?  persons  to  distribute  the  funds,  and  I  will  therefore 
proceed  to  consider  that  question. 

There  is  great  difficulty  in  determining  what  is  the  precise  effect 
of  a  joint  adjudication  against  several  partners  issued  after  a  sepa- 
rate adjudicatioa  against  one  of  them.  In  the  time  of  Lord 
Bardwiekef  as  Lord  Eldon  says  in  several  judgments,  joint  and 
seyeral  commissions  were  worked  together ;  but  since  the  time  of 
Lord  'Eldon,  if  not  before,  the  practice  has  been  either  to  super- 
sede, or  at  least  to  impound,  one  of  the  two  commissions.  The 
ordinary  practice  has  been  to  supersede  or  impound  the  separate 
commissions  on  the  ground  that  the  joint  assets  could  be  best 
distributed  under  the  joint  commission,  and  in  Ex  parte  Pemr 
lerion  (1)  such  an  order  was  said  to  be  quite  of  course.  This 
practice  of  superseding  or  impounding  the  separate  commission 
seems  to  prove  that,  as  long  as  the  separate  commission  remained 
in  fuU  force,  the  joint  commission  could  not  be  worked.    The 

(1)  1  M.  D.  &  D.  190. 
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joint  assets  were  not  vested  in  the  joint  assignees.    If  the  jomt 
commission  was  not  wholly  void,  at  any  rate  the  joint  assignees 
and  the  separate  assignees  were  tenants  in  common  of  the  joint 
estate.    In  Ex  parte  Cridland  (1)  Lord  Eldon  refused  to  supersede 
a  joint  commission,  on  account  of  a  previous  separate  commission 
in  Irelcmd  against  one  of  the  bankrupts,  but  he  gives  no  positive 
opinion  as  to  the  effect  or  even  as  to  the  validity  of  the  joint  commis- 
sion.  He  says  (2),  '*  It  is  too  much  for  me  to  supersede  this  commis- 
sion.   The  bankrupt  may  try  it,  and  due  attention  will  be  given  to 
the  di£Sculties  with  which  the  question  is  surrounded."    Now,  in 
the  present  case,  it  seems  impossible  either  to  supersede  or  to  im- 
pound the  separate  adjudication  in  England ;  and  indeed  we  are 
not  asked  to  do  so.     The  separate  creditors  of  ffBeardon  are 
plainly  entitled  to  have  the  proceedings  against  him  continued  in 
the  ordinary  way.    Then  if  the  adjudication  against  O'Beardon 
cannot  be  superseded  or  impounded,  the  consequence  is  that  the 
Irish  assignees,  notwithstanding  the  joint  adjudication,  have  no 
better  title  to  the  joint  assets  than  the  English  trustee.    Any 
action  or  suit  to  recover  the  joint  assets,  whether  in  England  or 
Irdand,  ought  to  be  brought  by  them  both.    The  case,  indeed, 
seems  to  be  the  same  as  if  there  had  been  no  joint  adjudication  in 
Ireland^  but  only  a  separate  adjudication  against  Mrs.  Murphy, 

On  the  simple  ground  of  convenience,  there  is  certainly  no  more 
reason  why  the  English  joint  assets  should  be  sent  to  Ireland  than 
why  the  Irish  joint  assets  should  be  sent  to  England.  The 
English  adjudication  was  first,  the  greater  number  of  the  joint 
creditors  live  in  England,  and  there  are  considerable  assets  ready 
for  distribution  in  England, 

On  the  whole,  we  are  of  opinion  that  the  order  of  the  Begistrar 
should  be  affirmed,  but  we  think  that  this  is  not  a  case  for  costs. 


LoBD  Selbobne,  L.C.,  concurred. 

Solicitors  for  the  Appellants :  Meigsrs.  lAnUaUr  &  Co, 
Solicitors  for  the  Bespondents :  Mn  A,  Q.  Dition;  Messrs.  Ahrd- 
hams  dt  Eoffey. 


(1)  2  Rose,  164. 


(2)  2  Hose,  169. 
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[1871    C.    7.] 
Condrudive  Notiee^-Occupation — Partnmhip'^TenanU  in  Common,  J>ee,  2. 

C.  aod  B,j  tenantB  in  common  in  fee,  in  equal  BlutTes,  of  a  mearoage  and 
piemiaeay  entered  into  partnership,  and  it  was  agreed  by  the  articles  that  this 
property  should  he  partnership  assets ;  and  it  became  the  place  where  the 
business  of  the  firm  was  carried  on.  After  this  B,  made  a  legal  mortgage  in 
fee  of  one  moiety  to  secure  his  private  debt  to  a  person  who  knew  that  the 
property  was  the  place  of  business  of  the  firm.  Some  years  afterwards  B. 
absconded,  and  C.  was  obliged  to  pay  the  debts  of  the  firm,  all  of  which  had 
been  oontiacted  since  the  mortgage,  and  a  large  balance  thus  became  due  to 
him; — 

Eddy  that  as  the  mortgagee,  when  he  took  his  security,  knew  that  the 
firm  was  in  possession  of  the  property,  he  bad  constructive  notice  of  the  title 
of  the  partnership^  and  that  his  claim  must  be  postponed  to  that  of  O, ;  and 
that  the  circumstance  of  the  debts  paid  by  C,  having  been  incurred  since  the 
mortgage  did  not  affect  the  case. 

IhIS  was  an  appeal  by  the  Plaintiff  from  a  decree  of  the  late 
Vice-chancellor  Wiehens. 

By  indenture  dated  the  29th  of  December,  1863,  a  freehold 
property  in  Plymouth  was  limited  to  such  uses  and  upon  such 
trasts  as  K  Bewlay  and  the  Plaintiff  should  by  deed  jointly 
appoint^  and  in  defi^ult  of  appointment  as  to  one  moiety  to  the 
common  uses  to  bar  dower  in  favour  of  H.  Bewlay,  and  as  to 
the  other  moiety  to  like  uses  in  favour  of  the  Plaintiff. 

Bewlay  and  the  Plaintiff  erected  on  the  property  a  manufactory 
and  other  buildings,  and  entered  into  partnership  as  tobacco  manu- 
facturers and  snuff  and  cigar  merchants  upon  the  terms  contained 
in  articles  dated  the  3rd  of  December,  1864,  under  which  these 
premises  were  partnership  property.  The  business  of  the  partner- 
ship was  carried  on  there. 

On  the  1st  of  June,  1866,  Beu^y  mortgaged  his  moiety  of  the 
property  to  the  Defendants,  Bulted  and  others,  carrying  on  business 
as  bankers,  to  secure  the  balance  due  irom  him  to  them  on  his 
private  account,  and  handed  over  the  deed  of  December,  1863. 
The  mortgage  deed  recited  the  conveyance  to  Bewlay  and  the 
Plaintiff  witl^>9t  x^fecring  to  the  partnership  between  them,  and 
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the  property  was  described  aa  beiog  id  the  occupation  of  BeuHaij, 
and  nsed  by  him  for  canying  on  his  business  as  a  tobacco  mana- 
facturer. 

In  June,  1870,  Bewlay  absconded,  owing  to  the  bankers  on  bis 
private  account  a  sum  exceeding  the  value  of  the  mortgaged 
property.  The  Plaintiff  was  called  upon  to  pay  the  debts  of  the 
partnership,  and  paid  them  all  to  a  considerable  amount,  the 
result  being  that  a  large  sum  was  due  to  him  on  the  partnenbip 
accounts,  and  this  property  was  the  only  partnership  asset  remaining. 
He  then  filed  hia  bill  against  Betclay  and  the  bankers,  alleging 
that  the  bankers,  at  the  time  when  they  took  the  mortgage,  had 
full  notice  that  the  Plaintiff  was  a  partner  in  the  firm  of  Bewlay  & 
Co.,  and  that  the  property  was  in  the  joint  occupation  of  Betelay 
and  the  Plaintiff,  and  that  the  bankers  made  no  inq[uiry  of  the 
Plaintiff  whether  it  was  partnership  property,  and  had,  at  the  date 
of  the  mortgage,  notice  that  it  was  partnership  property.  The  bill 
prayed  for  the  usual  partnership  accounts,  and  to  have  it  declared 
that  the  Plaintiff  was  entitled  to  be  paid  what  should  be  found  due 
to  him  on  taking  the  accounts,  in  priority  to  the  mortgage  of  the 
bankers. 

That  the  bankers,  who  were  also  t^e  bankers  of  the  firm,  knew 
Cavander  to  be  a  partner  when  they  took  the  mortgage,  was  not 
in  dispute,  but  it  did  not  clearly  appear  on  the  evidence  that  they 
knew  the  property  to  be  in  the  occupation  of  tbe  firm. 

Vice-Chancellor  Wickena  made  a  decree  dismissing  the  bill  as 
against  tbe  bankers  (1),  declaring  the  partnership  between  the 

(1)  MaroU  10.  '" '"  P*'*"^™!*'?  ''*!»  Baniay  io  ths 

trade  of  tobacco   manuiactarere  and 

SiE  JoHM  Wickers,  T.C.  :—  whoteaalo  muff  and  cigar  merohants. 

The    Derendanta  Bullet!,  who  ate  They  had  bought  the  land  in  Salnjk 

the    BubBUntial    Defendantfl    iu    this  Slral,  which,  bj  a  deed  of  the  29th  of 

case,  are  mortg^eea  from  the  Defen-  December,  1863,   waa,  subject  tit  a 

dant  Bewlay  (who  has  absconded)  of  eeuenil  power  of  appointment  in  the 

one  undivided  moiet;  of  pramiMS  in  two,  conveyed  to  them  (in  effect)  aa 

Jialeigh  Streel,  Plymouth ;  their  mort-  tenanU  in  oommon,  and  had  erected  oa 

g^e  deed,  which  is  dated  the  lit  of  it  premiaea  for  the  pnipoae  of  tinii 

June,   1866,   purports   tp   oonrey    a  business.     Then   a   partuenhip  wu 

legal  fee   simple,  and  seems  to  have  constituteij  by,  articles  dated  the  3rd 

done  HO.  of  December,  ISlii,  which'  made  tbe 

Cavander,  the  PUintiff  and   owner  premises  partnership    property.     The 

of  the  other  moiety  of  the  premises,  partnership  was  diieolved  in  IBIO,  and 
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Plaintiff  and  Bewlay  dissolved  as  from  Jtme,  1870,  and  directing      L.  JJ. 
the  usual  accounts.    The  Plaintiff  appealed.  ISTS 


it  may  be  taken  that  the  premises  in 
BaUigh  Street  are  substantially  the 
only  partnership  property  remaining; 
that  all  the  debts  of  the  firm  have 
been  paid ;  and  that  on  the  aooount 
between  the  partners  there  is  a  large 
sum  due  to  Cavander,  This  he  claims 
to  hare  paid  out  of  the  Baleigh  Street 
property  in  priority  to  Bidie^e  mort- 
gage. 

As  Oavanden^e  title  to  what  Bewlay 
mortgaged  is  merely  equitable,  he 
must  shew  that  the  Bulteeh  had  notice 
of  it,  in  order  to  establish  priority  over 
their  legal  title.  Actual  notice  he  has 
Med  to  prove  against  them,  and  the 
question  in  the  case  is,  whether  he  has 
shewn  them  to  be  affected  with  con- 
stmctive  notice. 

The  bill,  as  I  understand  it,  asserts 
that  the  BulteeU  (who  undoubtedly 
knew  that  Bewlay  and  Cawmder  were 
partners)  were  aware  that  the  premises 
in  Raleigh  Street  were  in  their  joint 
occupation,  and  suggests  that  at  any 
rate  they  ought  to  have  inquired  of 
Cavander  whether  he  claimed  any 
interest  in  them  before  taking  the 
mortgage.  The  latter  proposition  (as 
distinct  from  the  former)  seems  entitled 
to  no  weight  It  is  not  the  duty  of  a 
a  purchaser  from  one  tenant  in  common 
in  fee  to  inquire  into  the  title  of  the 
co-tenant  or  co-tenants,  even  where 
the  tenancy  in  common  is  subject  to  a 
general  power  of  appointment.  And  it 
would  be  dangeioufl  to  hold  that  there 
is  a  difference  in  that  respect  where 
the  tenants  in  common  are  partners. 
To  do  that  would,  I  think,  be  to  extend 
the  doctrine  of  constructive  notice, 
which,  according  to  WiUon  v.  Eiurt 
(Law  Rep.  1  Cb.  463)  and  Ware  v. 
Lord  Egmont  (4  D.  M.  &  G.  460),  it 
would  be  improper  to  do. 


It  is  argued,  however,  that  if  the 
bankers  knew  that  the  firm  was  in 
possession  of  the  property  the  case 
might  fall  within  the  well-known  doc- 
trine of  Daniels  v.  Davison  (16  Yes. 
249),  of  Jamei  v.  Lichfield  (Law  Bep. 
9  Eq.  51),  and  many  other  cases,  in 
which  it  has  been  laid  down  that 
notice  of  possession  is  in  some  cases 
notice  of  the  possessor's  whole  title. 
But  I  think,  after  considerable  hesita- 
tion, that  I  cannot  consider  this 
knowledge  as  brought  home  to  the 
bankers.  The  allegation  that  they 
knew  it  to  be  in  the  possession  of  the 
firm  as  a  firm,  is  expressly  made  in  the 
original  bill  and  denied  by  the  answer, 
as  I  read  it.  There  is  no  proof  of  it, 
except  the  mere  unexplained  assertion 
of  Cavander  in  his  afSdavit  of  the 
24th  of  July,  1871,  as  to  which  he  was 
not  cross-examined,  but  to  which  ih 
any  case  no  weight  can  be  attributed, 
and  the  mortgage  deed  itself  states  the 
mortgaged  property  to  be  in  the  occu- 
pation of  Bewlay.  The  onus  of  shewing 
notice  is  clearly  on  the  Plaintiff,  and 
I  think  that  he  has  not  dischaiged 
it  That!  being  my  view,''it  is  unne- 
oessary  to  consider  whether  the  rule  in 
Daniels  v.  Davison  (16  Yes.  249)  would 
have  extended  to  such  a  case  as  this. 

The  bill  contains  no  prayer  for  re- 
demption, but  if  the  Plaintiff  asks  it  I 
will  give  him  the  ordinary  decree  for 
redemption  against  the  Bulteeh  and 
Harris,  their  trustee.  If  not,  the  bill 
against  those  Defendants  iwill  be  dis- 
missed with  costs.  As  against  Bewlay , 
the  Plaintiff  is  entitled  to  a  decree  in 
tiie  terms  of  the  first  and  second  para- 
graphs of  the  prayer,  with  the  addition 
of  an  inquiry  as  to  what  assets  of  the 
partnership  there  are,  and  with  a  reser- 
vation of  further  considerBtion. 


OAVAXniB 
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It  was  admitted  by  the  Plaintiff  that  at  the  time  when  Befday 
absconded  there  were  no  debts  owing  from  the  firm  which  were 
due  when  the  mortgage  was  made. 

The  appeal  was  opened  at  some  length  on  the  24th  and  25tb  of 
July,  and  their  Lordships,  not  being  satisfied  on  the  evidence 
whether  the  bankers  at  the  time  of  the  mortg^e  knew  that  the 
mortgaged  property  was  the  bnsiness  premises  of  the  firm,  directed 
thai  if  they  disputed  this  they  should  attend  to  be  croas-ezamined. 
They  attended  accordingly,  on  tbe  2nd  of  December,  and  admitted 
that  when  they  took  the  mortgage  they  were  aware'  that  the 
business  of  the  firm  was  carried  on  upon  the  property. 

'  Mr.  lAndU^  Q.C.,  and  Mr.  Jason  Smith,  for  the  Fhtintiff,  in 
support  of  the  appeal : — 

This  case  is  goTemed  by  Danidt  t.  Davison  (1),  which  decides 
that  where  property  is  in  the  occopation  of  any  one,  that  gives 
notice  of  all  his  rights.  Here  the  property  ?ras  in  the  possession 
of  the  firm  gva  firm,  and  the  bankers  therefore  had  notice  of  the 
rights  of  the  firm.  Holmet  r.  FoweU  (2)  carries  out  the  same 
principle. 

[The  LoBD  Justice  Jaidbs: — I  am  not  prepared  to  go  the 
length  of  all  the  dida  in  that  case ;  it  is  difficolt  to  see  how  s 
possession  of  which  there  are  no  visible  signs  can  put  a  parchaaer 
on  inqoiry,  and  so  affect  him  with  notice.] 

We  are  not  driven  to  rely  on  the  doctrine  going  so  &r  as  that, 
for  the  bankers  here  knew  of  the  possession  by  the  partners  tta 
partners.  Jamw  v.  Lichfidd  (3)  applies  the  doctrine  of  Dani^  v. 
Davixm. 

Mr.  Bristovie,  Q.C.,  and  Mr.  Batten,  for  the  bankers : — 
We  snbmittbatitwouldbeadaiigerons  extension  of  the  doctrine 
of  dmstroctive  notice  to  hold  that  when  two  persons  to  whom 
property  has  been  conveyed  as  tenants  in  commim,  are  in  the 
occQpatioo  of  it,  a  person  dealing  with  one  of  them  is  to  be  held  to 
have  notice  of  arrangements  between  them  which  affect  their 
rights  inter  u.  In  Daniel$  v.  Daviton  the  property  was  in  the 
possession  of  some  one  else,  but  where  two  owners  are  in  possession, 
(1)  16  Tm.  249.  (2)  8  D.  H.  &  G.  572,  f8)  Law  Kep-  »  Eq.  51, 
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why  shonld  any  one  be  called  upon  to  look  beyond  the  deed  under      L.  JJ. 
which  they  derive  title  ?    The  deed  describes  the  property  as  in       1S78 

the  occupation  of  Bewlay,  and  this  statement  would  exonerate  catasbbb 

the  bankers  from  further  inquiry :  Jones  ▼.  Smiih  (1).    Then  the  ^^J^V 

debts  which  the  Plaintiff  has  paid  did  not  exist  when  the  mort-        

gage  was  taken. 

[The  Lord  Justice  James  : — I  am  of  opinion  that  that  is  per- 
fectly immaterial.  If  the  property  was  partnership  property,  and 
the  Defendants  had  notice  of  its  being  so,  it  must  as  against  them 
be  applied  in  payment  of  partnership  debts,  whether  contracted 
before  or  after  their  security. 

The  LoBD  Justice  Hellish  concurred.] 

We  contend,  further,  that  the  Plaintiff  has  by  his  conduct  ex- 
cluded the  rule  as  to  constructive  notice.  He  allowed  the  deed  to 
remain  ia  the  possession  of  his  co-partner,  though  there  was  nothing 
on  the  face  of  it  to  shew  that  the  partnership  had  any  interest  in 
the  property :  PUeher  v.  BawUna  (2). 

Sib  W.  M.  James,  L.  J.  :— 

The  evidence  candidly  given  by  the  bankers  this  morning  as  to 
the  extent  of  their  knowledge  removes  the  ground  on  which  alone 
the  Vice-Chancellor  decided  this  case.  His  Honour  thought  that 
on  the  materials  before  him  it  was  not  made  out  that  the  bankers, 
at  the  time  when  the  mortgage  was  taken,  had  notice. that  the  firm 
of  B&uHay  A  Co.,  qua  firm,  was  in  possession  of  the  premises.  It 
is  now  admitted  that  the  bankers  knew  this  to  be  the  case.  The 
question  is  whether  this  constitutes  notice  of  the  rights  of  the 
partners  as  between  themselves  in  this  property.  I  am  of  opinion 
that^  in  holding  that  it  does,  we  are  not  extending  the  rule  in 
DanieU  Y.Davison  (8),  that  if  a  person  is  in  possession  of  pro- 
perty, notice  of  the  title  under  which  he  is  in  possession  must  be 
attributed  to  every  one  who  deals  with  that  property.  It  was 
urged  that  this  rule  cannot  apply  where  two  persons  who  are 
tenants  in  common  of  property  are  carrying  on  business  upon  it ; 
but  the  title  of  the  partnership,  ju4  partnership,  is  quite  a  dis- 
tinct thing  from  the  legal  title  to  the  freehold.    The  partnership 

(1)  1  Ph.  2U.  (2)  Law  Bep.  7  Ch.  269.  (8)  16  Yes.  249. 
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L  JJ>  J8  a  distinct  tbing ;  tbe  partnenhip  mnfit  be  preBnined  to  be  legall; 
1678  in  poasession  of  the  entirety  of  the  property  for  the  purposes  of 
.rAXDEB  the  trade,  and  therefore,  qua  partnership,  to  liave  some  interest  in 
silitML.    ^^^  entirety.    The  same  resnlt  then  must  follow  as  in  other  eaae» 

where  a  person  is  in  possession  of  property — every  one  who  desk 

with  a  third  party  in  respect  of  that  property  is  put  upon  inqnry 
what  the  interest  of  the  person  in  possession  is.  It  is  admitted  that 
the  rule  would  have  applied  if  BewHay  had  been  sole  owner,  or  il 
there  had  been  a  third  partner  who  was  not  one  of  the  tenants  in 
common ;  but  it  is  difScnlt  to  suggest  any  reason  why  the  circmc- 
stance  that  the  tenants  in  common  are  the  same  persons  as  tlie 
partners  shonld  make  any  difference.  There  was  a  partneiahip  fina 
in  possession,  and  that  pat  the  bankers  on  inquiry  as  to  the  interest 
of  the  firm  even  more  strongly  than  the  purchaser  was  pnt  opoo 
inquiry  in  Danids  t.  Davison  (1).  Then  it  was  orged  that  the  I^in- 
tiff  bad  been  guilty  of  negligence  by  allowing  the  deed  to  come 
into  tbe  bands  of  a  person  by  whom  the  bank  was  deceived ;  bul 
I  can  see  no  gronnd  for  imputing  negligence  to  the  Plaiatifl 
because  he  did  not  tako  steps  to  prevent  bis  partner  from  getting 
possession  of  the  deeds  relating  to  tbe  partnership  property.  Tht 
Plaintiff,  in  my  opinion,  is  entitled  to  the  relief  he  seeks. 

Sib  G.  Mbixish,  LJ.:— 

I  am  of  the  same  opinion.  I  should  be  sorry  to  extend  the  doc- 
trine of  constructive  notice,  bat  the  present  case  appears  to  me 
distinctly  within  tbe  authority  of  DanMs  v.  Daviton.  Tbe  banben 
knew  that  the  Plaintiff  and  BevHay  were  originally  tenants  in 
common  of  this  property,  that  after  tbe  ctmveyance  of  it  to  them 
they  had  entered  into  partnership,  and  that  the  partnership  bnai- 
ness  was  being  carried  on  upon  the  premisee.  Kow  partners  cannot 
carry  on  the  partnership  business  upon  property  of  which  they  are 
tenants  in  common  without  some  bargain  as  to  the  nse  of  it  for 
the  pnrposes  of  tbe  partnership.  There  may  be  a  bargain  that  it 
shall  be  used  for  the  purposes  of  the  partnership  during  the  part- 
nership term,  and  that  tbe  partnership  shall  have  no  farther  inte- 
rest ;  or  it  may,  as  in  the  present  case,  be  made  part  of  the  assets 
of  the  firm ;  or  there  may  be  some  other  bargain ;  but  a  bargain  oJ 
(1)  16  Ves.  249, 
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some  kind  there  mnst  be.  A  person,  therefore,  who  knows  that 
the  property  is  occupied  for  the  purposes  of  the  partnership  busi- 
ness has  notice  that  the  part  owners  have  made  some  bargain 
about  it  which  gives  each  an  interest  in  the  moiety  belonging  to 
the  other,  and  he  is  put  upon  inquiry  what  the  extent  of  that 
interest  is.  I  agree,  therefore,  that  the  claim  of  the  Plaintiff  for 
what  is  due  to  him  on  the  balance  of  the  partnership  accounts  has 
priority  oyer  the  mortgage  to  the  bankers. 

Solicitors :  Mr.  WeaU ;  Messrs.  Wedlake  <t  Letts. 
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BEALL  V.  SMITH. 

[1871    B.    258.] 

Suiihy  Person  ef  Unsound  Mind  noi  found  so  hy  Inquisition — Lunacy — Next 

Friend. 

B.  having  become  of  nnsound  mind,  hia  family  applied  to  8,^  his  agent,  to 
render  accoonts.  8.  oonsnlted  hia  solicitors,  M.  A  P.,  who  in  Anguat,  1871, 
filed  a  bill  in  the  name  of  B.  by  a  next  friend,  who  was  a  stranger  to  the 
family,  against  8.  for  an  account.  A  receiver  was  appointed,  and  in  Decem- 
ber, 1871,  without  notice  to  the  family,  the  cause  was  heard  as  a  short  cause, 
and  a  decree  made  directing  accounts  and  inquiries.  In  March,  1872,  B,  was 
found  lunatic,  of  which  If.  ife  F,  had  full  notice.  On  the  8th  of  June,  1872, 
the  Chief  Clerk  made  his  certificate,  and  on  the  29th  of  June,  1872,  the  cause 
was  heard  on  further  consideration,  and  an  order  made  directing  the  costs  of 
both  parties,  as  between  solicitor  and  client,  to  be  paid  out  of  the  moneys  in 
the  hands  of  the  reoeiven  In  the  accounts  of  the  receiver  as  passed  were 
also  included  considerable  sums  for  hia  poundage  and  for  the  emplpypaent  of 
an  accountant  to  investigate  the  books.  Some  time  after  the  order  on  further 
consideration  a  committee  was  appointed  in  the  lunacy : — 

EM  (varying  the  order  of  Wickens^  V.C.)>  on  petition  by 'the  lunatic  and 
bis  committee,  that  all  the  proceedings  in  the  suit  after  the  appointment  of  a 
receiver  were  unauthorized  and  improper,  and  that  all.  proceedings  after  the 
finding  on  the  inquisition  were  irregular  and  void,  and  that  M,  A  P.  must 
make  good  to  the  lunatic's  estate  the  sums  paid  to  the  accountant,  and  the 
sums  paid  to  themselves  and  the  Defendant's  solicitors  for  costs  (less  the 
costs  up  to  the  appointment  of  the  receiver),  and  miist  pay  the  costs  of  the 
Petition,  both  before  the  Yice-Chancellor  and  the  Court  of  Appeal,  as  between 
solicitor  and  client. 

IhIS  was  an  appeal  by  a  lunatic  and  his  committee  from  an  order 
of  the  late  Yiee-Chancellor  WichenB,  made  on  a  Petition  presented 
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[i.'JJ.  by  them'with'the  sanction  of  the  Master  in  Lunacy,  and  praying  in 
1S78  effect  that  certain  proceediDgs  and  orders  in  a  suit  itutitated  in 
3BAU,  the  name  of  the  lunatic  by  a  next  friend  might  be  declared  to  be 
*'         improper  and  nnanthorized,  and  that  the  solicitor  by  whom  the; 

had  been  condncted  and  obtained  might  indemnify  the  lonatic't 

estate  from  the  costs  occasioned  thereby. 

The  following  statement  of  the  facts  is  taken,  withoat  any  varia 
tion  of  substance,  from  the  judgment  of  the  Lord  Justice  Jama  :— 

In  July,  1871,  the  lunatic,  Mr.  BedU,  was  found  by  the  polia 
wandering  about  the  streets,  was  taken  before  the  magistrates,  anc 
after  the  requisite  medical  examination,  was  placed  by  them  in  > 
lunatic  asylam.  At  that  time  his  business  and  stock-in-trade  wen 
under  the  control  of  the  Defendant,  Charles  Frederich  Smith,  as  bii 
confidential  manager  and  agent.  Notice  was  given  to  Bmiik,  oi 
behalf  of  tlie  lunatic's  family,  of  his  incompetency,  with  a  reqnes 
that  he  wonld  give  them  an  account  of  his  receipts  and  payment 
and  of  the  stock  on  the  premises.  Smith,  in  consequence,  con 
suited  his  solicitor,  who  thereupon  applied  to  Mr.  Jfivn'moit  (thi 
latter  having  in  some  instances  acted  as  attorney  for  the  lonatic 
to  take  some  steps  to  relieve  Smith  from  his  position. 

0[i  the  15th  of  August,  1871,  a  bill  was  filed  in  the  name  o 
SeaU  by  Samuel  Mbrrit,  his  next  friend,  against  Smith,  statinj 
that  the  Plaintiff  was  incapable  of  managing  bis  afiairs,  but  tha 
no  steps  had  been  taken  for  obtaining  an  inquisition,  and  tba 
there  was  reasonable  ground  for  believing  that  he  would  recovei 
and  that  no  such  inquiry  would  be  necessary.  The  bill  fiirthe 
stated  that  the  Defendant  was  the  Plaintiff's  confidential  agent  ani 
manager,  and  alleged  himself  ready  to  render  his  accounts  to  an; 
person  who  could  give  him  a  discharge ;  and  the  bill  prayed  tha 
an  account  might  be  taken  of  the  Defendant's  defdings  as  th< 
I^ntiff's  manager  and  agent,  and  that  a  receiver  and  manage 
might  be  appointed  until  the  Plaintiff  shonld  have  recovered,  or  i 
committee  of  his  estate  should  have  been  appointed,  with  al 
proper  directions  as  to  the  winding-ap  of  the  Plaintiff's  bnsinea 
and  property,  or  other  dealing  therewith,  as  the  Court  8houI< 
think  fit  to  give. 

This  bill  was  filed  by  Merriman  d:  Co.,  as  the  FUintiff*: 
solicitors.    The  next  friend  was  in  no  way  ctmnected  with  th< 
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Plaintiffy  was  an  entire  stranger  to  him  and  to  his  fftmily,  and  was  L.  JJ. 
in  &ct  fonnd  by  Mr.  Merriman  for  the  purposes  of  the  suit  There  1878 
was  some  conflict  of  evidence  as  to  his  pecuniary  circumstancesi  R^ITf. 
but  it  appeared  that  he  had  shortly  before  been  a  bankrupt^  and  a^i^ 
that  shortly  afterwards  he  declared  himself  insolyent  It  was  — 
shewn  to  the  satisfaction  of  the  Court  that  the  suit  was  not  his, 
that  he  was  only  a  nominee  of  Mr.  Merriman,  who  was  a  large 
creditor  of  his,  and  that  he  never  had  or  claimed  to  have  any  voice 
or  control  as  to  the  institution  or  prosecution  of  the  suit  On  the 
filing  of  the  bill  an  application  was  made  in  the  vacation  to  the 
Vice-Chancellor's  Chief  Clerk  for  a  receiyer.  The  Chief  Clerk 
required  that  notice  should  be  given  to  the  family,  who  attended 
by  Mr.  Haatherf  their  solicitor.  The  latter  protested  against  the 
suit  as  unnecessary,  bat  appeared  to  have  at  last  acquiesced  in  the 
appointment  of  a  receiver.  The  Chief  Clerk,  however,  thought  it 
necessary  to  take  the  Vice-Chancellor's  personal  direction  on  the 
subjecty  and  the  Vice-Chancellor,  under  the  peculiar  circumstances 
of  the  case,  thought  a  receiver  might  be  appointed  on  the  terms 
assented  to  by  the  family  solicitor.  There  was  some  contradictory 
evidence  as  to  what  those  terms  were,  but  the  Court  considered  it 
to  be  proved  that  Mr.  Heather,  amongst  other  things,  stipulated 
that  nothing  should  be  done  without  notice  to  him.  Another 
gammons  was  then  taken  out  before  the  Chief  Clerk  for  an  order 
directing  the  sale  of  the  stock-in-trade  and  other  property  of  the 
lanatic.  Of  this  summons  notice  was  given  to  Mr.  Heather,  who 
opposed  it,  except  so  fitf  as  it  related  to  the  stock.  There  was  some 
conflict  of  testimony  as  to  what  the  verbal  decision  of  the  Chief 
Clerk  was,  and  no  order  was  drawn  up  as  to  any  part  of  the 
application* 

After  this,  and  without  any  notice  to  Mr.  Heather,  or  [to  any 
person  on  behalf  of  the  family,  the  cause  was  set  down  for  hearing 
as  a  short  cause,  and  on  the  16th  of  December,  1871,  a  decree  was 
made  oontinoing  the  receiver  and  manager,  and  directing,  first,  an 
account  of  all  dealings  and  transactions  of  the  Defendant  as  the 
Plaintiffs  manager  and  agent;  secondly,  an  inquiry  what  steps  ought 
to  be  taken  as  to  the  surrender,  sale,  or  other  disposition  of  the 
leasehold  property  of  the  Plaintiff  used  for  the  purposes  of  his 
business,  and  as  to  the  rents  due  in  respect  thereof,  and  as  to  the 
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sale  and  disposition  of  the  stock-in-trade^  fixtures,  and.  effects 
belonging  to  the  Plaintiff's  business ;  thirdly,  an  inquiry  what  steps, 
if  any,  ought  to  be  taken  with  a  view  to  ascertain  the  mental  con- 
dition of  the  Plaintiff,  and  whether  any  and  what  proceedings 
should  be  taken  in  Lunacy  or  otherwise  for  the  protection  of  the 
Plaintiff's  person  and  estate,  and  by  whom  such  proceedings,  if  any, 
should  be  instituted.  Further  consideration  was  adjourned,  with 
liberty  to  apply. 

The  suit  went  on  in  its  regular  course,  the  stock  was  sold,  the 
inquiries  prosecuted,  and  the  accounts  taken  in  Chambers,  and  a 
certificate  made,  dated  the  8th  of  June,  1872^  whereby  it  was 
certified  that  the  Defendant  had  brought  in  his  accounts,  shewing 
a  balance  due  from  him  of  £57  lis.  10(2.,  which  he  had  paid  to  the 
receiver,  and  handed  over  to  him  all  books  and  papers,  and  that 
the  accounts  had  not  been  further  investigated.  It  was  further 
certified  that  the  stock  had  been  sold  by  the  receiver  on  the  13th 
of  March,  1872,  and  that  the  Plaintiff  on  the  25th  of  March,  1872, 
was  found  lunatic  by  inquisition ;  and  the  third  inquiry  had,  there- 
fore, not  been  further  prosecuted.  And  it  was  found  by  the 
certificate  that  a  committee  of  the  estate  had  not  been  appointed. 

On  this  certificate  the  cause  was  set  down  for  further  considera- 
tion, and  heard  as  a  short  cause  on  the  29th  of  June,  1872.  By 
the  order  then  made,  it  was  ordered  that  the  costs  of  the  Plaintiff 
and  Defendant  should  be  taxed  as  between  solicitor  and  dient, 
including  in  the  costs  of  the  Plaintiff  any  costs,  charges,  and 
expenses  properly  incurred  of  and  incident  to  the  inquisition  in 
Lunacy  and  the  proceedings  thereunder  in  the  certificate  men- 
tioned ;  and  it  was  ordered  that  the  costs,  when  taxed,  should  be 
paid  by  the  receiver,  and  that  the  receiver  should  be  discharged, 
and  pass  his  final  account,  and  pay  the  balance  to  the  credit  of 
the  cause,  and  that  the  balance,  when  so  paid  in,  should  be  invested 
and  accumulated. 

The  balance  in  the  receiver's  hands  was  arrived  at  by,  amongst 
other  things,  charging  him  with  the  sum  which  he  had  himself 
received  on  his  settlement  of  the  accounts  with  the  Defendant 
SmiOi^  and  by  his  discharging  himself  by  the  following  items;  viz : 
Paid  to  M&rrimanf  Powdl,  &  Co.  for  the  Plaintiff's  costs  of  suit, 
and  costs  incurred  in  the  lunacy,  £207  Qs.  5d. ;  and  to  the  solicitors 
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of  the  Defendant  £51  17s.  4d,  for  their  costs  of  suit^  pursuant  to  a       L.  Jj. 
certificate  of  the  2l8t  of  September,  1872 ;  receiver's  poundage,    '  1878 
£144  68.  3^. ;  and  to  an  accountant  for  inrestigating  the  books      Bbau. 
£246 ;  with  some  other  items,  making  in  the  whole  nearly  £700.      simH. 
The  gross  amount  got  in  was  £2886  6s.  Id.  

The  Defendant  Smith  had  settled  his  accoxmts  with  the  receiver 
in  September,  1871 ;  Mr.  SmiiVs  account,  the  last  item  in  which 
was  dated  the  22nd  of  September,  1871,  being  closed  by  a  pay- 
ment to  the  receiver  of  the  balance  in  his  hands  of  £57  lis.  lOd., 
and  in  the  receiver's  account  the  first  item  was  "  0.  T.  SmUh — 
balance  of  cash  in  his  hands,  £57  lis.  lOi."  And  it  appeared 
that  there  was  not  any  further  or  other  taking  of  the  accounts  of 
the  Defendant  Smiih  in  the  suit  except  his  formal  affidavit  verify- 
ing the  account  shewing  such  balance. 

On  the  17th  of  February,  1872,  while  the  suit  was  in  progress, 
the  usual  petition  for  an  inquiry  was  presented  in  Lunacy,  of  which 
petition  Messrs.  Merrimam,  &  Co.  had  notice,  and  appeared  on 
behalf  of  the  lunatic  to  demand  a  jury.  On  the  13th  of  March, 
1872,  Mr.  BeaU  was  found  to  be  a  lunatic,  of  which  finding  notice 
was  also  given  to  Messrs.  Merriman  dt  Co.  On  the  24th  of  July, 
1872,  the  Master  reported  that  Mr.  Richard  Bedllf  the  son  of  the 
lunatic,  should  be  appointed  committee  of  the  estate.  The  order 
was  confirmed  on  the  29th  of  July,  1872,  but  from  some  delay  as 
to  the  recognizances,  the  appointment  was  not  actually  completed 
until  December,  1872.  It  was  then  for  the  first  time  discovered 
by  the  committee  and  by  his  solicitor  that  the  estate  of  the  lunatic 
had  been  dealt  with  as  before  stated,  and,  with  the  assent  of  the 
Master  in  Lunacy,  a  petition  was  presented  in  the  suit  praying 
that  the  proceedings  in  the  suit  subsequent  to  the  finding  that  Beatt 
was  a  lunatic,  and  in  partictdar  the  certificates  of  the  8th  of  June, 
1872,  and  the  21st  of  September,  1872,  and  the  order  on  further 
consideration  of  the  29th  of  June,  1872,  might  be  set  aside  for 
irregnlarity,  and  that  Messrs.  Merriman  &  Powdl  might  be  decreed 
to  make  good  to  BealTa  estate  the  amounts  paid  by  the  receiver  by 
virtue  of  the  order  on  further  consideration ;  and  that  it  might  be 
declared  that  the  institution  and  prosecution  of  the  suit  in  the 
name  of  Morris  as  the  next  friend  of  BedU,  without  the  knowledge 
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or  concurrence  of  any  member  of  BedHs  family,  was  unnecessary 
and  improper,  and  that  the  Bespondents,  or  such  of  them  as  the 
Court  should  think  just,  might  be  ordered  to  indemnify  Bealti 
estate  against  the  costs  of  the  suit,  or  such  part  thereof  as  the 
Court  should  deem  proper ;  and  that  Messrs.  Merriman  &  Powell 
might  be  ordered  to  make  good  such  parts  of  the  costs  of  the  suit 
as  Morris  might  be  ordered  to  indemnify  the  estate  against,  and 
should  not  be  able  to  satisfy ;  and  that  the  costs  of  the  application 
might  be  paid  by  the  Respondents,  or  such  of  them  as  the  Court 
should  think  just 

The  Bespondents  were,  Morris,  the  next  friend.  Smith,  the 
Defendant,  and  Messrs.  Merriman  &  Powell. 

The  Petition  was  heard  by  the  late  Vice-chancellor  Wickens, 
who,  on  the  30th  of  June,  1873,  with  the  consent  of  Smiih,  made  an 
order  directing  inquiries,  1,  whether  any  sum  of  money  had  been 
allowed  against  BedWs  estate  in  the  accounts  either  of  the  re- 
ceiver or  the  Defendant  beyond  what  ought  to  have  been  allowed 
to  them  on  those  accounts ;  and  in  making  this  inquiry  Beall  was 
to  be  allowed  to  surcharge  and  falsify  the  accounts  already  taken 
under  the  decree  and  the  order  on  further  consideration,  or  either 
of  them.  2.  An  inquiry  what  sum  (if  any)  was  paid  to  the 
Defendant  for  his  costs  directed  to  be  taxed  by  the  order  on  further 
consideration  in  excess  of  what  ought  to  have  been  paid  him  for 
costs  as  between  party  and  party.  3.  An  inquiry  what  sum  was 
received  by  Messrs.  Merriman  &  Powell  under  the  order  on  further 
consideration  for  costs  of  lunacy  proceedings  in  excess  of  what 
costs  (if  any)  ought  to  have  been  allowed  them  on  that  account 
Further  consideration  of  the  Petition  was  adjourned,  with  liberty 
to  apply. 

Beall  and  the  committee  appealed  from  this  order. 

Mr.  Bristowe,  Q.C.,  and  Mr.  Freding,  for  the  Appellants. 

Mr.  Oreene,  Q.C.|  and  Mr.  Bradford,  for  Morris,  the  next  friend, 
and  for  Merriman  dk  PoweU. 


Mr.  Lindley,  Q.C.,  and  Mr.  Eorton  Smith,  for  the  Defendant 
The  following  authorities  were  referred  to : — Hartley  v.  QH- 
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hrt  (1);  Light  v.  Liphi  (2);  Be  Macfarlane  (3);  Wartnaby  v.  L.JJ. 

WafintAtf  (4);    Ndaon  t.  Duncomhe  (5);   AUomeif^Qenerdl  at  1873 

reb^im  o/*  Jb«  (6) ;  Elmer  on  Lunacy  (7) ;  Beverley's  Com  (8) ;  Bball 

aioMe  de  Preroffolivd  (17  Edw.  2,  c  9) ;    WirUhrop  v.   JW»-  ^;^ 

throp  (9) ;  Shdford  on  Lunacy  (10) ;  OcUinean  on  Lunatics  (11).  - — 


Bee  6.  Sir  W.  M.  James,  LJ.|  after  stating  the  facts  to  the 
same  effect  as  above,  continued : — 

It  is  difficult  to  see  how  the  order  now  under  appeal  can  be 
right  The  committee  cannot  go  in  in  that  suit  to  surcharge  and 
falsify  the  accounts  without  making  himself  a  party  to  it»  and 
adopting  and  ratifying  the  suit  and  proceedings,  the  very  things 
of  which  he  is  complaining,  his  case  being  that  the  whole  proceed- 
ings were  improper,  and  after  a  certain  stage  irreguk^.  Is  it,  then, 
the  law  of  this  Court  that  any  solicitor  may  institute  a  suit  and 
take  any  proceedings  he  may  think  proper  so  as  to  bind  the  estate 
of  a  person  of  unsound  mind,  and  that  by  virtue  or  under  colour  of 
orders  of  Court  obtained  by  himself  of  his  own  authority,  without 
any  check  whatever,  he  may  employ  and  pay  an  accountant  at  any 
rate  of  remuneration,  pay  himself  and  others  any  amount  of  costs, 
and  take  and  settle  the  accounts  between  the  lunatic  and  the 
lunatic's  agent  or  other  debtor  ?  It  would  be  very  startling  if  this 
were  so,  and  still  more  startling  if  this  could  be  done  after  the 
lunatic  had  been  placed  under  the  proper  protection  provided  by 
the  law  by  a  petition  for  an  inquiry,  by  the  inquiry  and  the  finding. 
The  law  of  the  Court  of  Chancery  undoubtedly  is  that  in  certain 
cases  where  there  is  a  person  of  unsound  mind,  not  found  so  by 
inquisition,  and  therefore  incapable  of  invoking  the  protection  of 
the  Court,  that  protection  may  in  proper  cases,  and  if  and  so  far 
as  may  be  necessary  and  proper,  be  invoked  on  his  behalf  by  any 
person  as  his  next  friend.  But  every  person  so  constituting  himself 

(1)  13  Sim.  596.  (6)  Mitf.  Plead.  32,  n. 

(2)  25  Bear.  248.  (7)  5th  Ed.  1. 

(3)  2  J.  &  H,  673.  (8)  4  Rep.  123  b. 

(4)  Jac.  377.  (9)  1  C.  P.  Coop.  Temp.  Colt.  1%. 

(5)  9  Beav.  211.  (10)  Page  74. 

(11)  Vol.  i.  p.  192. 
Vou  IX.  /  1 
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(^ciooely  the  gnardiao,  committee,  and  protector  of  a  person  o( 
unsound  mind  does  bo  entiraly  at  his  own  risk,  and  ho  must  be 
prepared  to  vindicate  the  necessity  and  propriety  of  his  proceed- 
ings if  they  are  called  in  question,  and  to  bear  the  conseqnenoet 
of  any  unnecessary  and  improper  proceedings.  He  takes  the  risk, 
moreover,  of  having  his  proceedings  wholly  repudiated  by  the 
lunatic,  if  be  should  recover  bis  reason,  just  as  the  next  friend  of 
an  infant  rnns  the  risk  of  having  bis  proceedings  wholly  repudiated 
on  tbe  infant  attaining  his  full  age.  It  is  to  be  borne  in  mind 
that  nnsoundnesB  of  mind  gives  the  Conrt  of  Chancery  no  juris- 
diction whatever.  It  is  not  like  infancy  in  that  respect  The 
Court  of  Chancery  is  by  law  the  guardian  of  infants,  whom  it 
makes  its  wards.  The  Court  of  Chancery  is  not  the  curator  either 
of  tbe  person  or  tbe  estate  of  a  person  non  eompoa  mentii,  whom  it 
does  not  and  cannot  make  its  ward.  It  is  not  by  reason  of  the 
incompetency,  but  notwithstanding  the  incompetency,  that  the 
Court  of  Chancery  entertains  tbe  proceedings.  It  can  no  more 
take  upon  itself  liie  management  or  disposition  of  a  lunatic's  pro- 
perty than  it  can  tbe  management  or  disposition  of  tbe  property  of 
a  person  abroad,  or  confined  to  bis  bed  by  illness.  The  Court  can 
only  exercise  sncb  equitable  jurisdiction  as  it  eould  under  the 
same  circumstances  have  exercised  at  tbe  suit  of  the  person  him- 
self, if  of  sound  mind.  If  there  be  a  tmst  property  is  wiiicb  the 
person  is  beneficiaUy  interested,  the  Conrt  may,  no  doubt,  deal 
with  it  in  such  manner  as  it  may  deem  just,  and  it  will,  if  neces- 
sary, ascertain  the  nature  and  extent  of  his  interest,  and  will 
aotborize,  and,  in  a  proper  case,  compel,  the  tmstee  to  deal  with 
the  lunatic's  interest  in  tbe  trost  property  for  bis.  benefit.  But 
tiut  arises  fVom  its  inherent  absolute  jarisdiction  over  trusts  and 
tmst  funds.  So,  in  a  case  of  partnership,  it  may  make  tbe  neces* 
sary  orders  with  respect  to  tbe  partnership  and  its  assets,  notwith- 
standing the  incompetency  of  a  partner;  but  that,  again,  is  h 
consequence  of  its  ordinary  jarisdiction  in  partnership  matters, 
wbicb  is  not  ousted  or  paralysed  by  such  incompetency.  And  per- 
haps the  more  common  case  of  its  interference  is  where  the  incom- 
petent person,  by  his  next  friend,  seeb  to  set  aside  instruments  or 
other  gifts  obtained  by  persons  taking  fraudulent  advantage  of  bia 
mental  weakness.    But  I  know  of  no  authority  and  no  principle 
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for  the  Court  of  Chancery  taking  into  its  care  the  estates  or  other      L.  JJ. 
property  of  which  snch  a  person  is  the  legal  owner,  or  appointing       1S73 
a  receiver  of  rents  or  debts  legally  due  to  him»  or  settling  or  deal-      Bji!a!i« 
ing  with  his  legal  creditors  or  debtors.   It  is  not  surprising^  there-      g^^* 
foie,  that  the  Yice-Chancelior  at  the  outset  hesitated  even  as  to      * — 
making  the  flrst  order  appointing  a  receiver  and  manager  of  the 
business  and  stock.    But  the  Yice-Chancellor  did,  after  his  atten- 
tion had  been  called  to  the  fetcts  of  the  case,  make  such  order, 
which  may  perhaps  be  justified  by  considering  the  Defendant 
Smith  as  a  gua$i  trustee  of  the  property  in  his*  hands  by  reason  of 
hii  fiduciary  position.    But  when  that  order  had  been  obtained 
every  legitimate  object  of  the  suit  had  been  effected,  and  it  is 
impossible  to  suggest  any  benefit  that  could  possibly  have  accrued 
to  the  lunatic  from  its  further  prosecution,  much  less  from  hurry- 
ing it  on,  as  was  done*    It  was  quite  dear  that  if  the  lunatic 
recovered  he  could  act  for  himself ;  it  was  also  clear  that  if  he 
did  not  within  a  few  months  recover,  it  would  be  necessary  to 
obtain  for  him  the  legitimate  protection  of  Ihe  Court  in  Lunacy, 
If  the  order  for  a  receiver  and  manager  was  really  within  the 
joriadiction  of  the  Court,  of  course  that  order  itself  would  enable 
him  to  get  in  the  trade  debts  and  realize  the  trading  stock,  which 
was  all  that  could  be  done.    Let  us  see,  however,  what  was  pro* 
posed  to  be  done  by  the  decree.    (1.)  To  take  an  account  of  the 
dealmgs  and  transactions  of  the  Defendant  as  the  Plaintiff's  agent. 
How  could  such  an  account  be  taken  in  the  absence  of  any  person 
legally  authorized  or  really  competent  to  represent  the  lunatic  ? 
Supposing  it  had,  instead  of  shewing  a  balance  of  £50  due  to  the 
lunatic,  shewn  a  balance  of  £500  or  £5000  due  from  him,  could 
the  Court  have  made  an  order  on  him  to  pay  it  ?    The  Court,  of 
course,  has  no  means  itself,  ex  officio,  of  taking  such  an  account ; 
it  can  only  deal  with  the  matters  brought  before  it.    The  solicitor 
could  not  have  taken  on  himself  out  of  Court  to  settle  such  an 
account,  and  the  form  of  taking  the  accounts  in  Court,  where  the 
solicitor  had  the  sole  control  of  the  proceedingci,  was  merely  and 
necessarily  a  sham,  to  give  colour  to  what  had  been  done  out  of 
Oourt.   In  fact  the  account,  so  fSeur  as  it  was  capable  of  being  taken 
at  all,  was  taken  before  the  decree,  between  the  receiver  and  the 
agent ;  and  the  sole  practical  result  of  all  the  proceedings  in  the 
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Buit  was  an  affidavit  of  the  agent  sweating  to  the  eorrectneia  of  his 
own  account.  This  is  all  that  can  be  ahewn  as  die  frait  of  hundredi 
of  pounds  of  expense.  The  Innatio  bad  no  interest  whateTer  in 
having  this  aoconnt  ratified  and  omfirmed  by  the  Coart.  Nodonbl 
the  Defendant  Smtih  had  an  interest  in  getting  his  own  acconntf 
so  ratiGed  and  confirmed  if  be  conld.  Is  fact,  the  snit,  which  vai 
originally  institoted  to  relieve  ifi^^  from  the  embarrassment  hf 
was  in,  was  continued  in  order  to  give  him  a  final  settiemeni 
release,  and  discbat^.  But  what  possible  justification  can  then 
be  for  spending  a  lanatio  principal's  money  in  the  relief  sw 
release  of  bis  agent?  (2.)  Take  the  inquiry  wbiob  next  follow8 
What  oonld  be  more  idle  than  that  ?  The  Court  coold  do  nothing 
upon  it.  It  conld  not  sell,  it  could  not  surrender,  it  coald  not  di» 
pose  of  anything,  except  so  far  as  was  necessarily  incident  to  th< 
duties  of  a  receiver,  even  if  so  &r  aa  that.  (3.)  This  inquiry  i 
also  a  most  singular  one.  The  Court  of  Chancery  has  no  jurisdic 
tioQ  to  direct  or  to  interfere  with  proceedings  in  lunacy.  Sonii 
precedent  might  possibly  be  found  for  such  an  inquiry,  but  tha 
must  have  been  where  there  was  a  turn  eompoi  iMtui  que  tntd,  ant 
with  a  view  to  the  application  of  a  trust  fond  or  oUier  fund  undei 
the  administration  of  the  Court  as  the  result  of  snob  an  inquiry 
Further,  bow  conld  such  an  inquiry,  or  the  previous  inquiry,  bt 
pertinent  to  a  suit  against  tbe  Defendant  Smith,  who,  when  he  hat 
handed  over  the  stock  to  tbe  receiver,  bad  nothing  furthw  to  d( 
with  the  lunatic's  estate  or  affiurs,  except  to  settle  bis  own  balance  i 
It  may  be  said  that  the  Court  made  the  order,  but  I  repeat  that  « 
between  a  person  non  compoa  mentit,  who  could  give  no  anthoritj 
or  instmctions,  and  a  solicitor  proposing  to  act  in  bis  interest  anc 
on  bis  behalf,  the  orders  of  the  Court  obtained  by  the  latter  givf 
him  no  protection.  They  are,  as  between  them,  really  tbe  solicitor'! 
own  orders.  All  the  subsequent  proceedings,  with  their  minooi 
costs,  flowed  out '  of  this  decree,  which,  in  my  opinion,  was  moai 
unnecessarily,  improperly,  and  recklessly  taken. 

Besides  these  considerations,  tbere  is  still  another  grave  questioi 
to  be  dealt  with.  The  bill  purports  to  be  tbe  bill  of  a  person  ol 
nnsound  mind,  not  found  so  by  inquisition,  suing  t^  fais.nexl 
friend.  It  is  essential  to  any  such  suit  that  .the  Plaintiff  should 
be  of  unsoQud  mind,  and  that  he  should  not  have  been  found  so  bj 
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inquisition.    What  is  the  effect  of  that  state  of  things  ceasing  to       L.  JJ. 
be  ?    I  am  of  opinion  on  principle,  and  there  is  no  authority  to       1878 
the  contrary,  that  the  suit  is  absolutely  paralysed  thereby.    If  he      Bbau. 
becomes  of  sound  mind,  the  next  friend  can  haye  no  pretext  for      ^^^ 
continuing  his  interrention ;  if  he  is  found  lunatic  by  inquisition,        — 
so  as  to  be  under  the  control  and  protection  of  the  Orown  and  of 
the  Court  in  Lunacy,  there  is  equally  no  pretext  for  coptinuing  the 
officious  protection  of  a  self-constituted  guardian  or  committee 
when  there  is  a  legitimate  protection  in  the  proper  tribunal.    We 
were  referred  to  some  decisions  or  dicta  to  the  effect  that  a  suit  « 

becomes  abated  by  the  appointment  of  a  committee,  and  it  was 
contended  from  this  that  there  was  no  abatement  until  such  ap« 
pointment.  But  there  is  no  decision  that  it  can  go  on  in  the 
interval  between  the  inquisition  and  the  appointment,  and  Vice* 
Chancellor  ShadtoeU  expressed  a  clear  opinion  that  going  on  even 
after  the  commencement  of  proceedings  in  Lunacy  would  be  a 
fraud  on  the  jurisdiction.  It  is.  not  suggested  that  such  a  bill 
oould  be  filed  in  the  interval  between  the  inquisition  and  the  final 
appointmeitt  of  a  committee,  or  in  the  interval  between  the  death 
of  one  committee  and  the  appointment  of  another.  The  com* 
mittee.is  only  an  officer  of  the  Court,  the  Court  itself  being  only 
the  delegate  of  the  Crown's  prerogatiye.  It  is  not  because  a  com- 
mittee has  been  appointed,  but  because  the  Crown,  by  its  proper 
tribunal^  has. the  lunatic  and  all  his  affiurs  under  its  exdusiye  care 
and  proteQtion,  that  the  power  of  any  person  to  commence  or  to 
prosecute  any  proceedings  lor  his  protection  is  taken  away.  There 
is  no  inconyenience  or  injustice  in  this.  Application  can  at  all 
times  be  made  to  the  Court  for  anything  that  may  require  or  may 
be  just  to  be  done,  and  no  doubt  if  any  person  who  has  interfered 
for  the  protection  of  a  lunatic  can  satisfy  the  Court  that  he  has 
acted  hon&fidef  and  for  the  benefit. of  the  lunatic,  the  Court  will 
reimburse  him,  as  it  would  recompense  any  other  person  who  had 
rendered  services  to  the  lunatic.  I  am  satisfied,  therefore,  that 
every  proceeding  and  every  order  taken  or  made  in  the  suit  after 
the  inquisition  was  irregular  and  yoid,  as  much  so  as  if  it  had  been 
taken  or  made  after  the  lunatic's  death.  Moreover,  any  such 
attempt  to  deal  with  a  lunatic's  property  after  the  inquisition 
amounts  to  a  gross  contempt  of  the  Court  in  Lunacy. 


OHA.NCBBY  APPEALS.  [L.  D 

It  was  atrougly  urged  upon  as  that  the  proceedtDgs  of  tbi 
Bolioitonj  were  lond  fide.  I  cannot  accede  to  this  view.  Thej 
might  have  been  hona  fide  ia  this  sense — that  they  thought  the] 
might  I^;atly  take  them.  But  it  is,  in  my  judgment,  imposnUi 
that  they  could  have  bottd  fida  thought  that  they  were  pnwecnte( 
for  the  benefit  of  the  Innatic,  which  was  the  only  thing  they  hod  t 
right  to  regard.  I  am  aatisfied,  on  the  oontrary,  that  they  wen 
taken  for  their  own  purposes.  They  had  resolved,  if  possible,  U 
secure  to  themselves  the  administration  and  winding-up  of  the 
lunatic's  estate,  to  the  exclosion  of  his  family.  When  the  family 
solicitor  objected  to  an  order  sought  from  the  Chief  Clerk,  they, 
without  any  necessity  or  nrgenoy,  set  down  the  cause  for  hearing 
as  a  short  cause,  with  the  object  of  obtaining  the  apparent  sanctioc 
of  the  Court  to  their  interference  with  the  lunatic's  property  and 
affairs,  in  a  way  for  which  there  is  no  legal  or  other  authority. 
When  the  inqoisitiou  was  held  and  the  Plaintiff  had  been  found 
lunatic — a  proceeding  and  finding  whiofa  everybody  must  have 
known  to  have  been  inevitable — they  proceeded  with  tiie  inquiries, 
and  to  set  down  the  cause  on  further  consideration,  obviously 
running  a  race  with  the  proceediogs  in  Lunacy,  and  in  the  hope 
and  for  die  purpose  of  getting  the  matter  finally  disposed  of  in 
Chancery  before  the  appointment  of  a  committee,  and  ao  as  to 
anticipate,  as  they  hoped,  any  interference  of  the  committee  or 
any  interpoeitioa  of  the  proper  jurisdiction  in  Lunacy.  They  have 
failed  in  this,  and  they  must  bear  the  consequences.  In  my 
judgment,  the  committee — that  is  to  say,  the  lunatic  by  his  com- 
mittee— is  entitled  as  of  right  to  a  declaration  tliat  all  the  proceed- 
ings after  the  appointment  of  a  receiver  were  imauthorised  and 
improper,  and  that  all  the  proceedings  after  the  finding  on  the 
inquisition  were  irregular  and  void.  The  -  solicitors  are  respon- 
sible for  this,  and  the  lunatic's  estate  must  be  made  good  by 
them. 

The  proper  order  now  to  be  made  will  be  to  direct  the  money  in 
Court  in  the  suit  to  be  transferred  to  the  credit  of  the  lunacy,  to 
order  the  solicitors  to  pay  into  Court  in  the  lunacy  the  sums  paid 
for  costs  both  to  themselves,  to  the  Defendant's  solicitor,  and  to 
the  accountant,  deducting  the  costs  of  the  suit  up  to  the  appoint- 
ment of  the  receiver.    Tlie  Taxing  Master  will  have  no  difficulty 


Marriage  SeUtement-^CovenaiU  to  detUe  Future  Property  pf  Wife. 

In  a  marria^  settlement  a  covenant  to  settle  the  wife's  after-acquired 
property  will,  in  the  ahwnce  of  expressions  shewing  a  contrary  intention, 
be  oonstmed  as  applying  only  to  property  acquired  during  the  coverture, 
although  the  words  ''during  the  said  intended  coverture  "  are  omitted. 

Dickinson  v.  DUlwyn  (I)  and  Carter  v.  Carter  (2)  approved.  Stevens  v. 
Van  Voorst  (3)  overruled. 

dT  a  settlement  dated  the  13th  of  October,  1848,  made  on  the 
marriage  of  George  JRcbineon  with  Caroline  Bowley  Edwards,  which 

(1)  Law  Rep.  8  Eq.  546.  (2)  Law  Hep.  8  Eq.  661. 

(8)  17  Beav.  805. 
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in  telling  us  the  amount  of  those  costs  before  the  order  is  drawn       L.  J  J. 
up.     I  say  nothing  about  the  receiver's  poundage  and  costs,       1873 
because,  as  the  estate  takes  the  money  in  Court,  it  is  perhaps  not      Biuil 
right  to  disturb  the  retention  by  him  of  his  reasonable  poundage      g^^ 

in  and  for  realizing  the  stock  and  debts.    As  between  the  estate        

and  the  Defendant  Smith  j  the  committee  will  be  at  liberty  to  take 
such  proceedings  as  he  may  be  advised  for  obtaining  auy  better 
or  other  account  from  him.  It  is,  I  tnist^  probable  that  there  will 
be  no  necessity  for  acting  on  this. 

This  being  a  case  of  improper  proceedings  on  the  part  of 
solicitors  of  the  Courts  they  must  pay  all  the  costs,  including  the 
costs  of  the  appeal,  and  as  between  solicitor  and  client,  as  iii  my 
judgment  the  lunatic  is  entitled  to  have  his  estate  fully  reimbursed 
and  made  good. 

Sib  G.  Mkllikh,  L.J.,  concurred. 

Solicitors:  Messrs.  Heather  &  Son;  Messrs.  Sole,  Turner,  dt 
Turner ;  Messrs.  Merriman,  Powell,  dt  Co. 


In  re  EDWABDS,  a  Person  op  Unsound  Mind.  l.  jj. 

In  re  LONDON,  BKIGHTON,  AND  SOUTH  COAST  i^ 

RAILWAYS  ACT.  Nov.  22 ; 


Deo,  6. 
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recited  that  the  intended  wife,  under  the  will  of  Mizaheth  Braitm 
and  a  codicil  thereto,  was  entitled  to  certain  parts,  shares,  righti 
and  interests  in  the  property  of  EHzdbdh  Braune,  and  that  o 
the  treaty  for  the  marriage  it  was  agreed  that  the  parts,  sharet 
rights,  and  iaterests  of  the  wife  in  the  property  of  ESzahd: 
Braune  should  be  assigned  and  assured  to  the  trustees,  thei 
executors,  administrators,  and  assigns,  upon  the  trusts  thereinafte 
mentioned,  and  that  the  intended  husband  and  wife  should  cove 
nant  and  agree  that  if  they,  or  either  of  them  in  her  right,  shonJi 
thereafter  acquire  any  property,  the  same  should  be  settled  i 
manner  thereinafter  mentioned,  Mr&  B^mon  assigned  to  th 
trustees  all  her  interest  whatsoerer,  present  or  future,  vested  o 
contingent,  in  the  property  of  Elieaheth  Braune,  under  and  b; 
virtue  of  her  will  and  codicil,  or  otherwise  howsoever,  and  of  an< 
in  the  moneys  to  arise  from  the  sale  thereof,  and  the  funds  ant 
securities  in  or  upon  which  the  same  might  be  invested,  and  o 
and  in  the  income  thereof,  to  hold  the  premises  to  the  trnsteec 
their  execntors,  administrators,  and  assigns,  upon  tmst  for  Mrs 
Bobinaon  till  the  marriage,  and  after  the  marriage  npon  the  tmst 
therein  mentioned,  and  being  the  ordinary  trusts  of  a  marriag< 
settlement    The  settlement  contained  the  following  covenant  :— 

**  And  it  is  hereby  agreed  and  declared  between  and  by  thi 
parties  to  these  presents,  and  the  said  Qeo.  Bobtnton  and  C.  B 
Mdwarda  do  for  themselves  respectively,  and  their  respective  hein- 
executors,  and  administrators,  covenant  with  the  said  [trustees] 
their  executors,  administrators,  and  assigns,  that  iu  case,  afW  thi 
said  marriage,  the  said  C.  R.  Edteardt  and  the  said  Oeo.  Bobin 
son,  or  either  of  them  in  her  right,  shall  become  entitled  to  ani 
moneys  or  other  property,  real  or  personal,  or  both,  by  any  mean 
whatsoever,  then  and  in  such  case  all  such  moneys  or  other  pro 
perty  shall,  at  the  cost  of  the  said  trust  funds,  be  vested  in  the 
said  [trustees]  or  the  survivor  of  them,  or  other  the  trustees  01 
trustee  under  these  presents,  by  such  acts  or  deeds  as  they  or  h< 
shall  think  proper."  There  followed  a  declaration  of  trust  bj 
reference  to  the  trusts  previously  declared  of  the  funds  assigned. 

Qeorge  BiMnton  died  in  September,  1870.  The  widow  w* 
still  living,  and  there  were  several  children  of  the  marriage. 
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The  aboTe-named   Elizabeth  Braune^  who  died  in  1829,  had       L.  jj. 
devised  by  her  will  three  cottages  at  Mitcham  in  trust  for  Maria        i873 
Elizabeth  Edwards  for  life,  with  remainder  to  her  surviving  chil-        }^ 
dren.     These  cottages  were  taken  by  a  railway  company,  and  in     Edwarua, 
1868  the  purchase-money  was  paid  into  Court.     Maria  Elizabeth  op  Unsound 
Edwards  died  in  1872,  leaving  three  children — the  above-named        , 
Mrs.  Robinson^  Mrs.   Oeary^  and   Charles   Marshall  Edwards,  a     London, 
lunatic.      By  order  of  the  20th  of  December,  1872,  one-third  of        and  "' 
the  purchase-money  was  paid  to  Mr.  Geary  in  right  of  his  wife,    iu[L\v\iY8^ 
one-third  to  the  trustee  of  Mrs.  Robinsons  settlement,  and  the        '^• 
remaining  third  was  carried  to  the   lunatic's   separate  account. 
Charles  Marshall  Edwards  died  on  the  9th  of  June,  1873,  intes- 
tate and  a  bachelor,  leaving  Mrs.  Robinson,  and  Joshua  Falle  Geary, 
the  son  of  Mrs.  Geary,  his  co-heirs. 

Mrs.  Robinson  and  J.  F,  Geary  now  petitioned  for  payment  of 
the  share  of  (7.  M.  Edwards  to  them  in  moieties,  and  the  question 
arose  whether  Mrs.  Rohinson^s  moiety  was  affected  by  the  covenant 
for  settlement  of  future  property,  her  title  to  it  having  arisen  after 
the  determination  of  the  coverture. 


Nov.  22.  Mr.  Eorsbruyh,  for  the  Petitioners,  referred  to  Howell 
V.  Howtll  (1),  Reid  v.  Kenrick  (2),  Dickinson  v.  Dillwyn  (3),  Carter 
v.  Carter  (4),  and  In  re  Clintons  Trust  (5). 

Mr.  Inee,  for  the  trustee,  referred  to  Stevens  v.  Van  Voorst  (6). 

Mr.  Tweedy,  for  the  railway  company. 

The  Court  made  the  order  subject  to  the  consent  of  Mrs. 
Rdbinson^s  children  being  obtained,  which  would  make  it  unneces- 
sary to  decide  the  question  as  to  the  effect  of  the  covenant,  it 
being  believed  that  they  were  all  adult,  and  would  consent. 


Dec.  2.    It  was  stated  to  the  Court  that  the  children  were  not 

(1)  4  L.  J.  (Ch.)  242.  (4)  Law  Rep.  8  Eq.  55L 

(2)  24  Ibid.  503.  (5)  Ibid.  13  Eq.  295. 
C8)  Law  Kep.  8  Eq.  546.  (6)  17  Beav.  305. 
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all  of  age,  and  that  it  would  be  necessary  for  the  Court  to  decide 
the  point. 


In  re 

Edwabds, 

A  Pebson 

OF  Umsoukd 

Mind 

In  re 

LONDOK, 

Brighton, 

AND 

South  Coast 

JRailwatb 

Act. 


Dec.  6.    Sir  W.  M.  James,  L.J. : — 

The  primary  object  of  a  covenant  to  settle  the  future  property 
of  a  wife  is  to  prevent  its  falling  under  the  sole  control  of  the 
husband,  and  it  therefore  prima  facie  is  to  be  supposed  not  to 
be  intended  to  apply  to  proi>erty  the  wife's  title  to  which  does 
not  accrue  until  after  the  husband's  death.  We  have  consulted 
the  Lord  Chancellor  on  the  case,  and  he  agrees  with  us  in  the 
opinion  that,  in  the  absence  of  any  expressions  shewing  that  a 
covenant  of  this  nature  was  intended  to  have  a  more  extended 
operation,  it  is  to  be  construed  as  if  the  usual  words,  "  during  the 
said  intended  coverture,"  had  been  inserted.  It  appears  to  His 
Lordship,  as  well  as  to  us,  that  the  rule  laid  down  in  Dickinion  v, 
Dilluyn  (1)  and  Carter  v.  Carter  (2)  is  to  be  followed,  and  not 
the  rule  which  was  acted  upon  in  Stevens  v.  Van  Voorst  (3).  The 
order,  therefore,  will  be  for  payment  of  Mrs.  Robinson's  share  to 
her. 

Solicitor :  Mr.  Edioard  Moss. 

(1)  Law  Rep.  8  Eq.  546.  (2)  Law  Rep.  8  Eq.  551. 

(3)  17  Beav.  305. 
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CONN  V.  GARLAND.  l.  c. 


[1865    C.    111.] 
Practice — Sequestration — Deposit  on  Appeal. 

Where  the  deposit  on  an  appeal  had  been  ordered  to  be  returned  to  the 
Appellant,  and  before  it  was  paid  to  him  sequestration  was  issued  against 
him  for  non-payment  of  costs  previously  due,  the  deposit  was  ordered  to 
be  paid  to  the  sequestrators  instead  of  the  Appellant. 

JdY  a  decree  made  in  this  suit  by  the  IMfaster  of  the  Eolls 
on  the  20th  of  IMfarch,  1868,  the  Plaintiff;  William  Conn,  was 
declared  entitled  to  accounts  of  certain  partnership  transactions 
between  himself  and  the  Defendants  and  others,  his  late  partners, 
and  the  accounts  were  directed  accordingly,  and  the  farther  con* 
sideration  and  costs  were  reserved. 

On  the  8th  of  June,  1869,  the  Plaintiff  applied  in  Chambers  for 
an  order  against  the  Defendants  for  production  of  documents,  but 
the  Master  of  the  Bolls  refused  to  make  any  order,  except  that  the 
Plaintiff  should  pay  the  costs  of  the  application. 

By  an  order  dated  the  24th  of  March,  1873,  made  on  the 
motion  of  the  Plaintiff,  it  was  ordered  that  the  Plaintiff  should 
pay  to  the  Defendants  the  sum  of  £146  12s.  8(2.,  being  the 
amount  of  the  taxed  costs  of  the  application  of  the  8th  of  June, 
1869,  and  also  the  costs  of  that  motion,  and  that  thereupon  the 
time  for  the  Pla&tiff  to  appeal  against  the  decree  of  the  20th  of 
March,  1868,  should  be  extended  to  the  20th  of  September, 
1873. 

On  the  18th  of  September,  1873,  the  Plaintiff  presented  his 
petition  of  appeal,  in  which  he  stated  that  he  had  paid  the  said 
sum  of  £146  12s.  Bd.,  and  the  taxed  costs  of  the  motion  of  the 
24ih  of  March,  1873.  He  paid  into  Court  the  usual  deposit  of  £20, 
and  the  Petition  was  set  down  for  hearing. 

Notwithstanding  the  statement  in  the  Petition  the  Plaintiff  did 
not  pay  the  sums  mentioned;  and  accordingly,  on  the  12th  of 
NoYember,  1873,  the  Defendants  moyed  before  the  Lord  Chan- 
cellor to  discharge  the  order  to  set  down  the  appeal,  and  the  Lord 
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Chancellor  made  an  order  discharging  the  order  to  set  down  t 
appeal  without  costs,  and  ordered  that  the  deposit  of  £20  shoi 
be  returned  to  the  Plaintiff. 

On  the  1st  of  December,  1873,  a  writ  of  sequestration  i 
issued  against  the  estate  and  effects  of  the  Plaintiff  for  non-paymi 
of  the  said  sam  of  £146  12i.  8d. 

The  seqnestrators  now  moved  that  the  deposit  of  £20  mig 
notwithstanding  the  order  of  the  I2th  of  November,  1873,  be  p 
to  them  instead  of  to  the  Plaintiff. 

Mr.  CooJcton  appeared  in  support  of  the  motion,  and  referred 
Wilson  T.  Meteal/e  (1). 

The  Plaintiff  appeared  in  person  and  opposed  the  application 

LoBD  Sblbobne,  L.C.,  said  that  he  was  of  opinion  that  the  i 
of  sequestration  entitled  the  seqaestnitors  to  attach  the  i 
deposited  with  the  Court  on  presenting  the  Petition  of  appeal,  t 
which  had  be^  previously  ordered  to  be  retnmed  to  the  Plainl 
The  order  must,  therefor^  be  made  in  terms  of  the  motion. 

Solicitors  for  the  Sequestrators :  Messrs.  Botion,  B(^ta,  d  ^ 
agents  for  Mr.  S.  T,  Q.  Downing,  Sedru^. 


In  re  METROPOLITAN    PUBUC    CARRUGE    AND 
REPOSETORT  COMPANY. 

BROWN'S  CASE. 

Contpang — ConlrHulory — Director — Qtialificaiion — Paid-up  Share* — 
Compania  Adt,  1662,  and  1867. 

"Where  the  holduig  of  a  certain  numbeT  of  ahares  is  a  necesmj  qulif 
tiou  for  a  director,  merely  acting  aa  a  director  does  not  amount  to  aoonti 
by  the  person  so  acting  to  take  that  number  of  unpaid  aharea  directlj  fi 
the  company. 

Each  of  Qia  directors  of  a  company  wu  obliged  to  hold  fifty  shara,  B. 
the  request  of  the  promoter  of  the  company,  assented  to  become  a  dim 

(1)  1  Bear.  263. 
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and  attended  a  meeting.    By  the  direction  of  the  promoter,  who  was  entitled        L.  0. 
to  a  large  numher  of  paid-up  shares  in  the  company,  paid-up  shares  sufiBcient    ^^d  L.  J  J. 
for  the  qualification  of  a  director  were  registered  in  B.^s  name  :-^  X873 

Edd,  that  any  implied  contract  by  B.  to  take  sharesy  was  fulfilled  by  his         *^'^, 
aoquiring^  shares  in  that  manner :  Cam[  * 

EMj  that,  under  the  circumstances,  the  shares  registered  in  his  name  must         ^->. 
be  taken  to  have  been  so  registered  in  order  to  qualify  him  as  a  director,  or 
else  that  the  agreement  under  which  he  became  a  director  was  not  complied 
with,  and  he  was  not  a  shareholder. 

Order  of  Wickena^  Y.C.,  afiSrmed. 

Marquis  qf  AbereorfCs  due  (1)  and  Lethe^s  Oa$e  (2)  considered* 

IHE  MdropolUan  PvUte  Carriage  and  Beposiiory  (hmpaiiy^ 
limited^  was  registered  on  the  llth  of  March,  1870|  with  a 
€apital  of  £100,000  in  £1  shares.  One  /.  0.  Broomfidd  appeared 
to  have  paid  the  registration  fee,  and  to  have  exerted  himself  for 
the  companji  and  to  have  engaged  to  find  capital  and  directors, 
on  the  understanding  that  he  'was  to  receive  for  his  services  a 
considerable  number  of  paid-up  shares  in  the  company. 

By  the  articles  of  association  it  was  provided  that  the  qualifica- 
tion for  a  director  was  to' be  the  holding  of  fifty  shares.  The  evi- 
dence in  the  case  was  somewhat  scanty,  but  it  appeared  that  Brown 
and  two  other  persons  were  proposed  as  directors  by  Broomfidd. 

The  first  meeting  of  directors  was  held  on  the  15th  of  March,  at 
which  Brown  was  formally  appointed  a  director.  The  next  meet- 
ing was  held  on  the  18th  of  March,  at  which  Brown  was  present. 
His  name  was  published  as  that  of  a  director,  but  he  was  not 
shewn  to  have  attended  any  other  meetings  until  after  the  shares 
had  been  placed  in  his  name. 

On  the  25th  of  March  a  formal  agreement  between  the  com- 
pany and  Broomfidd  was  made  and  approved  of,  by  which  the 
company  agreed  to  allot  to  Broomfidd  £5000  in  fully  paid-up 
shares  of  the  company ;  and  Broomfidd  agreed  to  float  the  com- 
pany and  pay  all  expenses  of  floating  it  and  of  raising  the  capital, 
but  in  the  event  of  his  not  raising  the  capital  he  was  to  receive 
only  shares  equivalent  to  the  amount  of  the  capital  raised  by 
him,  and  was  to  return  the  surplus  shares ;  if  there  was  no  allot- 
ment to  the  public  the  6000  shares  were  to  be  cancelled.  No 
shares  were  ever  registered  in  BroomfidcPs  name,  but  at  difierent 

(1)  4  D.  P.  &  J.  78.  (2)  Law  Rep.  6  Ch.  469. 
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times  fall;  paid-np  aharea  to  the  nomber  of  3899  were  allotted 
his  uominees.  One  of  his  nomiDees  vas  Brown,  to  whom  Gl 
eharea  were,  at  a  meeting  on  the  29th  of  March,  allotted,  whi 
Bharea  were  dul;  registered  in  his  name  aa  paid-ap  shares,  a 
Broomfield's  account  was  debited  with  a  corresponding  sum. 

Not  quite  5O00  shares  were  applied  for  by  the  public  T 
company  did  not  begin  to  cany  on  business,  and  was,  on  the  1( 
of  February,  1871,  ordered  to  be  wound  up.  Broomfield  had  i 
paid  all  the  expenses  of  floating  the  company,  and  on  his  ezamii 
tion  in  the  winding-np  he  stated  that  he  did  not  consider  hims 
entitled  to  the  5000  shares. 

Brovm  and  two  other  directors,  who  were  in  a  similar  positii 
were,  by  the  ChiefClerkof  tbeYice-Chancellor  Wickeru,  ezclad 
from  the  list  of  contribntories,  and  the  Yice-Chaneellor  Wiekeni 
Chambers  refused  to  vary  the  Chief  Clerk's  certificate. 

The  ofScial  liquidator  appealed. 

Mr.  JaekBon,  Q.C.,  and  Mr.  K  ChtUer,  in  support  of  the  appeal : 
Where  a  man  acts  as  a  director,  and  must  hold  shares  in  ore 
BO  to  act,  that  ia  an  agreement  to  take  shares  from  the  compai 
In  re  Dttderi  &  Co.  (1) ;  Leeke'a  Case  (2) ;  Sarwar^a  Case  ( 
Marquis  of  Abereom's  Case  (4)  was  before  the  Act  of  1862,  a 
is  not  consistent  with  the  recent  cases :  Leviia'a  Case  (5) ;  Fori 
d:  Judd^t  Case  (6).  The  acceptance  of  the  office  of  director  has 
all  the  late  cases  been  held  to  be  an  agreement  to  take  shares, 
is  tme  that  ahares  were  transferred  into  Broum's  name,  but  it  d( 
not  follow  that  those  were  the  shares  he  agreed  to  take.  The  on 
of  shewing  that  they  were  lies  on  bim.  Tbe  dates  of  the  tracsi 
tiona  tend  to  disprove  it.  Besides,  Brootnfidd  entirely  tailed  to 
what  he  had  engaged  to  do,  and  had  no  right  to  tbe  shares. 

Mr.  EamUton  Humphreys,  for  Broum,  was  not  colled  upon. 

LoED  Selbobne,  L.O. : — 

We  think  there  is  no  reason  for  dissenting  from  tbe  opini 
which  we  must  infer  the  Yice-Chaneellor  formed  in  this  caae,  ai 

(1)  Law  Bep.  11  Eq.  242.  (4)  4  D.  F.  &  J.  78. 

(2)  Ibid.  6  Cfa.  469.  (6)  Law  Re^  S  Cfa.  36. 

(3)  Ibid.  13  Eq.  30.  (6)  Ibid.  G  Ch.  270. 
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we  think  we  may,  without  much  risk  of  error,  imagine  what  were       L.  O. 
his  reasons,  though  they  are  not  actually  given  to  us. 

Mr.  Jackson  has  argued  that  in  a  company,  the  rules  of  which 
require  that  a  director  should  have  the  qualification  of  a  certain  Bbowh's 
number  of  shares,  the  mere  acceptance  of  the  office  of  director  — -* 
by  a  person  who  has  not  the  necessary  number  of  shares  carries 
with  it  from  that  moment  of  time  (I  think  the  argument  must  be 
carried  so  far)  an  implied  contract  that  he  will  take  from  the 
company  that  number  of  shares,  either  immediately  or  at  least 
before  he  acts  as  a  director. 

Without,  in  the  first  instance,  referring  to  authority,  it  is 
obvious  that  the  argument  labours  under  this  difficulty,  that  the 
qualification  clause  does  not  require  that  the  director  shall  take 
shares  from  the  company.  The  clause  at  the  utmost  means  only 
that  if  he  acts  as  he  ought  to  act,  with  the  proper  qualification 
(without  which  he  is  no  doubt  disqualified),  he  must  in  some  way 
possess  himself  of  the  necessary  number  of  shares.  But  in  what- 
ever way  he  may  manage  to  possess  himself  of  those  shares,  if  he 
does  so  he  has  the  qualification ;  and  it  is  quite  unnecessary  that 
he  should  for  that  purpose  enter  into  a  contract  with  the  com- 
pany, and  BO  become  the  original  holder  of  shares,  if  it  is  possible 
for  him  to  acquire  them  otherwise. 

Now  the  authorities  which  have  been  cited  really  are  incon- 
sistent with  Mr.  JaoksorCs  argument  The  only  case  in  which  the 
question  was  neatly  raised  was  the  Marquis  of  Abereom's  Case  (1), 
which  was  before  the  Court  of  Appeal,  at  that  time  presided  over 
ij  Lord  Justice  Kniffht  Bruce  and  Lord  Justice  Turner;  and 
in  that  case  the  naked  question  was  raised,  whether  from  the 
acceptance  of  the  office  of  director  and  the  consequent  authorized 
representation  to  the  world  that  the  person  so  accepting  was 
a  director,  such  representation  being  continued  over  a  certain 
period  of  time — whether  from  that  alone  a  contract  with  the  com- 
pany to  take  shares  could  be  inferred.  In  that  particular  case  the 
option  was  either  to  have  shares  or  to  insure  in  the  company.  But 
there  were  various  ways  by  which  the  shares  might  be  acquired, 
and  the  Lords  Justices  held  that,  from  the  mere  acceptance  of  the 

(1)  4  D.  F.  &  J.  78. 
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office  of  director,  vithout  more,  they  could  not  infer  a  contract  U 
become  a  shareholder. 

The  other  authorities  are  all  cases  in  vhich,  as  a  matter  of  fact 
shares  had  been  registered  in  the  name  of  the  director — which  cir 
comstance  occnrs  in  this  case  also— aod  in  those  other  cases  it  was 
in  my  opinion,  most  jnstly  regarded  as  a  very  material  fact  to  b< 
considered,  when  a  director  tried  to  get  rid  of  the  shares  actoall] 
registered  in  his  name,  that  he  had  acc^ted  the  office  of  directoi 
which  a  man  onght  not  to  fill  without  qualifioation.  In  gucl 
cases  a  director  must  have  a  qualification,  and  is  bound  as  : 
director  to  be  acquainted  with  what  is  done  in  the  managemen 
of  the  affairs  of  the  company.  It  was,  therefore,  a  just  eonclosio 
of  fact,  that  an  act  done  by  a  person  acting  under  the  authority  c 
the  directors,  the  result  of  which  was  to  place  in  the  name  of 
director  shares  which  he  onght  to  hare  as  a  qualification — that  tht 
act  was  done  by  his  authority,  and  that  he  could  not  be  allowe 
to  repudiate  it.  For  my  part,  I  see  no  reason  to  doubt  that  tli 
Tarious  cases  which  arose  on  that  state  of  circumstances  were  we 
decided.  There  may  be  found  in  some  of  the  cases  (I  thin 
before  Yice-Chancellor  Molina  in  particular)  some  dida  m 
necessary  for  the  decision  of  the  question,  which  would  appear  ' 
go  to  an  extent  not  jprima  facte  reconcilable  with  the  decisi(m 
the  Marquia  of  Ahercom's  Cast  (1),  as  to  the  Talue  of  t6e  sing 
circumstance  of  acceptance  of  the  office  of  director.  But  it  seer 
to  me  to  be  only  just  to  the  learned  Judge  ^m  whom  those  die 
proceeded  to  remember,  that  Judges  hare  tacitly  in  their  miu' 
the  circumBtauces  and  facts  of  the  particular  case  before  thei 
when  they  speak  of  the  influence  of  any  material  fact  in  t 
eridence  whidi  they  have  to  consider.  They  are  not  to  be  bu 
posed  to  forget  that  there  are  other  facts,  but  they  speak  of  t 
Talue  of  the  particular  fact,  bearing  in  mind  the  general  characi 
(^  the  entire  case. 

Z  think,  therefore,  that  it  would  not  be  placing  a  fair  interpi 
tation  on  the  language  found  in  some  of  those  cases,  if  we  were 
infer  that  the  learned  Judge  from  whom  that  language  proceed 
felt  himself  authorized  in  jadicially  expressing  dissent  from  wL 

(1)  4  D.  F.  &  J.  78. 


Case. 
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was  decided  by  the  Lords  Justices  in  the  Marquis  of  Aberoam*8       ^  q 
Case.     I  do  not,  f or  my  part»  place  that  interpretation  on  the    ^ndL.  JJ. 
language  in  question.  1873 

The  true  result  to  be  drawn  from  those  authorities  appears  to  Brown's 
be,  that  the  &ct  of  a  man  accepting  the  place  of  director,  for 
which  the  possession  of  a  certain  number  of  shares  is  a  necessary 
qualification,  is  most  material  in  determining  whether  he  shall  or 
shall  not  be  permitted  to  repudiate,  as  unauthorized  by  himself, 
the  registration  of  shares  which,  in  the  ordinary  course  of  the 
business  of  the  company,  have  actually  been  placed  in  his  name, 
and  which  were  needful  for  his  qualification. 

So  much  for  the  principle.  But  if  that  be  a  right  view  of  the 
principle^  it  follows  that  we  cannot,  from  the  mere  fact  of  Mr. 
Brown  in  this  case  assenting  on  the  18th  of  March  (for  I  do  not 
think  he  appears  to  have  assented  earlier)  to  the  act  of  the  other 
directors  in  electing  him  a  member  of  their  body — ^we  cannot,  from 
that  mere  fact  standing  alone,  and  apart'  from  other  circumstances, 
infer  that  Mr.  Brotm  on  that  day  entered  into  a  contract  with 
the  company  to  be  the  allottee  from  them  of  the  number  of  shares 
necessary  to  his  qualification. 

But  in  truth  this  case  does  not  at  all  rest  on  that  naked  state 
of  &cts ;  for  here,  as  in  the  other  cases,  it  does  appear  that  shares, 
which  we  think  must  jprimd  facie  be  considered  to  have  been  taken 
as  the  qualification  of  Mr.  Broum,  actually  passed  into  his  name, 
and  were  duly  registered  in  his  name  within  a  few  days  after  he 
accepted  the  office  of  director.  The  evidence  is  admitted  to  be 
in  such  a  state  as  to  justify  the  inference,  that,  when  he  accepted 
that  office  of  director  he  did  intend  to  qualify  himself,  and  to 
qualify  himself  by  shares  to  be  acquired  in  the  manner  in  which 
he  did  acquire  the  shares  actually  registered  in  his  name. 

It  appears  that  at  this  time  there  was  a  promoter  named  Broomr 
jidd,  who  had  undertaken  to  float  the  company ;  to  place,  as  it  is 
called,  the  capital ;  and  to  find  the  directors.  He  had  at  that 
time  claims  against  the  company,  which,  as  I  think,  we  may  hold 
were  intended  to  be  satisfied  by  the  allotment  of  a  considerable 
number  of  paid-up  shares,  his  services  to  the  company  being  con- 
sidered to  be  equivalent  to  payment.  It  further  appears  that  at 
a  meeting  on  the  25th  of  March,  at  which  Mr.  Broivn  was  not 
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preseat,  the  agreement  with  Sroomfidd  was  put  into  a  formal 
shape,  and  was  to  the  effect  that  he  should  have  for  his  serriceti 
5000  paid-up  shares  od  certain  special  terms.  The  terms  were,  as 
I  will  assume  (without  deciding  anything  more  about  them),  tliat 
the  namher  of  shares  would  be  liable  to  be  reduced  if  the  allot- 
ment  of  shares  to  the  general  public  shoald  not  proceed  to  the 
extent  contemplate,  and  possibly  any  shares  so  allotted  wonld  be 
liable  to  be  cancelled  if  the  allotment  fell  short  of  what  was 
expected.  Before  any  large  aUotmont,  or  any  to  the  general 
pnblic,  was  actually  made,  on  the  29th  of  March,  at  a  general 
meeting,  at  which  Mr.  Brovm  was  not  present,  as  in  fulfilment  of 
that  agreement,  5000  shares  were  allotted  as  fuUy  paid  up  to 
Sroomfield,  and  of  those  5000  shares  fifty  shares  were  Bubstautially 
transferred  by  him  to  Mr.  Brown.  It  is  true  that  the  form  of 
register  and  transfer  was  not  gone  through,  but  fifty  of  the  shares 
authorized  to  be  issued  to  Sroomfield  under  his  agreement  as 
fully  paid-np  shares  were,  by  bis  direction,  transferred  to  Brown 
and  registered  in  his  name,  Broim  haying  from  the  beginning 
contemplated  qualifying  himself  in  that  manner,  and  not  other- 
wise, for  the  oGBce  of  director. 

Now  these  shares  either  were  or  were  not  validly  issued.  If  they 
were  not,  then  the  qualification  most  &il ;  but  you  cannot  on  that 
hypothesis  substitute  a  different  agreemeut  to  take  a  different 
qualification.  If  they  were,  then  the  qualification  was  good.  It 
seems  to  mo  immaterial  for  the  present  purpose  to  inquire  which 
of  these  alternatives  is  correct,  for  in  either  way  we  come  to  the 
resnlt  that  there  was  really  no  other  contract  by  Mr.  Brown  to 
qualify  himself  by  holding  shares  except  that  which  was  carried 
into  effect  by  means  of  the  transaction  with  Broomfi^d.  The 
appeal  must  be  dismissed  with  costs. 

Sib  W.  M.  James,  L J.:— 

I  entirely  agree  in  the  conclusion  and  in  the  reascms  which  the 
Lord  Chancellor  has  given.  I  desire  to  add  that  in  Leeke'a  Gate  (1) 
it  certainly  was  not  my  intention,  nor  the  intention  of  the  Lord 
Justice,  to  overrule  the  decision  in  the  Marquis  of  Abercom't 
Cote  (2).  We  never  even  referred  to  it.  There  may  be  an  ex- 
(1)  Law  Bep.  6  Ch.  169.  (2)  4  D.  P.  &  J.  78. 
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pressioDy  taken  by  itself  and  separate  from  the  context,  which  would       I^<?• 
appear  to  give  coloar  to  the  proposition ;  bat  I  intended  merely  to 


say  that  becoming  a  director  involved  an  agreement  to  have  the 
qualifying  shares.    If  my  words  will  bear  any  other  construction,     ^^  ' 

it  is  only  another  instance  of  the  inaccuracy  of  language  to  which       

we  are  all  liable. 

Sib  6.  Mellish,  L  J. : — 

I  am  of  the  same  opinion.  In  order  to  constitute  any  person  a 
shareholder  there  must  be  proof  of  an  agreement  between  him  and 
the  company  that  he  should  become  a  shareholder.  Then  the 
question  is,  whether  such  an  agreement  is  proved  in  this  case. 

Now  I  think  it  is  quite  clear  that  the  mere  fact  of  being  a 
director  cannot  by  itself  make  a  man  a  shareholder — that  is  to  say, 
make  an  agreement  between  the  man  and  the  company  that  he 
will  take  shares  from  the  company.  The  expression  that  he  must 
be  qualified  by  holding  so  many  shares,  does  not  oblige  him  to  take 
shares  from  the  company ;  but  he  may  obtain  the  shares  in  any 
other  legal  mode  by  which  shares  may  be  acquired ;  and  I  think, 
strictly  to  comply  with  the  articles  of  association,  it  would  be  suf- 
ficient that  he  should  have  acquired  the  shares  before  he  acts  as  a 
director.  If  that  were  not  so,  and  if  the  meaning  of  the  articles  of 
association  was,  that  a  person  must  have  the  shares  before  he  is 
qualified  to  be  a  director,  the  consequence  would  be,  that  the 
election  of  Mr.  Brown  as  a  director  would  be  wholly  void.  Ac- 
cording to  the  ordinary  understanding  of  mankind,  it  would  be 
quite  sufficient  if  a  person  acquired  shares  before  he  acted  as  a 
director ;  and  there  can  hardly  be  any  doubt  that  if  a  proposal  was 
made  to  any  man  to  become  a  director  in  the  company,  and  if 
he  assented  to  the  proposal,  and  purchased  the  necessary  number 
of  shares  in  the  market,  or  got  a  friend  to  transfer  them  to  him 
before  he  acted,  that  would  be  quite  sufficient  qualification,  and  it 
would  be  impossible  to  infer,  under  the  circumstances,  that  he  had 
agreed  to  take  unpaid  shares  and  pay  the  calls  upon  them. 

That  bebg  so,  the  single  circumstance  in  this  case  from  which 
we  are  asked  to  infer  that  Mr.  Broum  agreed  to  take  shares  is,  that 
he  attended  that  one  single  meeting  on  the  18th  of  March.  It 
appears  to  me  simply,  as  a  question  of  tactf  that  it  is  impossible^ 


OHAHOEBT  APPEALS.  [L.  B, 

nnder  all  the  oircomstanceB  of  this  case,  to  draw  that  infereno& 
'  I  think  it  is  tolerably  clear  that  from  the  very  beginning  Ur. 
Brown  was  in  fact  a  representative  of  Broomfidd,  who  was  to  havs 
a  Tery  lai^e  interest  in  the  company,  and  it  was  intended  from  the 
beginning  that  he  ehould  qualify  himself  by  having  some  of  Broom- 
jield'a  shares.  It  ia  qnite  possible  that,  though  he  is  stated  to  havs 
attended  the  meeting  on  the  18th  of  March  as  a  director,  yet  that 
in  iact  all  he  did  was  to  go  there  for  the  purpose  of  ezpreeaing  his 
assent  to  become  a  director,  it  not  appearing  that  he  had  previoasly 
assented.  It  was  understAod  always  by  all  the  parties  to  that 
transaction  that  he  was  really  to  be  qualified  by  receiving  the 
shares  from  Broomjield,  and  that  seems  to  be  ooiioborated  by  the 
&ct  that  he  did  not  attend  the  other  meetings  at  which  the  agree- 
ment with  Broomjield  was  concluded  and  shares  were  allotted.  He 
did  not  attend  any  other  meetings  until  the  shares  were  allotted  to 
him  which  were  intended  to  be  Broomfidd'g  shares. 

I  do  not  mean  to  say  that,  if  a  person  assented  to  becoming  a 
director,  and  had  shares  allotted  to  him  of  the  number  for  his  quali- 
fication, and  for  a  considerable  time  went  on  aud  acted  as  a  director, 
then  you  might  not  infer  that  he  had  agreed  to  accept  the  shares. 
But  in  this  particular  case  it  is,  in  my  opinion,  impossible  to  infer 
that  Brown  ever  assented  to  take  any  other  shares  in  the  com- 
pany ;  and  to  hold  that  he  did  so  would  be  to  hold  that  he  became 
a  shareholder  contrary  to  his  own  intention. 

Solicitors  for  the  Official  Liquidator:  Messrs.  VaUance  dt  Vai- 
lanee. 

Solicitor  for  Mr.  Brovm :  Mr.  T.  A.  Tibbitis. 
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SELBT  V.  NETTLEFOLD,  l.  o. 

and  L.  J  J. 

[1872    S.    10.]  jg^3 


BigM  of  Way — Grant — Ohstnustum — Bight  to  deviate — Purchaser — Notice-^     j^^,  22  21» 

Injunction,  -^- 

The  grantee  of  a  right  of  way  which  has  been  obstructed  by  the  grantor 
has  a  right  to  deviate  over  the  grantor's  hind ;  and  the  grantee  is  entitled 
to  have  this  right  protected  by  the  Court  so  long  as  the  obstruction  exists, 
without  the  necessity  of  proceeding  against  the  grantor  for  the  removal  of 
the  obstruction. 

Notice  of  a  right  of  way,  and  also  of  an]  obstruction  to  it,  held  to  be  notice 
of  the  grantee's  right  of  deviation. 

IHIS  was  an  appeal  from  a  decree  of  Yice-Chancellor  Baoon. 

On  the  27th  of  October,  1845,  Qe(yrge  Sdbt/,  the  father  of  the 
Plaintiff,  George  Thomas  SeUby^  and  his  trustees,  purchased  from 
James  MoiUiel  a  piece  of  land  at  Bmethwick^  in  the  county  of 
Stafford,  situate  on  the  west  bank  of  a  priyate  canal  running  into 
the  Birmingham  and  Wolverhampton  CanaHj  for  the  purpose  of 
carrying  on  the  business  of  a  metal  tube  manufacturer  thereon. 

By  an  indenture  of  eyen  date  MotOiet,  granted  to  (7.  Selby,  his 
heirs,  appointees,  and  assigns,  and  the  tenants  and  occupiers  for 
the  time  being  of  the  last-mentioned  piece  of  ground,  the  right' 
for  all  purposes  to  go,  return,  and  pass  with  barges,  boats,  and 
other  things  necessary  for  water<;arriage  in,  through,  along,  and 
over  the  said  priyate  canal,  and  also  to  driye  horses,  mules,  and 
other  animals  along  and  oyer  the  towing-path  therein  described, 
which  was  on  the  east  bank  of  the  canal — the  opposite  side  to  the 
said  piece  of  ground — ^for  the  purpose  of  drawing  or  towing  boats, 
barges,  and  other  yessels  along  the  said  canal. 

In  the  year  1870  O.  SeUby  died,  haying  deyised  all  his  real 
estate  to  the  Plaintiff. 

In  the  year  1850  MotUiet,  who  was  the  owner  of  a  considerable 
portion  of  the  land  on  both  banks  of  the  canal,  built  a  bridge  oyer 
the  canal  at  a  short  distance  from  the  piece  of  ground  reseryed 
to  6.  Selby,  and  entirely  obstructed  the  towing-path  at  that  part 
with  a  solid  wall  of  brick  and  stone,  and  the  road  oyer  the  bridge 
became  a  public  road  called  Crauford  Street. 
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After  the  obstruction,  by  tbe  bnildiDg  of  tbia  bridge,  of  tJie 
towing-path,  the  FlamtifTs  servants  vben  engaged  in  towing  his 
barges  were  obliged  to  pass  round  tbe  foot  of  tbe  bridge  nith 
tbeir  horses,  and  to  cross  the  road  so  as  to  re-enter  tbe  towing-path 
s.  on  the  other  side  of  the  bridge.  In  so  doing  they  had  to  pass 
through  part  of  MoiUiet'a  Jand  adjoining  the  road,  and  they  con- 
tinued to  use  this  substituted  way  till  shortly  before  the  filing  of 
tbe  bin. 

In  tbe  year  1853  MoiMiet  sold  a  piece  of  land  on  the  east  bank 
of  the  canal,  OTer  which  the  tawing-path  passed,  to  the  Defendauts, 
J.  n.  Neltle/old  and  /.  Ckamierlain.  This  piece  of  land  included 
the  land  adjoining  the  bridge  through  which  tbe  Plaintiff's  sub- 
stituted way  passed.  Tbe  Defendants  shortly  after  tbe  parchase 
received  £50  from  MotUiet  as  compensation  for  the  annoyance 
caused  by  tbe  Plaintiff's  right  of  way  over  the  towing-path.  It 
did  not  appear  that  they  were  aware  of  bis  having  deviated  over 
tbe  land. 

About  the  same  time  MoSlid  sold  the  piece  of  land  on  the  bank 
of  the  canal,  on  the  other  side  of  tbe  bridge,  to  tbe  PatetU  File 
Company,  from  whom  the  Defendants  purchased  it  in  1870. 

Tbe  Defendants  bad  erected  a  wooden  fence  on  tbeir  land  oa 
each  side  of  Cravford  Street,  which  prevented  the  Plaintiff's 
servants  and  horses  from  crossing  the  road ;  and  after  some  cor- 
respondence tbe  Plaintiff  filed  the  present  bill,  praying  that 
the  Defendants  might  be  restrained  from  obstructing  tbe  Plaintiff, 
or  the  occupiers  for  tbe  time  being  of  his  said  piece  of  land,  his 
or  tiieir  servants  or  agents,  in  his  or  their  free  use  of  tbe  towing' 
path,  and  from  permitting  the  fence  to  remain  so  as  to  cause  such 
obstruction. 

The  Yice-Chancellor  made  a  decree,  granting  a  perpetual  in- 
junction in  terms  of  the  prayer,  and  from  this  decision  the 
Defendants  appealed. 

It  appeared,  from  the  evidence  in  the  cause,  that  MoiUid  was 
only  tenant  for  life  of  the  land  on  the  east  side  of  tbe  canal  at 
tbe  time  of  mahing  the  grant  of  tbe  right  of  way  to  G.  SaBi^. 
Evidence  was  also  adduced  to  shew  that  tbe  Plamtiff  used  the 
right  of  way  very  rarely,  it  being  found  more  convenient  to  propel 
the  barges  with  poles  than  to  tow  tbem  with  horses. 


VOL.  IX.]  CHANCEBY  APPEALS.  113 

Mr.  FUzjames  Stephen,  Q.G.,  Mr.  EddU,  Q.C.,  and  Mr.  W.  P.       L.  0. 
Bealey  for  the  Appellants : — 

1873 


There  is  no  authority  for  snch  a  claim  as  this  arising  out  of  a 
grant  of  a  right  of  way.    The  cases  in  which  a  right  to  deviate         «. 


extra  viam  has  been  recognised  have  been  cases  of  highways,  or 
ways  resting  on  prescription :  Absor  y.  French  (1) ;  Bdbertwn  v. 
Qantm  (2) ;  Tayler  y.  Whitehead  (3) ;  Arnold  y.  HoOyrooh  (4) ; 
BuHard  y.  Harrison  (5).  But  admitting  that  if  a  man  grants  a 
right  of  way,  and  then  obstructs  it,  the  grantee  may  pass  through 
some  other  part  of  the  grantor's  land,  that  supposes  that  the  original 
right  of  way  is  still  in  existence^  and  is  only  temporarily  obstructed. 
Here  the  Plaintiff  has  submitted  to  the  permanent  obstruction  of 
the  original  way,  and  has  in  fact  abandoned  it.  The  right  to 
deyiate  is  merely  an  excuse  for  trespass  ;  it  is  not  such  a  right  as 
can  grow  into  a  permanent  easement  in  substitution  for  the  original 
right,  capable  of  being  enforced  by  the  Court.  The  Plaintiff's 
proper  remedy  is  to  proceed  against  those  who  maintain  the  bridge, 
which  the  Defendants  now  haye  no  power  oyer :  Reigndlde  y.  Ed- 
wirde  (6) ;  Harrison  v.  ParTcer  (7) ;  Ueweliyn  y.  Earl  of  Jersey  (8)^ 
The  Defendants  also  insist  on  their  right  as  purchasers  without 
notice  of  the  Plaintiff's  alleged  easement.  It  is  true  that  shortly 
after  their  purchase  they  had  notice  of  the  Plaintiff's  right  of  way 
along  the  towing-path,  and  receiyed  compensation  for  it,  but  they 
belieyed  that  it  had  been  practically  abandoned,  and  they  had  no 
notice  of  his  claim  to  deyiate  through  another  part  of  their  land. 
At  all  eyents,  the  Plaintiff  has  no  right  to  pass  through  the  Defen- 
dant's land  except  for  the  limited  purpose  of  passing  from  the 
towing-path  on  one  side  of  the  bridge  to  the  towing-path  on  the 
other  side  for  purposes  of  towing. 

^  Mr.  £ay,  Q.C.,  and  Mr.  Q.  W.  Lawranee,  for  the  Plaintiff: —    ' 

The  Defendants  had  notice  of  the  original  right,  and  that  im- 
plied a  light  to  a  substituted  way  if  the  original  way  was  obstructed. 
There  has  been  no  abandonment  of  the  original  right.    It  was 

(1)  2  Show.  29.  (5)  4  M.  &  S.  387. 

(2)  16  M.  &  W.  289.  '  (6)  Willes,  282. 

(3)  2  Doug.  745.  (7)  6  East,  154. 

(4)  Law  Rep.  8  Q.  B.  96.  (8)  11  M.  &  W.  183. 


Kkttlefold. 
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kept  up  by  user  of  the  snbstitnted  way :  Eorne  v.  Widhke  (1)  ; 
Comyns'  Dig.  "Chimin"  (D.  2);  Payne  y.  Shedden  (2);  iowB 
T.  Smi^A  (3) ;  Earvie  v.  Sogers  (4) ;  Eawhins  v.  CarMiMS  (5). 
The  Plaintiff  does  not  claim  a  permanent  right  of  way  over  the 
■  Defendant's  land,  bat  only  a  right  of  deviation  so  long  as  the 
original  way  is  obstructed.  There  is  no  obligation  on  bim  to 
enter  into  litigation  with  those  in  whom  the  property  of  the  bridge 
is  vested.  He  is  entitled  to  take  the  simplest  remedy  in  hia 
power. 

Mr.  Fitzjames  Stephen,  in  reply. 

LoBD  Belbobke,  L.O. : — 

It  is  admitted  that  if  A.  grants  a  right  of  way  to  B.  over  his 
field,  and  then  places  across  the  way  an  obstruction  not  allowing 
of  easy  removal,  the  grantee  may  go  round  to  connect  the  two 
parts  of  his  way  on  each  side  of  the  obetaole  over  the  grantor's 
land  without  trespass. 

In  this  case  we  think  the  Defendants  cannot  be  treated  as  pur- 
chasers either  from  MoiUiet  or  from  the  Pateni  File  Company  with- 
oat  notice  of  the  Plaintiff's  rights,  such  as  they  existed  when  those 
ptircbases  were  made,  and  of  the  manner  in  which  they  were  then 
used  and  enjoyed.  When  the  first  of  those  purchases  was  made 
the  bridge  and  road  bad  been  actually  erected  by  Moilliet,  so  as  to 
obstruct  the  direct  use  of  the  towing-path,  and  we  hold  it  to  be 
the  right  conclusion  from  the  evidence  that  the  Plaintiff  then 
practically  enjoyed  this  right  of  way  by  passing  over  MoilUeCa 
land,  which  was  sold  to  the  Defendants,  and  over  the  street  or 
road  and  the  yard  on  the  other  side  from  the  towing-path  on  erne 
side  of  the  bridge  to  the  towing-path  on  the  other ;  and  that,  as 
gainst  MoUlid,  the  Plaintiff  in  so  passing  and  repassing  was  not  a 
trespasser. 

As  between  MoSJiet  and  the  Defendant^  who  received  from 
MoiUid  a  money  consideration  in  respect  of  their  being  subject  to 
this  servitude,  we  think  it  cannot  be  assumed  that  the  Defendants 

(1)  TelT.  141.  (3)  8  C.  B.  (N.  S.)  120. 

(2)  1  Moo.  &  Bob.  382.  (4)  3  Bljgh,  N.  S.  440. 

(5)  27  L.  J.  (Ex.)  44. 
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would  at  any  time  have  been  entitled  in  Eqnity  to  obetract  this       L.  0. 
snbetitated  mode  of  accesSy  so  as  to  make  it  necessary  for  MoiUid,    ^ 

1873 

if  still  the  owner  of  the  road  and  the  bridge,  to  remove  the  original 


obstruction,  which  was  the  staim  quo  when  the  Defendants  pur-       ^""^ 

chased.    And  that  original  obstruction  remaining  (in  which  the  Nktilxpold. 

Plaintiff,  having  practically  enjoyed  the  substituted  mode  of  access 

till  shortly  before  the  filing  of  the  bill,  has  acquiesced  for  a  length 

of  time,  which  might  make  it  now  very  dijficult  for  him  in  Equity 

to  require  that  original  obstruction  to  be  removed),  we  think  that 

the  Defendants  who  purchased  from  MoiUiet  with  notice,  have  no 

better  right  as  against  the  Plaintiff  than  MoiUiet  himself  would 

have  had. 

The  injunction  most,  however,  be  varied  by  limiting  it  in  point 
of  duration  to  the  life  of  MoiUiet,  and  to  the  period  during  which 
the  obstruction  of  the  towing-path  by  the  bridge  may  continue ; 
and  it  is  not  to  prevent  the  Defendants  from  substituting  for  that 
heretofore  in  use  any  other  convenient  mode  of  access,  and  it  is  to 
be  stated  that  the  order  is  not  to  extend  so  as  to  authorize  the 
Plaintiff  to  use  the  mode  of  access  across  the  Defendant's  land 
heretofore  nsed  by  him,  or  any  other  which  may  be  substituted  for 
it,  except  in  and  for  the  continuous  passage  along  the  towing-path, 
for  the  purpose  of  towing,  from  one  side  of  the  bridge  to  the  other 
side  thereof. 

'   Sib  W.  M.  James,  L.J.,  and  Sib  G.  Mellish,  L. J.,  concnrred. 

Solicitors  for  the  Plaintiff :  Messrs.  Lawranee,  Pkw8,  &  Co. 
Solicitors  for  the  Defendants :  Messrs.  Sharps,  Parkers,  &  Co., 
agents  for  Messrs.  Byland  &  Martineau,  Birmingham. 
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STANFOBD  v.  HURLSTONE. 

[1873     8.     238.] 
Trt^au — Injunetiim — Timber, 

In  1659  if.  brouglit  ejectment  agaitut  3.  to  reoovei  a  piecs  of  woodlaci 
B.  Bet  ap  adveite  pcMesgion  for  more  than  twenty  years,  and  the  action  wu 
diacontinaed.  S.  aliortly  Afterwards  took  up  h'la  residence  in  s  boose  close 
to  the  wood,  and  frequently  walked  in  the  wood,  turned  cattle  into  it,  vid 
cut  the  brambles  there.  In  1873  he  cot  down  a  tree  in  the  wood,  asd 
threatened  to  cot  more,  npon  which  S,  filed  bis  bill  for  an  injunction ; — 

Stld  (affirming  the  decision  of  the  Master  of  the  Bolls),  that,  after  E. 
had,  bj  brioging  ejectment,  admitted  &  to  be  in  possession  of  the  wood,  tbe 
acta  done  hy  B.  mast  be  looked  upon  only  si  acts  of  trespass  not  putting 
him  into  poswsBion,  and  that  8.,  being  in  possession,  was  entitled  to  sn 
interlocutory  injunction  to  restrain  him  from  cutting  timber. 

Lotondtt  v.  BtUla  (1)  approved  and  followed.    , 

XHIS  was  a  motion  by  way  of  appeal  from  an  order  of  the 
Haster  of  the  Bolls  refueiDg  to  dissolve  an  ex  parte  injuoction. 

The  Plaintiff  was  entitled  in  fee  to  a  farm  at  Slauffham,  in 
8tut«e,  part  of  vbicb  consisted,  as  the  PUuntitT  alleged,  of  a  wood 
called  Jenner'a  Wood.  This  wood  was  bonnded  on  two  sides  by 
the  farm,  on  the  third  hj  a  road,  and  on  tbe  fourth  hj  property  of 
the  Defendant.  The  Plaintiff  deposed  that  his  father  porchaaed 
tbe  farm  in  1828,  that  he  succeeded  to  it  under  the  will  of  his 
father,  and  that  bis  father  and  he  had  been  in  undisputed  pos- 
session of  tbe  farm,  including  the  wood,  from  1828  till  1859. 

In  18S9  two  actions  of  ejectment  were  commenced  against  the 
present  Plaintiff,  ACr.  Stanford — one  by  Uie  present  Defendant,  Mr. 
Hurlttone,  to  recover  one  moiety  of  tbe  wood,  and  tbe  other  by 
parties  who  claimed  the  other  moiety.  Sir.  Stanford,  at  the  trial 
of  the  second  action  in  1860,  adduced  evidence  of  adverse  pos- 
session for  more  than  twenty  years,  and  tbe  Plaintiffs  in  that 
action  elected  to  be  nonsuited. 

The  former  action  was  not  brought  on  for  trial,  but  was  dis- 
continned  by  Mr.  Burtttone  in  1861,  and  do  further  legal  proceed- 
ings were  taken. 

(1)  10  Jut.  (N.S.)  226 ;  12  W.  R.  899 ;  83  L.  J.  (Ch.)  461. 
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In  September,  1873,  the  Defendant  cut  a  gap  through  the       L.c. 
fence  between  his  property  and  Jenner^^  Wood^  and  on  its  being    ^     ' 
repaired  by  the  PlaintifiTs  workmen,  cut  it  through  again.    It  was 
again  repaired  by  the  directions  of  the  PlaintifiTs  bailiff,  and    Stamiord 
again  cut  through  by  the  Defendant's  orders.  HuBTJToira. 

On  the  10th  of  October,  1873,  the  Defendant  applied  to  a 
sergeant  in  the  police  force  to  attend  on  his  cutting  a  tree  in 
Jenner^s  Wood,  as  he  apprehended  a  breach  of  the  peace.  The 
police  sergeant  accordingly  attended  with  a  constable  on  the  13th, 
when  two  workmen,  by  the  Defendant's  orders,  cut  down  a  tree  in 
the  wood.  The  Plaintiff's  bailiff  came  up,  and  the  Defendant  told 
him  that  the  tree  was  cut  as  a  challenge  to  the  Plaintiff,  and  that 
be  (the  Defendant)  would  cut  twenty  more.  The  Plaintiff  did  not 
use  force  to  preyent  these  proceedings,  but  on  the  2l8t  filed  his 
bill  praying  an  injunction  to  restrain  the  Defendant  from  cutting 
any  timber  in  the  wood,  and  from  otherwise  interfering  with  the 
Plaintiff's  possession  thereof.  An  injunction  was  granted  ex  parte 
on  the  following  day.  .   .    . 

On  the  26th  of  November  the  Defendant  moved  to  dissolye  this 
injunction.  By  his  affidavit  filed  in  support  of  the  motion,  he 
«et  forth  the  grounds  on  which  he  alleged  himself  to  be  entitled, 
into  which  it  is  not  necessary  to  enter.  He  further  stated,  that  in 
August,  1860,  he  had  taken  into  his  own  possession  his  property 
adjoining  the  wood,  and  had  ever  since  resided  in  the  cottage  on 
that  property  during  the  whole  or  part  of  the  Long  Vacation  in 
each  year,  and  occasionally  gone  to  it  for  a  day  or  two  at  other 
times  of  the  year;  that  while  staying  at  the  cottage  he  had 
continually  gone  into  the  wood  and  walked  and  sat  there,  espe- 
cially in  the  heat  of  the  summer ;  that  he  had  gathered  the  nuts 
and  cut  pea-sticks  in  the  wood ;  that  he  had  turned  his  pigs  into 
the  wood  to  eat  up  the  acorns,  and  his  cows  had  been  in  the 
wood ;  that  when  the  brambles  grew  thick  among  the  underwood 
he  had  cleared  them  out  in  order  that  he  might  walk  and  sit 
more  conveniently  in  the  wood,  and  that  during  the  whole  of  the 
period  in  which  he  resided  at  the  cottage  he  had  never  been 
disturbed  in  his  possession  by  the  Plaintiff  or  his  servants  till  the 
disturbance  thereinafter  mentioned.  The  disturbance  thus  re- 
ferred to  was  the  stopping  up  the  gap  made  by  the  Defendant  in 
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the  fence,  his  accomit  of  vhicli  did  not  materially  differ  bom  tbi 
accoont  given  by  the  Plaintiff's  erideoce,  except  that  the  Defen 
dant  stated  the  g^  to  hare  been  made  some  months  befor 
September,  1873. 

The  Master  of  the  Bolls  refosed  the  motion  irith  cost^  and  th 
Defendant  appealed. 

Mi.  Fry,  Q.C.,  and  Mr.  Drewry,  for  the  Appellant: — 

Where  a  person  who  has  a  title  enters  and  does  acts  of  ownei 
^p  he  has  such  a  possession  as  mil  enable  him  to  briog  & 
action  of  trespass,  though  he  doeenot  ezolnde  the  person  on  whoi 
he  enters:  Bvieher  t.  Bvieher  (1),  We  contend,  therefore,  the 
the  Defendant  is  not  to  be  treated  as  a  person  ont  of  possession. 

[The  LoBD  Justice  Mellish  :— By  the  action  of  ejectment  i 
1859  the  present  Defendant  admitted  that  he  was  out  of  possei 
sion,  and  that  the  present  FlaintifT  was  in  possessioD.  After  tlu 
the  possesion  cannot  be  changed  by  snch  acts  as  the  Defendai 
relies  on.] 

The  Coart  is  slow  in  granting  injunctions  to  restrain  trespas 
Vernon  v.  City  of  Dublin  (2) ;  Smith  v.  Calli/er  (3) ;  VavmpoH  ' 
Davenport  (4), 

[Sir  B.  BaggaUmf,  Q.C.,  referred  to  Lawndea  v.  BetHe  (5).] 

Sir  B.  Baggattay,  Q.C.,  and  Mr.  Cwrrey,  for  the  Plaintiff,  wei 
not  called  upon. 

LOKD  SSLBOBNE,  L.C. : — 

I  am  of  opinion  that  a  more  proper  order  than  that  under  appei 
was  never  made.  So  far  as  appears  on  the  evidence  before  ua,  tl 
Plaintiff,  supposing  him  to  have  had  no  other  title,  had  in  186 
been  in  possessbn  of  Jenner't  Wood  for  more  than  twenty  year 
and  therefore,  unless  something  could  be  shewn  which  was  -a. 
shewn,  he  had,  imder  the  present  SUUuie  of  Idmitatiotu,  a  goc 
title  in  fee.    In  that  year  two  actions  of  ejectment  were  brougl 

(1)  7  Bl  &  C.  309.  (3)  8  Vm.  89. 

(2)  4  Bro.  P.  C.  Ed.  Toml.  898.  (4)  7  Hare,  217. 

(5)  10  Jai.  (N.3.)  226. 
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admittiog  the  present  Plaintiff  to  be  in  possession.    In  one  of       L.O. 
those  actions  the  Plaintiffs  elected  to  be  nonsnited,  and  the  other    ^ 
action,  which  was  brought  by  the  present  Defendant,  was  discon-        ^^ 
tinned.    The  Defendant  addnoes  eyidence  to  shew  acts  of  owner-    Stahfobd 
ship  by  himself  since  that  time,  which  might  be  eyidence  of  pes-  HusLsioirE. 
session  if  he  had  a  title,  but  which,  considering  the  eyidence  of  his 
want  of  title,  can  only  be  treated  as  acts  of  trespass — mere  acts 
of  trespass,  which  could  not  bring  the  possession  into  controyersy. 
The  Defendant  then  takes  upon  himself  to  cut  down  a  tree,  calling 
in  the  police  to  preyent  the  Plaintiff  from  resisting  the  act  by  force. 
The  Plaintiff  properly  acquiesced,  and  offered  no  forcible  resist- 
ance.   He  thus  was  powerless,  and  the  Defendant  threatens  to  cut 
down  more  trees,  and  to  bring  a  number  of  men  for  that  purpose. 
If  the  CSourt  has  authority  to  grant  an  injunction,  that  authority 
ought  to  be  exercised.   Some  of  the  cases  do  not  appear  yery  reason- 
able, but  in  modem  times  the  cases  in  which  an  injunction  against 
waste  has  been  refused  haye  been  cases  where  a  Plaintiff  out  of 
possession  asked  for  an  injunction  against  a  Defendant  in  posses- 
sion.   We  need  not  consider  whether  in  all  those  cases  the  Court 
exercised  a  sound  discretion,  if  the  matter  is  one  of  discretion.    It 
is  enough  to  say  that  in  Loumdes  y.  BeiUe  (1)  a  yery  learned  and      >^  ^  ^^^ 
careful  Judge  held  that,  in  circumstances  closely  resembling  those  / 

of  the  present  case,  an  injunction  could  be  granted,  and  we  haye 
much  satisfaction  in  following  his  decision. 

Sib  W.  M.  James,  L.  J.,  and  Sib  6.  Hellish,  L.  J.,  concurred. 

Solicitors:   Messrs.  Senior,  AUree,  &  Johmn;   Mr.    Qeorge 
Dobree, 

(1)  10  Jut.  (N.S  )  226. 
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CLAHK  V.  SCHOOL  BOAED  FOB  LONDON. 

[1873    C    126.] 

ScJiool  Board — Building — Compenialion — It^urioa^y  affetied — EUmmtary   ' 

Eduealion  Act,  1870  (33  £  31  Vict.  e.  75),  H.  19,  20. 

A  Scbool  Board,  taking  knda  under  tlie  ElemaitaTy  Education  Ad,  1870, 
need  not  giTe  notice  to  tieat  to  tlie  ownen  of  eaaements  over  tbe  luid  <ak«n ; 
but  oompensatioQ  in  respect  of  mch  eaaementa  is  to  be  given  aa  for  land 
injUTunulf  affected. 

Decision  of  ifottni,  Y.C,  reverted. 

i  H£  School  Board  for  London  bad,  nnder  the  powen  of  the  Act 
33  (Sc  34  Vict,  c  75,  purchased  land  adjoining  certain  small  homes 
n-hich  J.  S.  Clark,  the  Plaintiff  in  this  case,  held  for  the  twelre 
years'  residne  of  a  long  term.  The  School  Board  proceeded  to 
build  eohools  on  the  land  so  purchased,  which  schools  would  iater- 
fere  with  ancient  lights  in  the  FlaintifiTs  honses,  and  the  Plaintiff 
filed  the  bill  in  this  suit  to  restrain  the  building  of  the  schools. 

The  Yice-Chancellor  Malint  granted  an  injunction  accordingly, 
and  the  Defendants  moved  by  way  of  appeal  to  discharge  the  order. 
The  motion  came  before  the  Lords  Justices  on  the  19th  of  July, 
1873,  when  they  directed  it  to  be  turned  into  a  motion  fora  decree, 
and  to  come  before  the  Lord  Chancellor  and  Lords  JnsUces. 

The  School  Board,  in  August,  1873,  obtained  ttom  Parliament 
powers  to  take  the  PlaintifTs  houses  under  the  compulsory  clansea 
of  the  Lands  Clauaea  Contolidaiion  Act.  Proceeding  under  these 
clauses,  they  paid  the  purchase-money  into  Court,  gare  the  usual 
bond,  and  took  possession  of  the  houses.  The  Master  of  the  Boll^ 
sitting  as  Vacation  Judge,  then  dissolred  the  injtmctioD,  and  the 
motion  for  decree  now  came  on  to  be  beard  for  the  sole  purpose 
of  deciding  whether  the  bill  had  been  properly  filed,  and,  conse- 
quently, bow  the  coats  of  the  suit  were  to  be  borne. 

Mr.  6lam,  Q.C.,  and  Mr.  F.  A.  Lemn,  for  the  Plaintiff:— 
The  question  depends  entirely  upon  the  construction  to  be  put 

upon  two  sections  of  the  Memeniary  Education  AiA  (1).    The 
(1)  33  &  34  TicL  0.  75 : —  school  accommodation  for  their  diBtrict, 

Sect.  19.  "  Every  school  board  for  the      whether  in  obedience  to  any  leqnintioii 

pnrpoae  of  providing  sufficient  public     or  not,  may  provide,  by  bnilding,  or 
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Defendants  say  tbat  they  are.  empowered  to  block  up  our  lights, 
giying  us  compensation,  under  sect.  68  of  the  Lands  Clauses  Con- 
sdidoHon  Ad,  as  for  lands  injuriously  affected :  Hvtton  y.  London 
and  South-  Western  BaUway  Company  (1).  But  that  clause  is  not 
incoiporated  into  the  Elementary  Education  Act,  the  only  clauses 
incorporated  being  those  which  relate  to  the  purchase  of  land.  No 
part  of  our  land  has  been  taken,  and  we  therefore  cannot  come 
under  the  clauses  as  to  land  injuriously  affected.  There  is  no  clause 
like  sect.  6  of  the  Bailway  Clauses  Consolidation  Act,  enabling  the 
Board  to  buHd  schools  and  compensate  any  one  who  is  injured. 
They  have  no  more  power  to  injure  their  neighbours  than  any 
other  landowner  has :  WeOs  y.  Ody  (2) ;  Dawson  y.  Paver  (3). 
They  were  not  obliged  to  build  on  this  piece  of  land,  nor  on  this 
part  of  it :  Leader  y.  Moxon  (4),  which  is  cited  in  Beg.  y.  St. 
Lukes  (5).  The  Act  only  applies  to  land  which  they  haye,  after 
following  certain  forms,  power  to  purchase ;  as  to  all  other  land, 
they  are  like  ordinary  proprietors. 

Mr.  Cotton,  Q.C.,  and  Mr.  Speed,  for  the  School  Board : — 

By  our  Act  we  are  enabled  to  giye  compensation  to  any  one 
whose  land  is  injuriously  affected  by  our  buildings,  and  that  pro- 
ceeding was  substituted  for  an  action :  Beg.  y.  St.  Lukes  (6). 


L.C. 
and  L.  JJ. 
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otherwise,  school-houBes  properly  fitted 
up,  and  improve,  enlarge,  and  fit  up 
any  school-house  provided  by  them, 
and  supply  school  apparatus  and  every- 
thing necessary  for  the  efficiency  of  the 
schools  provided  by  them,  and  purchase 
and  take  on  lease  any  land,  and  any 
right  over  land,  or  may  exercise  any  of 
such  powers." 

SecL  20.  **  With  respect  to  the  pur- 
diase  of  land  by  school  boards  for  the 
purposes  of  this  Act,  the  following  pro- 
visions shall  have  effect  (that  is  to 
say):— 
(1.)  The  Lands  Clauses  Consolida- 
tion  Act,   1845,  and    the    Acts 
amending  the  same,  shall  be  in- 
corporated with  this  Act,  except 
the  provisions  relating  to  access  to 


the  special  Act ;  and  in  construing 

those  Acts  for  the  purposes  of  this 

section,  the  special  Act  shall  be 

construed  to  mean  this  Act,  and 

the  promoters  of  the  undertaking 

shall  be  construed  to  mean  the 

School  Board,  and  land  shall  be 

construed    to  include   any  right 

over  land." 

By  other    sub-sections   the  School 

Board  was  required  before  taking  any 

land  to  publish  certain  notices  and  to 

obtain  the  authority  of  the  Education 

Department  of  the  Privy  GotmoiL 

(1)  7  Hare,  259. 

(2)  1  M.  &  W.  452. 
(8)  4  Railw.  Gas.  81. 
(4)  2  W.  Bl.  924. 

(6)  Law  Rep.  7  Q.  B.  148, 166. 


(6)  Law  Rep.  6  Q.  B.  572;  Ibid.  7  Q.  B.  148. 
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We  have  sot  exceeded  the  poveis  given  by  onr  Act,  aad  tb 
PlaintiS'  bas  bo  right  to  come  to  this  Coari  We  offered  coropeD 
Ration,  and  offered  to  buy  the  PlaintiETs  land ;  bat  he  asked 
price  whicb  was  mnch  too  bigh,  A  dnty  is  imposed  on  ns  by  Ih 
Legislature,  and  in  order  to  discbarge  it  we  have  pover  to  tak 
Bucb  land  as  we  want,  and  to  compensate  the  owners  of  snch  lam 
as  we  may  require.  Li  no  other  way  can  we  dischai^  onr  dntj 
We  could  not  take  tbe  PlaintiflTa  land  under  the  compolsor 
clanse,  as  we  did  not  want  it :  QaOowmj  t.  Mayor,  die.,  of  London  (1] 
In  Broadhent  r.  Imperial  Oat  Company  (2)  there  was  an  expree 
provision  that  do  nuisance  was  to  be  created. 

Ki.  F.  A.  Lewin,  in  reply : — 

Under  sect.  20  of  tbe  Act  tbe  Scbool  Board  have  clearly  powe 
to  buy  compnlsorily  any  "  right  over  land,"  We  say  that  the; 
ought  to  have  proceeded  under  those  powers,  and  to  have  bongb 
up  our  right.  As  they  did  not  they  have  acted  illegally,  and  mus 
take  tbe  consequences. 

LoBD  Selbobne,  L.C. : — 

The  question  which  has  been  argued  here  is  one  of  considerabi 
importance,  and  therefore  we  think  it  right  to  express  oar  opinio: 
upon  it. 

It  seems  to  me  that  tbe  Legislature,  in  authorizing  the  Schoo 
Board,  for  imporiAnt  public  purposes,  to  exercise  these  large  power 
subject  to  the  supervision  and  authority  of  tbe  Department  o 
the  Privy  Council  for  Education,  meant  to  give  them  a  discretioi 
suitable  to  the  nature  and  importance  of  tbe  dnties  to  be  dis 
charged  by  them.  Those  duties  require  that  the  persons  en 
trusted  with  them  should  provide  what,  in  their  honest  jndgmenl 
would  be  proper  and  suitable  accommodation  for  the  instruction  o 
tbe  children  to  be  educated  in  the  buildings  to  be  erected  upoi 
the  land  acquired  by  tbem.  And,  compulsory  powers  to  take  lan< 
for  these  public  porposes  being  given,  if  they  do  not  provide  wha 
a  higher  authority  considers  sufficient  scbool  accommodation,  the; 
may  be  required  to  provide  more. 

(1)  2  D.  J.  &  S.  213.  (2)  7  D.  M.  &  O.  43& 
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I  cannot  but  think  that  the  Legislature  intended  the  School  L.  c. 
Board  to  haye  the  full  benefit  of  all  the  provisions  connected  with 
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the  compulsory  clauses  in  the  Lands  ClauseB  CoMolidation  Act,  so 
that  they  mighty  according  to  their  judgment  and  discretion  (act- 
ing hand  fide),  erect  such  buildings  on  such  a  space  of  ground,  of  ,>^^^ 
such  magnitude,  and  so  situated  on  any  .lands  acquired  by  them,  Lohdon. 
jis  they  might  think  proper  for  the  public  trust  with  which  they 
haye  been  charged.  And,  as  it  appears  to  me,  that  view  is  con- 
firmed, not  only  by  the  general  provisions  of  the  Act  and  by  the 
particular  provisions  of  sect  19,  but  also  by  the  express  words 
which  are  found  in  sect  19  and  are  repeated  in  sect  20.  It 
is  enacted  by  sect  19  that,  for  the  purpose  of  the  building  so  to 
be  erected  by  them,  they  shall  have  power  to  purchase  not  only 
the  land,  but  any  rights  over  la)id.  And  in  sect  20  it  is  said 
that  the  word  ''land"  shall,  within  the  meaning  of  this  section, 
be  construed  to  include  ''  any  right  over  land." 

These  are  very  large  powers ;  and  they  appear  to  me  to  shew 
that  the  intention  of  the  Legislature  was  to  give  the  land  which 
is  required  to  the  School  Board  absolutely  free  from  any  jus  iertii 
which  would  control  their  dominion  over  it  for  the  purpose  of  the 
duty  which  they  have  to  discharge.  The  right  as  against  a  man's 
neighbour  which  he  acquires  by  reason  of  the  possession  of  ancient 
lights  imposes  a  servitude  upon  the  land  of  that  neighbour;  and, 
for  that  reason,  cannot  be  acquired  without  grant  or  twenty  years' 
user.  It  is  therefore  strictly  within  the  meaning  of  those  words, 
*^  right  over  land,"  and  is,  in  that  respect,  just  like  a  right  to  a 
watercourse,  or  a  right  of  way  over  land. 

In  my  opinion  this  is  about  the  largest  expression  that  could 
have  been  used,  if  the  object  of  the  Legislature  was  that  unre- 
stricted dominion  over  the  land  might  be  absolutely  acquired 
for  the  public  service.  If  so,  of  course  the  rights  of  any  one  who 
is  interfered  with  must  be  the  subject  of  compensation  under  the 
Act;  and  the  sole  question  is  as  to  the  mode  in  which  that  com- 
pensation is  to  be  given ;  that  is  to  say,  whether  the  introduction  of 
these  words ''  any  right  over  land  "  makes  it  necessary  for  the  Board 
to  give  notice  to  purchase  the  right,  whenever  there  should  be  an 
interference  with  any  servitude  of  this  description;  or  whether 
the  compensation  is  to  be  obtained  under  those  provisions  of  the 
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Lands  Ch/tua  Aet  wliicli  deal  mth  personB  whose  lands  are  not 
takeo,  bat  are  iDJurioiisly  affected. 

Id  my  opinion  the  sound  view  is,  that  the  application,  according 
to  the  nature  of  the  sabject-matter,  of  the  difieient  compensation 
clauses  of  the  Landa  Clawet  Act,  is  not  meant  to  be  altered  by  the 
definition  in  the  special  Act,  that  in  the  word  "  land  "  is  incladed 
"any  right  over  land,"  or  by  the  express  enactment  that  the  com- 
pnlsory  powers  are  to  extend  to  rights  over  land.  The  general  Ad 
contains  a  scheme  of  provisions  working  oat  the  right  to  com- 
pensation, and  that  scheme  of  provisions  varies  according  to  the 
subject-matter.  In  some  clauses  it  is  provided  that  when  land  if 
to  be  taken  notice  is  to  be  given,  and,  if  that  notice  is  gives,  thei 
there  is  a  right  to  enter  upon  the  land,  and  no  injunction  can  bt 
grants ;  but  if  there  is  an  attempt  to  enter  without  notice, 
and  without  taking  the  proper  steps,  then  an  injunction  may  be 
granted. 

The  interference  with  ancient  lights  is  not  a  thing  which  ii 
capable  of  being  "  entered  upon."  The  word  "  entering  "  is  inapplic 
able  to  it,  and  therefore  such  a  section  as  the  85th  is  inapplicable  U 
this  case.  But  there  are  other  cases  mentioned  in  the  Act,  in  whicl 
compensation  is  to  he  made,  such  as  the  case  in  which  no  agree- 
ment has  been  arrived  at,  though  an  injurious  act  is  propose<i 
to  be  done  upon  lands  not  taken.  These  provisions  in  the  Act 
seem  to  be  applicable  to  a  case  of  this  kind ;  and  the  more 
so,  because  in  many  snch  cases,  until  the  thing  is  done,  it  can- 
not be  known  how  far  the  land  will  be  injuriously  affected,  so  a! 
to  be  the  subject  of  compensation.  I  am  glad  to  find  that  ii 
coming  to  this  conclusion  we  are  not  without  authority.  Th( 
case  of  Maceif  v.  Metr(^olitan  Board  of  Worhi  (1)  seems  in  thai 
respect  to  be  on  all  fours  with  the  present  case.  There  the  Tkamet 
Embatikmeni  Ai^,  by  a  definition  clause  similar  to  that  which  wt 
have  to  constrne  here,  says  that  the  word  "  lands  "  is  to  be  coU' 
strued  to  include  easements  and  rights  over  land.  In  the  esecn- 
tion  of  the  works,  the  Metropolitan  Board  of  Works  proceeded  tc 
fill  up  the  river  in  front  of  the  Plaintiff's  wharf,  and  it  was  fonnd 
that  he  would  lose  a  very  valuable  right  over  the  land  in  froa^ 
of  his  wharf.  He  insisted  that  they  should  have  given  notice  ol 
(1)  33  L.  J.  (Ch.)  377 ;  10  Jnr.  (N.S.)  333. 


VOL.  IX.]                         CHANCERY  APPEALa  125 

their  intention  by  purchase  to  acquire  his  easement.    But  it  was  L-  C. 

.  ftnd  L.  JJ. 

held  that  he  was  wrong ;  that  their  right  to  enter  and  execute  the 
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works  was  not  in  abeyance  till  they  had  done  that  act ;  and  that 
the  nature  of  his  right  was  such,  that  the  proper  compensation 
clauses  applicable  to  it  were  those  which  related  to  persons  whose  jj^^^^^ 
lands  were  injuriously  affected,  and  not  those  which  related  to  Londov. 
persons  whose  lands  were  purchased  under  what  we  may  call  the 
purchase  clauses.  That  is  an  authority  which  appears  to  be  con- 
sistent with  common  sense,  and  from  which  I,  for  my  part,  do  not 
differ. 

That  disposes  of  the  right  of  the  Plaintiff  (if  this  case  had  been 
brought  to  a  hearing  without  the  intervention  of  an  Act  of 
Parliament  altering  the  position  of  the  parties)  to  maintain  the 
injunction  he  had  obtained,  and  to  obtain  a  decree.  But  it  seems 
to  us,  looking  at  everything  that  has  passed,  and  at  the  fact  that 
this  is  an  important  general  question,  the  decision  of  which  may 
to  some  extent  affect  other  cases;  and  also  to  the  special  form 
of  this  Act,  and  of  the  clauses  which  we  have  to  construe,  that 
we.  shall  not  do  wrong  in  dismissing  the  bill  without  costs. 

Sib  G.  Melltsh,  L  J. :— 

I  am  entirely  of  the  same  opinion.  During  the  argument  1  for 
some  time  thought  it  doubtful  whether,  according  to  the  true  con- 
stmction  of  the  Act,  the  meaning  was  not  that  the  School  Board 
were  to  purchase  all  such  land  as  would  enable  them  to  build  their 
school  without  interfering  with  the  rights  of  any  third  persons. 

But  I  am  satisfied  that  there  is  no  ground  for  that  opinion.  I 
think  that  they  are  only  required,  and  indeed  authorized,  to  pur- 
chase that  quantity  of  land  which  they  want  for  the  purpose  of 
building  the  school-house,  including,  of  course,  the  house  which 
they  are  bound  to  hare  for  the  master  and  a  play-ground. 

It  would  have  been  rather  an  extraordinary  thing,  considering 
that  the  site  and  school  are  to  be  paid  for  by  the  ratepayers,  if 
Parliament  had  made  it  necessary  that  a  larger  quantity  of  land 
should  be  purchased  than  was  really  necessary  for  the  purpose  for 
which  it  was  required.  I  think,  therefore,  that  they  were  not 
authorized,  and  had  no  compulsory  power,  properly  speaking,  to 
purchase  any  land  except  that  land  which  might  really  be  required 
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L.  C.       for  the  porpoaeB  of  their  new  buildings.     That  seems  to  be  mai 

clear  by  those  words  which  were  pressed  so  mnch  upon  as,  namel 

^..vw        "  atiy  right  over  land,"  because  what  the  19th  section  says  is, 

^"^      effect,  that  if  the  Board  wants  to  erect  a  school  they  may  pi 

ioHooL      chase  land ;  and  then,  in  order  that  they  may  be  perfectly  niife 

johdov.     tered  in  building  the  school,  that  they  may  purchase  any  right  via 

any  third  person  has  over  that  land.    If  the  man  who  owns  tl 

land  will  not  sell  it,  or  the  man  who  owns  the  right  over  it  v 

not  sell  it,  then  in  order  to  enable  the  Board  to  proceed,  the  ne 

section  ^res  compulsory  powers,  and  incorporates  the  Tario 

clauses  of  the  Lands  Clauua  ConaoUdoHon  Act,  and  says  tiiat  lai 

shall  inclnde  any  right  over  land.    I  cannot  help  thinking  tli 

they  can  take  under  the  compalsory  powers,  not  only  the  k 

itself,  but  any  right  over  land — ^that  is,  any  easement  which  ai 

third  person  has ;  and,  if  it  is  necessary,  then  they  are  to  acqui 

that  right  for  the  purpose  of  building  the  school.    There  is  mere 

s  difference  in  the  forms  that  are  to  be  adopted  for  the  purpose 

getting  compensation,  and  by  the  terms  of  the  Land*  dauMa  A 

this  is  to  be  treated  as  land  which  has  been  injuriously  affected. 

8iB  W.  M.  James,  LJ.: — 

The  bill  will  be  dismissed  without  costs,  and  the  depot 
returned. 

Solicitors  for  the  Plaintiff:  Messrs.  Lewin  &  Co. 
Solicitors  for  the  Defendants :  Messrs.  Sydney  Gedffe  &  Co. 
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Eb  parte  MACEAT.    In  re  JfiAYONS.  L.  o. 

and  li.  J.  M. 
Bankruptcy — Appeal — B^Kearing  hy  Begistrar — Pradieem  1573 


A  Begistrar  ritting  as  Chief  Judge  may  re-hear  a  case,  although  his  order      ^^0.  19. 
has  heen  appealed  from  and  varied  by  the  Court  of  Appeal,  if  the  special         ■■^~ 
point  to  be  re-argued  was  not  dealt  with  on  the  appeal. 

IN  this  case  an  application  had  been  made  by  the  tmstee  in  the 
liquidation  to  Mr.  Begistrar  Spring  Biee,  sitting  as  Chief  Judge, 
for  a  re-hearing ;  but  he  declined  to  re-hear  the  case  without  the 
direction  of  the  Court  of  Appeal. 

The  debtor,  J.  Jeavana,  before  the  liquidation,  executed  three 
indentures,  dated  respectively  the  30th  of  March,  1870,  by  the 
first  of  which  he  assigned  a  patent  for  making  iron  armour  plates, 
and  the  royalties  payable  thereon,  to  certain  of  his  creditors; 
by  the  second  he  assigned  his  interest  in  the  MSlwatt  Iranwarhi, 
which  were  held  by  him  under  an  agreement  for  a  lease,  together 
with  the  machinery  and  trade  fixtures,  to  the  same  creditors ;  and 
by  the  third  he  agreed  to  give  a  bill  of  sale  to  the  same  creditors 
of  certain  chattels  and  effects,  not  being  trade  fixtures.  Neither  of 
those  deeds  was  registered  under  the  BUb  of  Sale  Act.  The 
Begistrar  made  an  order  declaring  that  the  oreditors  were  entitled 
to  a  charge  on  the  machinery,  engines,  and  plant  in  the  nature  of 
trade  fixtures,  and  on  the  royalties  under  the  patent,  but  refused 
to  make  any  order  as  to  the  chattels  included  in  the  third  inden- 
ture, on  the  ground  that  it  ought  to  have  been  registered  under 
the  Bills  of  Sale  Act  This  order  was  appealed  from,  and  was 
reversed  as  to  the  royalties  under  the  patent,  but  affirmed  as  to 
the  rest  of  the  order.  On  that  occasion  it  was  assumed  by  the 
counsel  both  for  the  trustee  and  for  the  creditors,  that  the  assign- 
ment of  the  machinery  and  other  trade  fixtures  attached  to  the 
leasehold  premises  did  not  require  registration  under  the  BUU  of 
Sale  Ad,  and  the  point  therefore  was  not  brought  to  the  attention 
either  of  the  Begistrar  or  of  the  Court  of  Appeal ;  but  subsequently 
to  the  decision  of  the  Court  of  Appeal,  the  case  of  Ex  parte 
JDagluh  (1)  was  decided,  by  which  Boyd  v.  Shorroek  (2)  was  over- 

(1)  Law  Rep.  8  Ch.  1072.  (2)  Law  Rep.  6  Eq.  72. 
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raled,  and  it  was  held  that  where  trade  fixtares  are  icdaded  i 
'  a  demiee  of  leasehold  premises,  the  deed  requires  regiatiation  as 
bill  of  sale.    The  trustee  accordingly  applied  to  the  B^trar  i 
re-hear  the  case  on  this  point. 

Mr.  De  Gex,  Q.C.,  and  Mr.  Finlay  Knighi',  for  the  tmatee,  m 
meDtioned  the  case  to  the  Court  of  Appeal 

LOBD  Selbobhe,  L.O. : — 

We  think  that  the  Begistrar  may  exercise  his  discretion  to  i 
hear  the  case,  and  deliver  his  judgment  thereon,  notwithstandii 
the  previous  appeal. 

Solicitoi-a  for  the  Trustee :  Messrs.  Lewis,  Jlfunn«,  <£  Longdeti. 


STNGE  V.  SYNGE. 
[1872    8.     121.] 
Wm—EUciion. 

Jl  testatrix  adranoed  to  the  Defendant  £900  on  the  security  of  an  asij 
ment  hy  him  of  a  cOTsuaiit  bj  F.  to  tiansfer  a  snm  of  £1000  stock,  and 
pay  interest  in  the  meantime.  Bj  her  will  she  gaye  I".  £3000,  and 
■tunB  due  to  her  from  him,  and  directed  her  ezeoutois  not  to  require  p 
ment  of  the  £900  due  from  the  Defeadimt,  but  out  of  the  £3000  giTeu 
I",  to  retsia  enoogh  to  purchase  £1000  stock  for  the  benefit  of  her  estate,  t 
if  the  stock  were  worth  more  than  the  £900  and  interest,  the  surplus  to 
ptud  to  the  Defendant,  F.  having  predeceased  her,  she,  by  a  codidl,  direc 
that  the  £3000  ahonld  form  part  of  her  residuary  pereonal  estate^  but  direc 
her  executors  not  to  call  on  F.'i  representaUves  for  transfer  of  the  £1C 
stock,  nor  to  enforce  payment  of  tho  £900  from  the  Defendant ; — 

Sfld,  that  the  Defendant  was  not  at  liberty  to  eafoice  perlbiinaace  of  I 
covenant  to  transfer  the  £1000  stock  against  F.'i  estate,  except  as  to  i 
difference  Iwtween  the  £900  and  the  value  of  the  stock. 

DecisioQ  of  Jama,  L.J.,  for  Wiekent,  V.C,  varied. 

X  HIS  was  ao  appeal  from  a  decision  of  Lord  Justice  James,  actl 
for  Yice-Chancellor  Wioheru,  on  a  special  case  (1), 

The  facts  stated  in  the  special  case  are  given  at  length  in  t 
d)  Uw  Rep.  16  Eq.  889. 
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preyious  report    The  following  short  statement  will  be  sofElcient       L.  C. 
for  the  purpose  of  the  present  report : — 

By  an  indenture  dated  the  23rd  of  April,  1858,  between  Frands       w.v^ 
H.  Synge  of  the  one  part,  and  the  Deifendant^  MiUinffton  H.  Synge,      ^^^®' 
of  the  other  part,  Francis  H.  Synge,  for  the  considerations  therein      Stngx. 
mentioned,  covenanted  with  the  Defendant  that  within  twelve 
months  after  the  death  of  Sir  /.  M.  Tylden  he  would  transfer 
£1000  £3  per  Gent.  Beduced  Annuities  into  the  name  of  the 
Defendant,  his  executors,  administrators,  or  assigns,  and  would  in 
the  meantime  pay  interest  at  the  rate  therein  mentioned. 

By  an  indenture  dated  the  8th  of  March,  1866,  between  the 
Defendant^  M.  H.  Synge,  of  the  one  part>  and  Mary  A.  Synge,  of 
the  other  part,  in  consideration  of  £900  lent  by  Mary  A.  Synge  to 
the  Defendant,  the  Defendant  assigned  to  her  the  indenture  of 
the  23rd  of  April,  1858,  and  the  principal  and  interest  thereby 
fiecmred,  with  full  power  to  receive  and  demand  the  same  in 
the  name  of  the  Defendant,  and  give  discharges  for  the  same ; 
snbject  to  redemption  on  payment  of  the  sum  of  £900.  and 
interest 

Mary  A,  Synge  made  her  will,  dated  the  8th  of  September,  1871, 
in  which  she  bequeathed  as  follows: — ^^'To  my  late  husband's 
nephew,  MtUingfan  H.  Synge,  thirty-six  B  shares  in  the  Weston- 
super-Mare  Oas  Company,  To  my  late  husband's  nephew,  Francis 
H.  Synge,  £3000,  and  all  such  sums  of  money  (if  any)  as  he  may 
be  indebted  to  me  at  the  time  of  my  death  except  as  hereinafter 
mentioned."  And  the  testatrix  directed  that  in  case  any  pecuniary 
legatee  should  die  before  her,  his  or  her  legacy  should  not  lapse, 
but  be  paid  to  his  or  her  personal  representatives  as  part  of  his  or 
her  personal  estate.  The  will  then,  after  reciting  the  indentures 
of  the  23rd  of  April,  1858,  and  the  8th  of  March,  1866,  pro- 
ceeded as  follows : — *^  Now  I  do  hereby  will  and  direct  that 
if  at  my  death  the  sum  of  £900  and  its  interest  so  secured 
to  me  by  the  said  indenture  of  the  8th  of  March,  1866,  or 
any  part  thereof,  shall  still  be  due  to  me,  and  if  the  aforesaid 
covenant  on  the  part  of  the  said  Francis  H.  Synge  contained  in 
the  indenture  of  the  23rd  of  April,  1858,  shall  be  still  unper- 
formed, my  executors  shall  not  require  payment  of  the  said  sum 
of  £900  from  the  said  MiUington  H.  Synge,  but  they  shall  retain 
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out  of  the  legacy  of  £3000  bequeathed  by  me  to  Francis  K  8yn, 
so  mach  aa  should  be  BuEGcient  to  purchase  for  the  benefit  of  n 
estate  the  Bum  of  £1000  Bedaced  £3  per  dents.,  and  the  cot 
attending  mich  purchase,  and  saoh  purchase  when  made  shall  ] 
in  aatisfaction  of  the  aforesaid  corenant  of  J^anea  E.  8ynga ;  ai 
if  the  said  £1000  stock  shall  be  worth  more  than  the  said  debt 
£900  and  the  interest  then  due  thereon,  the  surplus  shall  be  pa 
to  the  said  MWington  H.  Synge  by  my  executors." 

F.  K  Synge  died  on  the  17th  of  September,  1871,  banug  I 
his  will  given  all  his  real  and  personal  estate  to  his  widow,  ai 
appointed  her  sole  executrix.  By  a  codicil  dated  the  30th 
October,  1871,  the  testatrix  made  the  following  disposition : 
"  Whereas  since  the  date  of  my  will  FraneU  H.  Synge  has  die 
Now  I  hereby  declare  that  notwithBtanding  anything  contained 
my  will  to  the  contrary,  the  legacies  bequeathed  to  him  eiu 
not  go  to  his  repreeentativeB,  but  shall  form  part  of  my  residua 
estate,  subject  to  payment  of  debts  and  other  legacies.  I  will  ai 
direct  that  my  executors  shall  not  call  upon  the  representatires 
Franeit  K  Synge  for  payment  of  any  moneys  or  for  the  tnusj 
of  any  stock  pursuimt  to  the  deed  of  covenant  of  the  23rd  Api 
1858,  nor  enforce  payment  by  MiBingion  S,  Synge  on  tlie  Becnr 
of  the  deed  of  8th  March,  1866." 

The  market  Talue  of  the  £1000  £3  per  Cent  Eednced  at  t 
date  of  the  will  was  £915  12s.  6d. ;  at  the  da!te  of  the  oodi< 
£911  13s.  id. ;  at  tiie  date  of  the  testatrix's  death,  £910  12fc  Gd 

The  Defendant  claimed  to  take  the  benefit  of  the  forgiTeness 
the  debt  of  £900  and  the  share  \^acy,  and  to  «tforce  t 
covenant  against  JVonow  H.  Byngit  estate ;  but  if  put  to  electi( 
he  elected  to  take  under  the  will.  The  FlaintiCwas  the  execati 
of  F.  S.  Synge,  and  the  qoestiong  submitted  to  the  Oourt  we 
whether  MUlington  S.  Synge  was  entitled  to  enforce  the  coveoa 
to  any  and  what  extent,  and  whether  the  Plaintiff  was  entitled 
have  the  deed  of  covenant  delivered  np. 

The  Lord  Jostice  Jame$  decided  that  the  Defendant,  M.  K  8ym 
could  not  enforce  against  the  executrix  of  Franeie  H.  Synge  t 
covenant  in  respect  <^  the  sum  of  £1000  £3  per  Cent.  Bedac 
Annuities,  or  any  part  thereof,  and  answered  the  questions  accoi 
iogly.    From  this  decision  the  Defendant  appealed. 
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Mr.  Dickinson^  0.0.,  and  Mr.  Gookson^  for  the  Appellant : —  L.  a 

and  L.  J,  M. 

This  is  not  a  case  of  election,  for  the  testatrix  has  not  assumed        ^^^ 

'  1874 


Stnqe 


to  give  anything  which  was  not  her  own.  It  simply  depends  on 
the  constmction  of  the  will,  and  we  say  it  is  plain  that  the  object  of 
the  codicil  was  to  release  both  the  Defendant  and  the  executors  of  ^^^ 
F.  H.  Synge  so  far  as  her  estate  was  concerned,  but  she  had  no  in- 
tention to  alter  the  relations  between  them.  When  she  made  her 
will  she  had  an  intention  of  benefiting  F.  H.  Bynge  and  his  repre- 
sentatiyes,  but  she  altered  her  mind  and  withdrew  her  bounty.  If 
she  had  intended  to  prevent  the  Defendant  from  enforcing  the 
coyenant  she  might  have  done  so,  but  she  has  only  directed  her 
own  executors  not  to  enforce  it,  and  has  left  the  Defendant  at 
liberty.  At  all  events  the  Defendant  is  entitled  to  recover  from 
the  estate  of  J^.  H.  Synge  the  difference  between  the  sum  of  £900 
and  the  value  of  the  £1000  stock. 

Mr.  Hemming^  for  the  Plaintiff,  was  desired  by  the  Court  to  con- 
fine himself  to  the  last  point  raised  by  the  Appellant : — 

The  testatrix  considered  herself  the  owner  of  the  whole  stock 
because  she  had  advanced  what  was  substantially  the  whole  value  of 
it  But  in  £bu^  she  disposed  of  what  was  not  entirely  her  own,  and  so 
raised  a  case  of  election.  The  effect  of  the  will  and  codicil  taken 
together  is,  that  the  testatrix,  by  releasing  both  the  covenant  and 
the  debt,  intended  entirely  to  extinguish  the  debt  and  to  prevent 
the  Defendant  from  enforcing  the  covenant  as  to  any  part  of  it. 
It  is  not  necessary,  in  order  to  raise  a  case  of  election,  that  there 
shall  be  express  words  of  intention  to  do  so ;  but  the  Court  will 
take  the  natural  construction  of  the  will :  Wilkinson  v.  Dent  (1). 

LoBD  Selbobne,  L.C : — 

It  appears  to  me  that  the  decision  of  Lord  Justice  Jcmes^  sitting 
for  Yiee-Chancellor  Wickens^  is  substantially  correct ;  but  I  think 
that  it  needs  some  alteration  so  as  to  make  a  distinction  between 
the  sum  of  £900  and  the*  difference  between  that  sum  and  the 
value  of  the  stock. 

The  testatrix  in  her  codicil  takes  notice  of  the  death  of  Francis 

(1)  Law  Bep.  6  Ch.  339. 
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L.  c.  JJ.  Synge  dnoe  the  date  of  the  will,  and  explains  how  she  means 
^^  1R74'  ^'^^  ^^  ^  operate  with  regard  to  that  event ;  she  directs  that,  on 
the  one  hand,  his  representatives  are  not  to  take  the  £3000,  as 
they  would  have  done  under  the  provision  in  the  will  against  lapse ; 
Stnge.  ^^  Uti^X^  on  the  other  hand,  her  executors  are  not  to  enforce  the 
payment  of  so  much  of  the  debt  as  was  hers  either  against  JPVtmets 
S*  Synge' z  representatives  or  against  the  Defendant,  MUlingion  E. 
Synge.  It  appears  to  me  that  the  one  release  was  intended 
to  be  connected  with  the  other,  and  not  to  be  independent  of  it 
She  did  not  mean  to  release  the  security  altogether,  but  only  to  the 
extent  of  the  bounty  which  she  intended  for  Francis  H.  Synge, 
The  Defendant  was  to  be  in  the  same  position  under  the  codicil  as 
under  the  will ;  and  although  the  testatrix  had  in  the  will  taken 
express  notice  that  there  might  be  a  surplus  to  which  she  did  not 
refer  in  the  codicil,  yet  there  is  in  the  codicil  no  indication  of 
any  change  of  purpose  as  to  that.  When  she  said,  '^  Hy  executors 
shall  not  call  upon  the  said  F.  H.  Synge  for  the  payment  of  any 
moneys  or  for  the  transfer  of  any  stock  pursuant  to  the  deed  of 
covenant  of  the  23rd  April,  1858,"  she  must  have  had  in  her 
view  the  measure  of  the  rights  which  were  vested  in  her,  and  she 
did  not,  in  my  opinion,  mean  to  deal  with  any  beneficial  interest 
except  her  own* 

The  answer  to  the  special  case  must,  therefore,  be  varied  by  de- 
claring that  the  debt  of  £900  must  be  declared  satisfied,  but  that  the 
Defendant  is  entitled  to  enforce  against  Francis  R.  SyngeU  execQ- 
tors  the  performance  of  the  covenant  to  the  extent  of  the  difference 
between  the  sum  of  £900  and  the  value  of  the  £1000  stock  at  the 
date  of  the  death  of  the  testatrix.  We  think  there  should  be  no 
costs  of  the  appeaL 

Sib  G.  Mellish,  L.J. : — 

I  am  of  the  same  opinion.  There  is  no  real  difficulty  about  the 
construction  of  the  will.  A  legacy  of  £3000  is  left  to  Francis  E. 
Synge,  from  which  £900  is  to  be  deducted,  not  for  the  benefit  of 
the  Defendant,  but  for  the  benefit  of  the  estate  of  the  testatrix. 
But  by  the  will  it  is  provided  that  if  there  is  any  surplus  of  the 
sum  of  £1000  stock  after  payment  of  the  £900,  the  Defendant  is 
to  have  it.    What,  thep,  is  the  meaning  of  the  codicil  ?    The  tes- 
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tatriZy  bearing  in  mind  that  on  her  death  her  representatives  wonld       L.  o. 
be  entitled  to  sue  Francis  K  Synge'z  executors  for  the  purpose  *^^  ^  ^'  ^' 
of  recovering  £900  out  of  the  £1000  stock,  says:  "I  will  and        12i 
direct  that  my  executors  shall  not  call  upon  the  representatives  of      ^'*®" 
Fmneis  H.  Synge  for  payment  of  any  moneys  or  for  the  transfer  of      Sraai. 
any  stock  pursuant  to  the  deed  of  covenant  of  the  23rd  April, 
1858."    Was  that  said  for  the  benefit  of  the  representatives  of 
Francis  K  Synge  or  of  the  Defendant  ?    It  appears  to  me  that  the 
testatrix,  having  substantially  the  right  of  suing  vested  in  her, 
means  that  the  obligation  due  to  her  from  Francis  H.  Synge  shall 
not  be  sued  for  at  all ;  not  that  her  representatives  should  not  sue, 
but  that  the  Defendant  might  sue. 

Then  I  agree  with  the  Lord  Chancellor  that  we  cannot  infer  that 
she  intended  to  alter  the  Defendant's  rights  or  to  dispose  of  any 
other  property  but  her  own.  The  Defendant  must  be  therefore  at 
liberty  to  sue  for  the  difference  between  the  sum  of  £900  and  the 
value  of  the  stock. 

Solicitors :  Mr.  Mossop ;  Mr.  Osbom  J&nhyn. 
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bankrupky — Debtor  Summons — Bankruptcy  Ad,  1869,  m.  9, 13 — Petition  for         ^^^ 
Adjudication — Receiver — Payment  of  Debt  to  Petitioner, 

A  creditor  sued  out  a  debtor's  sommons,  and  the  debt  not  having  been  paid 
or  secured,  he  presented  a  petition  for  adjudication,  and  got  a  receiver  ap* 
pointed.  Soon  afterwards  the  debtor,  with  the  consent  of  the  receiver,  paid 
part  of  the  debt  to  the  creditor,  and  the  creditor  accordingly  withdrew  the 
petition  for  adjudication.  The  debtor  had  been  adjudged  bankrupt  on  the 
petition  of  another  creditor  after  the  part  payment : — 

Mddy  that  the  receiver  was  a  trustee  for  all  the  creditors,  and  had  no  right 
to  permit  the  payment  to  be  made  to  the  creditor  who  sued  out  the  debtor's 
summons,  and  that  the  money  must  be  paid  over  to  the  trustee  in  the  bank- 
ruptcy. 

1  HIS  was  an  appeal  from  an  order  of  Mr.  Begistrar  Spring  Rice^ 
sitting  as  Chief  Judge  in  Bankruptcy. 

On  the  3rd  of  October,  1872,  G.  H.  Jay,  a  creditor  of  the  bank- 
rupt, B-ewry  Fcwis,  a  fringe  manufacturer,  for  £8000,  sued  out  a 
Vol- IX.  N  1 
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U  a       debtor's  summons  against  him.    The  debtor  not  denying  the  debt, 

'    '  and  having  failed  to  pay  or  to  secure  or  componnd  the  same,  Jay 

i^       presented  a  petition  for  adjudication  against  him  on  the  12th  of 

cpartt     October,     On  the  same  day  Ja^  applied  for  and  obtained  tlie 

Tn  n       appointment  of  a  receiver  under  the  13th  section  of  the  Bank- 

'^^      rvytcy  S<^,  1869.    It  was  stated  in  the  affidant  in  support  of  the 

application,  that  the  debtor  was  being  sued  by  other  creditors,  and 

that  in  one  of  the  actions  the  creditor  was  in  a  position  to  sign 

judgment  and  issne  execution  in  the  conrse-of  a  day  or  two. 

In  this  stato  of  things  the  debtor  entered  into  negotiations  with 
Jay  for  the  settlement  of  his  debt,  and  on  the  15th  of  October  be 
paid  Jay  £1050,  and  gave  him  bills  for  the  rest  of  the  debt.  This 
payment  was  made  with  the  knowledge  and  consent  of  the 
receiver. 

On  the  24th  of  October  a  petition  for  adjudication  was  presented 
by  another  creditor,  upon  which  Powia  was  adjudicated  bankrupt 
on  the  6th  of  November,  and  a  trustee  was  appointed.  An  order 
was  afterwards  made  by  consent  under  Jay's  petition  that  the 
trustoe  should  be  associated  with  the  receiver,  and  that  all  moneys 
then  in  the  receiver's  hands,  and  also  the  sum  of  £1050  now  in 
dispute,  should  be  paid  into  thoir  joint  names. 

On  the  6th  of  December  Jay's  petition  was  dismissed  on  lii^ 
application,  without  prejudice  to  any  order  which  had  been  made 
under  the  adjudication. 

Under  these  circumstances,  the  Begistrar,  sitting  as  Chiel 
Judge,  made  an  order  in  the  bankruptcy  declaring  that  th«  pay- 
ment of  the  sum  of  £1050  to  Jay  was  fraudulent  and  void  as 
against  the  trustee,  and  directing  that  sum  to  be  paid  to  the  trustee 
with  interest  at  £4  per  cent.    From  this  order  Jay  appealed. 

Evidence  was  adduced  to  shew  that  the  sum  of  £1050  was  paid 
out  of  money  received  from  an  insurance  office  on  a  fire  policy, 
on  which  Jay  claimed  a  charge,  but  the  Court  did  not  consider 
that  the  charge  was  established. 

Mr.  LUile,  Q.C.,  and  Mr.  Window,  for  the  Appellant  :— 

The  proceeding  by  debtor  summons  is  a  special  process  created 

by  Act  of  Parliament,  and  was  sabstitated  for  the  writ  of  ea.  ta. 

when  that  was  aboL'shed  by  the  Banhrtiptey  Aei,  1869.    Its  main 
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object  was  to  give  the  creditor  a  speedy  way  of  forcing  the  debtor  L.  a 
either  to  give  security  or  to  pay  the  debt.  The  debtor  and 
creditor  can  come  to  terms  at  any  stage  of  the  proceedings,  and  if 
the  debt  is  ultimately  paid,  and  the  petition  for  adjudication  with* 
drawn,  no  other  creditor  can  carry  it  on,  and  the  act  of  bankruptcy  jn  f^ 
committed  on  the  debtor's  summons  is  not  such  an  act  of  bank-  ^^^ 
ruptcy  as  can  be  the  foundation  of  a  second  petition  by  another 
creditor :  Ex  parte  Wier  (1).  The  creditor  is  therefore  dominus 
litis,  and  the  receiver  appointed  by  the  Court  is  his  trustee,  and 
not  the  trustee  for  the  general  body  of  creditors.  This  is  shewn  by 
the  93rd  and  94th  sections  of  the  Bankruptcy  Act,  1869,  when 
compared  with  the  188rd,  184th,  and  194th  sections  of  the  Ba/fik" 
ruptcy  Consolidalion  Act,  1849. 

[The  LoBD  Chanoellob  referred  to  the  104th  rule  of  the 
Banhrvptcy  Bules,  1870,  and  the  18th  Form  appended  to  the 
Bules.] 

If  the  creditor  had  applied  to  have  the  receiver  discharged, 
this  must  have  been  done,  and  then  the  debtor  might  without 
question  have  made  the  payment  complained  of.  It  is  therefore 
at  most  a  question  of  regularity  in  form. 

Mr,  De  Gex,  Q.C.,  and  Mr.  Finlay  Knight,  for  the  trustee,  were 
not  called  on. 

LoBD  Selbobke,  L.C.  : — 

I  entertain  no  doubt  upon  this  case.  In  my  opinion  no  greater 
mischief  could  be  done  by  those  who  have  the  administration  of 
bankruptcy  than  by  their  permitting  such  a  transaction  to  stand 
as  that  which  has  taken  place  in  the  present  case— assuming, 
as  I  do,  that  no  fund  to  which  Mr.  Jay  was  equitably  entitled 
has  been  identified.  It  is  practically  admitted — I  think  that, 
upon  the  evidence,  it  could  not  but  be  admitted — that  no  fund  has 
been  identified.  Therefore  we  must  take  this  as  a  simple  payment, 
and  the  matter  stands  thus :  A  gentleman,  who  I  agree,  under  the 
Bankruptcy  Act,  1869,  was  the  only  person  to  prosecute  the  adjudi- 
cation, had  presented  a  petition  to  make  his  debtor  a  bankrupt,  and 

(1)  Law  Bep.  6  Ch.  875. 
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liaving  done  tiiat,  be  gets  the  appointment  of  a  receiver,  wbioh 
'  appointment,  acoording  to  general  principles,  and  according  to  the 
ezprees  language  of  the  104th  rule  and  the  ISth  form,  is  an  ap' 
pointment  of  a  man  who,  on  being  appointed,  becomes  an  ofBcerol 
the  Court — who  ie  not  to  part  with  any  portion  of  that  which  bt 
does  receive  except  under  the  direction  of  the  Court — who  is  ti 
account  to  the  Court  for  what  he  receives,  and  under  the  rules  o 
the  Court  (if  while  he  continues  in  existence  as  an  officer  of  tlit 
Court  an  adjudication  takes  place)  is  to  account  to  the  trustee  vbi 
majr  be  appointed  under  that  adjudication  in  bankruptcy,  and  ti 
attend  upon  him  as  may  be  necessary  for  the  purposes  of  th< 
bankruptcy.  And,  in  principle,  it  is  equally  clear  that  so  stroEj 
and  special  a  power  as  that  of  appointing  a  receiver  (which  may  h 
accompanied  by  an  injunction  also  to  prevent  other  creditors  fron 
ubtaining  payment  of  their  debts  before  an  actual  adjudication)  i 
exercised  by  the  Court  can  only  be  exercised  in  the  prospect  o 
and  with  a  view  to  a  future  adjudication  for  the  benefit  of  all  th 
creditors.  I  do  not  at  all  dispute  that,  consistently  with  that,  th 
creditor  who  was  at  that  time  the  sole  petitioner,  and  whoobtaine 
the  appointment  of  the  receirer,  might  have  gone  to  the  Court  i 
Bankruptcy  and  said  that  he  had  settled  with  the  debtor  and  tbs 
nobody  else  had  taken  any  proceedings  and  might  have  appliu 
that  his  petition  might  be  dismissed,  and  that  the  order  for  tb 
receiver  might  be  discharged,  and  the  receiver  himself  dischargei 
and  authorized  to  pay  over  to  the  debtor,  or  in  such  manner  as  tb 
debtor  and  creditor  might  agree,  the  money  in  his  hands ;  and 
the  Court,  upon  all  the  facts  known  to  it,  thought  that  the  propc 
order  to  make,  and  did  make  it,  from  and  after  the  date  of  sue 
order  there  would  no  longer  bo  any  receiver,  and  the  receivi 
would  be  juGtiBed  in  dealing  with  the  moneys  in  his  hand  as  tl 
Court,  by  the  order  discharging  him,  might  have  directed.  Bi 
nothing  of  that  kind  was  done  in  the  present  case.  The  receivi 
was  appointed,  and  came  under  the  ordinary  obligations  of 
receiver ;  every  part  of  the  ibnd  was  or  ought  to  have  be€ 
received  by  the  receiver,  and  I  greatly  doubt  whether,  upon  tl 
facts  which  appear,  we  onght  not  to  regard  it  as  having  bee 
actually  under  his  control ;  hut,  whether  that  was  so  or  not,  it 
manifest  that  the  receiver  was  an  assenting  party  to  what  was  don 
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with  it.    Then,  without  any  authority  of  the  Court,  without  any       L.  0. 
accounting  to  the  C!ourt,  and  in  fraud,  as  it  appears  to  me,  of  the 
general  creditors,  if  before  the  receiver  was  discharged  any  adju-       wvw 
dication  should  take  place  on  the  petition  either  of  that  or  of  any     ^J^* 
other  petitioner,  this  money  was  applied  for  the  benefit  of  the  par-       jn  re 
ticular  creditor.  It  is  said  that  there  was  an  agreement  between  the 
creditor  and  the  debtor  that  the  creditor  would  take  steps  to  dis- 
miss his  petition  and  discharge  the  receiver,  which  was  not  actually 
done  until  a  month  after,  when  bankruptcy  had  completely  taken 
place.    I  do  not  think  it  is  satisfactorily  proved  that  there  was 
tiuch  an  agreement  at  the  time  this  payment  was  made ;  but  if 
there  had  been,  in  my  judgment  it  would  make  no  difference, 
because  as  long  as  the  receiver  existed  he  existed  as  an  officer  of 
the  Court  for  the  benefit  of  all  creditors.   If  an  adjudication  should 
take  place  before  he  was  discharged — and  an  adjudication  did  take 
place  in  this  instance  before  he  was  discharged — the  payment,  in 
my  judgment,  was  in  fraud  of  the  Court ;  and  understanding  the 
learned  Registrar  to  have  proceeded  upon  that  view,  I  entirely 
concur  in  his  judgment.    This  appeal  will  be  dismissed  with  costs. 

Sir  6.  Melltsh,  L.  J. : — 

I  am  entirely  of  the  same  opinion.  It  is  a  matter  of  consider- 
able importance  that  creditors  should  understand  that  if  they  not 
only  take  out  a  petition  in  bankruptcy  against  their  debtor,  but 
obtain  the  appointment  of  a  receiver,  they  do  that  for  the  benefit 
of  all  the  creditors.  It  may  be  that  if  no  other  creditor  comes  for- 
ward, and  there  is  no  other  act  of  bankruptcy,  he  may  obtain  the 
discharge  of  that  receiver.  I  entirely  agree  that  so  long  as  the 
receiver  exists  all  the  funds  of  the  bankrupt  ought  to  be  paid  to 
him,  and  that  the  particular  creditor  has  no  right  to  intercept  the 
fands  and  prevent  their  being  paid  to  the  receiver. 

Solicitors  for  the  Appellant :  Messrs.  Letois,  Munns,  d  Longden. 
Solicitors  for  the  B^spondent :  Messrs.  Wild,  Barber,  &  Browne. 
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r. 

Ctmrch  DUcipUne  ^ef  (3  •£  4  Vicl.  c.  86) — Clerk  in  Holy  Orderi—Commit 
of  Inquiry— Slatita  qf  applicant — Bithop. 

The  bUhap  ia  not,  before  igsuiog  a  commiEsion  of  inquiiy  into  die 
against  a  clerk  in  holy  orden,  obl^ed  to  bear  objectiont  against  tbe  pc 
vbo  haa  made  the  applioation  to  the  bishop. 

Qamre,  whether  the  bishop  has  a  diacretion,  on  account  of  the  chanct 
the  promoter,  to  refuse  to  issue  a  commiaaioa  of  ioquiry. 

Order  of  Baom,  V.C,  affinned, 

X  HE  Rev,  John  Edteards,  Vicar  of  Preslbun/,  received,  in  A] 
1873,  from  the  Bishop  of  OIoueeBter  and  Bristol,  a  bill  of  pres 
meat,  signed  by  Charles  Combe,  tailor,  and  Joseph  Etheridge,  i 
man,  denouncing  certain  acts  said  to  have  been  illegally  done 
tbe  vicar  in  tbe  cburcb  of  Pr^bury. 

The  vicar,  on  the  25th  of  May,  entered  a  caveat  in  tbe  Con 
torial  and  Episcopal  Court  of  tbe  Bishop  of  Qloueetter  and  Br 
aa  to  any  proceedings  which  might  be  taken  against  bim,  and 
support  of  the  caveat  he  filed  an  afiBdavit  that  Combe  and  £l^«n 
habitually  attended  a  chapel  of  Independents,  and  that  the  ] 
ceedinga  were  not  in  fact  promoted  by  them,  but  by  a  body  ca 
the  Cburcb  Association. 

Tbe  proctors  of  Mr.  Edwards,  on  tbe  16th  of  July,  applied  to 
bishop  to  be  beard  ia  support  of  the  caveat,  and  also  in  opposit 
to  the  sending  of  the  case  to  the  Court  of  Arches.  Mr.  Edwa 
was  then  informed  by  the  bishop's  secretary  that  tbe  bishop  1 
decided  to  issue  a  commission. 

On  the  5th  of  November  tbe  bishop  gave  notice  to  the  vi 
that,  proceeding  on  the  application  of  Charles  Gon^  under 
Act  3  &  4  Vict.  c.  86  (1),  it  was  the  intention  of  the  bishop 

(1)  3  Sf  4  Vict,  c  86,  b.  3  :  "  Aud  the  said  laws,  it  shall  be  lawful  fo: 
be  it  enacted;  lliat  in  ever;  case  of  bishop  of  the  diocese  within  which 
any  clerk  in  holy  orders  of  the  United  offence  is  alleged  or  reported  to  ] 
Church  of  England  and  Ireland  who  been  committed,  on  the  applicalic 
may  bo  chained  with  any  oflenco  any  party  complaining  thereof,  or  i 
agtunst  the  lawa  ecclesiastical,  or  con-  shall  (hink  fit,  of  hia  own  mere  mol 
ceming  whom  there  may  exist  scandal  to  issue  a  commisBion  under  his  1 
or  evilreportashaviug  oQended  Bgunst      and  seal  to  five  perwuB,  of  whom 
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the  expiration  of  foarteen  days,  to  issue  a  commission  for  the  pur- 
pose of  making  inquiries  into  the  grounds  of  certain  specific 
charges  as  to  the  manner  in  which  the  yicar  had  officiated  in 
divine  service. 

A  statement  of  objections  to  the  issuing  of  the  commission  was 
then  filed  by  the  yicar,  and  he  demanded  to  be  heard  on  his  state- 
ment of  objections.  The  objections  were,  that  Charles  Combe  was 
a  Dissenter ;  that  his  application  was  not  bona  fde ;  and  that  it 
was  an  unlawful  transaction  amounting  to  maintenance. 

The  bishop  appeared  to  have  refused  to  hear  the  objections, 
and  on  the  27th  of  November  issued,  on  the  application  of  Charles 
Combe^  a  commission  of  inquiry  under  the  Act  3  &  4  Yict.  c.  86. 
The  commissioners  appointed  under  the  commission  gave  notice  to 
the  vicar  that  they  intended  to  hold  a  meeting  on  the  8th  of 
December. 

Mr.  Edwards  then  moved  before  the  Vice-Chancellor  Bacon  that 
the  bishop,  the  commissioners,  and  Charles  Combe,  might  be  pro- 
hibited from  proceeding  until  the  bishop  had  heard  and  determined 
the  objections. 

The  Vice-Chancellor  Bacon  refused  to  issue  the  prohibition,  and 
Mr.  Edwards  now,  by  way  of  appeal,  renewed  the  motion. 

Dr.  St^hens,  Q C,  and  Mr.  PhiUimore^  in  support  of  the  appli- 
cation :•— 

We  have  a  right  to  question  the  staiw  of  the  promoter,  and  to 
shew  that  his  proceedings  are  not  bona  fide,  and  are  merely  for  the 
purpose  of  annoyance.  Otherwise,  why  is  the  fourteen  days'  notice 
to  be  given  to  the  party  accused,  and  why  are  the  names,  addi- 
tion, and  residence  of  the  parties  making  the  application  to  be 
given  ?    We  claim  to  be  heard  on  the  question  by  counsel  before 


L.O. 
and  L.  J.  M. 
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shall  he  his  vicar-general,  or  an  arch- 
deacon or  niral  dean  within  the 
diocese,  for  the  purpose  of  making 
inquiry  as  to  the  gronnds  of  such 
charge  or  report :  Provided  always,  that 
notice  of  the  intention  to  issue  such 
commission  under  the  hand  of  the 
bishop,  containing  an  intimation  of  the 


nature  of  the  offence,  together  with 
the  names,  addition,  'and  residence 
of  the  party  on  whose  application  or 
motion  such  commission  shall  be  about 
to  issue,  shall  be  sent  by  the  bishop  to 
the  ^  party  accused  fourteen  days  at 
least   before    such   commission  shall 


issue. 
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tlie  biahop.  A  promoter  in  such  b  case  must  be  a  proper  ] 
son :  Martin  v.  Mackonochie  (1) ;  and  the  question  can  only  be  isi 
now,  for  we  cannot  raiae  the  question  before  the  commisBioners. 
have  a  right  to  shew  that  the  promoter  ia  a  person  from  whom 
shall  not  be  able  to  recover  our  costs.  This  ia  an  ecclesiast 
question,  and  the  Eccleaiastical  Court  never  did  anything  with 
hearing  both  sides :  Maidman  v.  Malpas  (2).  It  is  true  that  tt 
is  no  express  direction  in  the  Act,  but  a  Judge  in  such  a  case 
general  power  to  do  what  is  right. 

I 
LOBD  Selbohne,  L.C. : — 

This  application  appears  to  me  to  be  quite  unfounded,  i 
absolutely  friroloua.  The  statute  impoaee  upon  the  bishop 
duty  of  issuing,  in  what  be  may  consider  a  proper  case,  a  comn 
sion  of  inquiry ;  and,  in  the  language  of  the  statute,  he  may 
so  either  apon  the  application  of  any  party  complaining  of 
offence  alleged  to  have  been  committed,  or,  if  he  shall  think  fit, 
his  own  mere  motion. 

I  have  a  very  serious  doubt  whether  it  would  be  competent 
the  bishop  to  refuse  to  entertain  and  consider  an  application  fr 
any  party ;  because  the  statute  says,  that  any  party  who  thiula 
to  complain  may  make  the  application.  But  doubtless,  it  is  fon 
bishop  to  exercise  a  discretion  whether  he  will  or  will  not  is 
the  commissioD,  either  when  he  has  received  the  application  & 
auy  party,  or  when  he  might  do  so  upon  his  own  motion. 

The  present  application  asks  the  Court  to  restrain  the  bisl 
from  doing  the  very  thing  which  the  statute  gives  him  jurist 
tion  to  do,  on  the  ground  that  he  has  not  done  something  e 
which  the  statute  does  not  directly  or  indirectly  make  it  his  di 
to  do.  The  statute  nowhere  requires  certain  conditions  to  eual 
the  party  to  make  an  application  (it  eays,  "  any  party  "),  nor  d 
it  impose  upon  the  bishop,  at  the  instance  of  the  party  accua 
the  duty  of  entering  into  a  preliminary  inquiry  of  any  sort 
kind  in  which  that  party  shall  be  heard  against  the  issuing  o 
commission.  I  have  always  understood  that  as  things  are,  it 
under  the  Church  DiicipUne  Ad,  sufficiently  onerous  both  to  i 
party  accused  and  to  those  who  promote  proceedings  against  hi 
(1)  Law  Ecp.  2  P.  C.  366.  ■      (2)  1  Uagg.  Uods.  205. 
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to  be  obliged  to  incur  the  expense  of  a  double  inquiry,  first  before       L.  c. 
the  commissioners,  and  afterwards  in  Court.    But  this  is  a  pro- 

1878 

posal  to  compel  a  treble  inquiry,  and  at  the  instance  of  the  party        %^vw 
accused,  to  enable  him  to  turn  the  tables  upon  the  accuser,  and  to    ^J^^ 
require  the  bishop  to  hear  the  objections,  and   if  to  hear  the        — 
objections,  I  should  think  to  receive  evidence  upon  any  possible 
imputation  which  may  be  made  against  the  character  of  the 
promoter. 

As  I  said  at  first,  I  look  upon  this  application  as  not  only 
groundless  but  frivolous,  and  of  course  it  must  be  refused. 

Sib  G.  Mellish,  L.  J. : — 

I  am  entirely  of  the  same  opinion. 

The  question  turns  entirely  upon  the  construction  of  the  statute* 
There  is  nothing  extraordinary  in  a  provision  that  the  first  proceed- 
ing in  a  suit  may  be  ex  parte.  Almost  all  proceedings  are  in  the 
first  instance  ex  parte.  Take  an  application  for  a  warrant,  or  the 
iasumg.of  a  writ,  or  the  preliminary  process  before  the  grand  jury. 
These  proceedings  are  ex  parte,  and  it  is  quite  in  accordance  with 
oar  law  that  the  first  commencement  of  a  suit  should  be  ex  parte. 

I  will  then  assume,  what  is  not  quite  certain  on  the  construction 
of  the  section,  that  the  bishop  has  a  discretion,  on  account  of  the 
character  of  the  promoter,  to  refuse  to  issue  a  commission.  I 
say  it  is  not  quite  certain,  because  the  words  are,  ''It  shall  be 
lawful  for  the  bishop ;"  and  those  words  are  very  often  considered 
to  be  compulsory.  But  for  this  purpose  I  will  assume  that  he 
had  a  discretion ;  yet  when  we  see  that  he  may  do  it  either  on  the 
application  of  any  person  or  on  his  own  mere  motion,  what  is  there 
in  those  words  that  can  for  a  moment  suggest  that  the  party 
accused  is  to  be  entitled  to  be  heard  as  to  whether  the  promoter 
is  a  fit  and  proper  person  upon  whose  motion  to  issue  the  com- 
mission or  not?  It  is  to  be  observed  that  the  statute  does  not  in 
the  least  degree  shew  what  are  the  objections  (if  any  objections 
are  to  be  made)  which  may  be  made. 

What  was  principally  relied  upon  by  the  applicant  was  the 
proviso  that  fourteen  days'  notice  of  the  intention  to  issue  a  com- 
mission should  be  given  to  the  party  accused,  together  with  the 

name  and  description  of  the  party  who  has  made  the  application. 
ToL.  JX.  0  1 
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'j.  C.       It  appeaia  to  me  quite  clear  that  that  notice  is  to  be  given  simp 

that  the  party  accused  may  be  able,  when  he  comes  before  t 

-ry^       commisaioaers,  properly  to  make  his  defence.    Of  course  he  oag 

J^m     ^  h&ve  that  sufficient  notice  before  the  commissioners  meet,  a 

—       it  is  quite  right  that  he  should  have  notice  of  who  the  peraoD 

who  brings  the  accusation  against  him.     That  knowledge  may 

very  material  matter  for  him  in  framing  his  defenca    I  entin 

agree  with  the  Lord  Chancellor,  that  there  really  is  not  the  la 

ground  for  tiiis  application. 

Solicitors;  Messrs.  Brooks,  Tanner,  Jt  Jenkins. 
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[1873    K.    121.] 
Pract ice — Forma  Pauperis  — Property —Inj'an ction , 

A  farming  tenant  who  has  valuable  crops  on  bis  fann,  but  no  other  pro- 
liertj,  will  not  be  admitted  to  defend  in  fornui  pauperis^  although  he  ha^ 
in  the  suit  been  restrained  from  selling  or  removing  the  crops. 

Order  of  Je»Bfl^  M.R.,  aflRrmed. 

IflE  Defendant  in  this  case  was  tenant  of  a  farm  belonging  to 
the  PlaintiflT,  to  whom  rent  was  due,  and  who  had  obtained  an  in- 
junction to  restrain  the  Defendant  from  selling  or  removing  the 
crops  on  the  farm — ^the  crops  being  of  considerable  value.  The 
Defendant  committed  a  breach  of  the  injunction^  and  was  for  so 
doing  committed  to  prison^  but  obtained  an  order  for  his  discharge 
on  payment  of  the  costs  of  his  contempt.  He  then,  on  the  usual 
affidavit,  obtained  an  order  to  be  admitted  to  defend  in  forma 
fauperiB.  He  then  moved  before  the  ]\|[aster  of  the  Bolls  to  be 
discharged  from  prison  as  Being  unable  to  pay  the  costs ;  and  the 
Plamtiff  moved  at  the  same  time  to  discharge  the  order  admitting 
the  Defendant  to  sue  in  forma  pauperis. 

The  Master  of  the  Bolls  discharged  the  order  upon  the  ground 
that  the  Defendant  had  property.  Both  motions  were  now  brought 
before  the  Lords  Justices  by  way  of  appeal.  . 

Mr.  Boberts,  for  the  Defendant : — 

The  only  property  which  the  Defendant  has  is  that  upon  the 
farm,  and  that  he  cannot  touch.  He  is,  therefore,  unable  to  procure 
means  to  defend  himself  with.  Moreover,  these  crops  are  the 
subject-matter  of  the  suit,  and  he  has  nothing  else.  Spencer  v. 
Bryant  (1)  was  not  at  all  similan 

Mr.  JP.  A,  Lewin,  for  the  Plaintiff,  was  not  called  upon. 

Their  Lobdships  thought  that  the  crops  were  not  the  sub- 
ject-matter of  the  suit.     The  Defendant  bad  the  crops,  and  the 

(1)  II  Ves.  49. 
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injaDction  was  not  a  sufficient  reason  for  holding  him  a  paupc: 
and  he  most  he  dispaupered. 

Solicitors  for  the  Plaintiff:  Messrs.  Lewin  &  Co. 
Solicitor  for  the  Defendant :  Mr.  S.  N.  Capel. 


InreHAWES.    Ex^rie  JEFPEBT. 

Coiti  ^Liquidalim — Subtequent  Bankruptcy— Ban'krvflty  RuUt,  1870, 
r.  292. 

A  liquidation  b^  amiigemeiit  was  rejected  by  the  craditora,  bat  \  receive 
appointed  under  the  liquidntioa  remained  ia  office  nben  the  debtor  n 
adjudged  a  bankrupt: — 

Bdd,  tbat  tlio  proceedings  In  liquidation  were  ponding  (o  u  to  enable  tl 
Court,  under  rule  2S2  of  the  Bankruptey  Buie$,  1810,  to  direct  the  tnutu  ( 
tba  banktuptx^  to  pay  tbe  coats  of  the  liquidation. 

Order  ot  Bacon,  C.J.,  affirmed, 

S,  M.  HA  WES,  the  debtor  in  this  case,  had  presented  a  petitioi 
for  iiqnidation  by  arraDgement,  nnder  which  petition  a  receive 
had  been  appointed,  and  the  receiver  bad  taken  possession  of  pat 
of  tbe  debtor's  estate.  The  first  meeting  of  creditors  was  hel<},  a 
which  the  creditors  refused  to  pass  any  resolution  for  liquidatios 
The  debtor  was  on  the  following  day  adjudged  a  bankrupt 

The  Chief  Jndge  ordered  the  costs  of  the  petition  for  liqnidatioi 
to  be  paid  by  the  trustee  under  the  bankruptcy,  as  reported  (1^ 
The  trustee'  appealed.  It  was  stated  that  the  costs  of  the  petitioi 
were  £97,  and  would  absorb  nearly  all  the  assets  aYailable  fo 
dividend. 

Mr,  De  Qex,  Q.0,,  and  Mr.  Window,  for  the  Appellant : — 
The  question  depends  upon  rule  292  of  the  Bankrvptey  Bvla 
1870,  which  directs  the  costs  of  a  previous  petition  by  liqoida 
tioa  to  he  paid  by  the  trustee  in  bankruptcy,  where  the  bank 
ruptcy  occurs  pending  liquidation.  We  say  that  the  liquidatioi 
was  at  an  end  when  the  resolution  was  rejected,  and  that  it  conic 
not  be  revived :  £k  parte  OM  (2).  The  case  does  not  come  wittu'i 
(1)  Law  Bep.  17  Eq.  61.  (2)  Law  Bep,  8  Ch.  727. 
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the  words,  and  as  to  the  objects  of  the  rnle,  why  should  not  the      L.  JJ. 
solicitor  obtain  payment  in  advance  or  get  secnfity  for  his  costs  ?         1874 


In  re 

Mr.  Little,  Q.O.,  and  Mr.  Finlay  Knighi,  for  the  Bespondent.  Hawu. 

Sxpofte 

Mr.  De  Oex,  in  reply.  Jiffbby. 


Sib  G.  Mbllish,  L.  J. : — 

The  sole  question  in  this  case  is,  whether  the  solicitor  who  pre- 
sented the  petition  for  liquidation  is,  under  rule  292  of  the  Banh' 
ruptey  Bulea,  1870,  entitled  to  the  costs  of  that  petition. 

A  meeting  was  held  on  the  28th  of  February,  1872,  at  which  a 
majority  of  the  creditors  refused  to  pass  any  resolution  in  fiEiYour 
of  liquidation.  On  the  following  day  the  debtor  signed  a  declara- 
tion of  insolvency,  and  on  the  same  day  he  was  adjudged  a  bank- 
rupt. A  receiver  had  been  appointed  under  the  liquidation,  who 
took  actual  possession  of  the  property  of  the  debtor  which  at  the 
time  of  the  bankruptcy  remained  in  his  possession. 

What  the  Court  has  now  to  decide  is,  whether  in  the  present 
case  proceedings  for  or  towards  liquidation  were  pending  on  the 
l8t  Of  March,  when  the  adjudication  was  made.  I  am  of  opinion 
that  they  were.  The  object  of  the  rule  is  plain  enough.  If 
there  was  no  such  provision,  the  consequence  would  be  that  no 
solicitor  would  ever  act  on  behalf  of  a  debtor  who  desired  to  pre- 
sent a  liquidation  petition,  or  would  ever  recommend  him  to  adopt 
such  a  proceeding,  unless  the  solicitor  received  beforehand  pay- 
ment for  the  costs  he  was  likely  to  incur.  This  would  be  very 
inconvenient  and  might  prevent  the  petition  from  being  presented. 

The  object  of  the  rule  was,  that  solicitors  might  know  that  if 
they  acted  properly  they  would  get  their  costs  of  a  liquidation 
petition,  notwithstanding  bankruptcy  might  ensue,  and  as  far  as 
the  words  will  allow  us  we  must  fairly  carry  into  effect  the  objec^ 
of  the  rule. 

Now,  in  my  opinion,  it  is  not  necessary  to  put  such  a  strict  con- 
struction on  the  words  as  to  hold  that,  whenever  anything  has 
taken  place  which  renders  it  impossible  to  carry  on  the  h'quida- 
tion,  the  proceedings  under  the  petition  are  no  longer  pending. 

So  long  as  the  liquidation  is  carried  on  by  the  existence  of  a 
Vou  IX.  P  I 
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L,  Jj.      receirei,  and  bo  long  as  the  Court  coald  make  an  otdei  in 

Igji       matter,  as,  for  instance,  foi  the  discharge  of  the  receiver,  or 

^^       paning  of  his  accoants,  and  the  creditors  under  the  Babeequ 

!*«»•      bankmptcy  conld  derive  a  braiefit  £rom  the  liquidation  proci 

tJlm,     ings,  they  might  be  said  to  be  still  pending.    The  receiver  u 

^~       officer  of  the  Covat,  and  until  he  is  discharged  he  holds  poeses! 

of  the  property  for  the  beqefit  of  the  creditors  generally ;  and 

person  who  was  entitled  to  the  property,  on  the  assomption  t 

the  proceedings  were  put  an  end  to,  most  come  to  the  Court  i 

ask  for  the  discharge  of  the  reoeiver.    This  has  not  yet  been  dt 

and  the  creditors  have  had  the  benefit  of  the  appointment 

the  receiver  as  much  aa  if  he    had  been  appointed  under 

bankruptcy. 

In  this  particniar  case  there  may  be  another  ground  Ear 
decision,  on  which  it  is  not  necessary  to  express  any  opinion.  1 
resolution  of  the  meeting  could  not  be  said  to  be  finally  paa 
until  after  the  expiration  of  the  three  days  allowed  by  the  n 
for  registration,  since  if  a  sufficient  number  of  creditors  mgi 
within  that  time  a  resolution  in  &vour  of  liquidation,  the  liqui 
tiim  by  arrangement  might  go  on. 

I  wiih,  however,  to  rest  my  dedsion  upon  the  larger  groo 
that  as  a  receiver  had,  under  the  liqnidatioD,  been  appointed  i 
had  not  been  discha^ed,  the  prooeedings  in  liqoidation  were  a 
pending. 

Sir  W.  M.  James,  LJ.:— 
I  am  of  the  aame  opinion.    The  appeal  most  be  «ji^mifw<««t  w 

costs. 

SoUcitois :  Heesn.  PMft  S  Sidfteidc,  agents  for  Hr.  Jtfe 
O^JMl;  Mr.  C.  JbOcun,  agent  for  Means.  UJtm.  Ot^M- 
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OCCLESTON  V.  FULLALOVE.  .J'i^^tt 

ana  L.  J  J. 
[1872    0.    9.]  1873 


Jan,  86. 


Wm^After-iom  lOegUimaU  Children — Chxld  en  venitre  sa  mhre  at  Date  of     jpim.  4,8. 

WiUf  hut  horn  htfore  Death  of  Testator — Beputation — Gift  conducive  to        

ImmoralUy,  ^  Jf2 

A  testator,  who  bad  gone  through  the  oeremony  of  marriage  with  If.  i/., 
his  deceased  wife's  sister,  who  had  two  daughters,  C.  and  i^.,  by  him,  and 
who  was  enceinte  with  a  third  at  the  date  of  the  will,  gave  a  moiety  of  bis 
property  to  tmstees  in  trust  for  M.  L.  for  life,  and  after  her  death  for  his 
reputed  children  C  and  E^  and  all  other  children  which  he  might  have 
or  be  reputed  to  haye  by  M.  Z.,  then  bom  or  thereafter  to  be  born.  The 
third  child  was  bom  before  the  testator's  death,  and  was  acknowledged  by 
him  as  his  child : — 

Hdd  (diuentiente  Lord  Sdborne^  L.C.),  that  the  after-bom  child  was  entitled 
to  share  with  her  sisters  under  the  wilL 

Becidon  of  Wickens^  V.G.,  reyersed. 

Eia  V.  Cro<A  (1),  FraU  y.  Maihew  (2),  BkdweU  v.  Edwards  (3),  Metham 
T.  Duke  qf  Devon  (4),  Eowarth  y.  MiXls  (5),  and  Edt  y.  Sindrey  (6),  dis- 
cussed. , 

JHTS  was  an  appeal  from  a  decision  of  Yioe-Chancellor  Wiekena. 
On  the  13th  of  Angust,  1862,  James  Oedeston  went  through  the 
ceremony  of  marriage,  according  to  the  rites  of  the  Church  of 
England^  at  Neufchatdy  in  Switzerland^  with  Margaret  Lewis,  his 
deceased  wife's  sister.  By  his  will,  dated  the  9th  of  July,  1868, 
after  directing  that  his  debts  and  funeral  and  testamentary  expenses 
should  be  paid  and  satisfied,  and  making  certain  specific  and 
pecuniary  bequests,  he  gave  all  his  real  estate,  and  the]residue  of  his 
personal  estate,  to  two  trustees,  their  heirs,  executors,  &c.,  upon 
trust  as  to  one  half  part  or  share  of  the  annual  income  of  his  real 
and  personcd  estates,  to  pay  the  same  into  the  proper  hands  of 
his  sister-in-law,  Margaret  Lewis,  for  life,  for  her  sole  and  separate 
use,  and  after  her  decease  upon  trust  to  stand  possessed  of  and 
interested  in  one  half  part  or  share  of  his  real  and  personal  estates, 
and  any  yearly  income  thereof  which  might  be  then  due  or 
accruing  due,  for  his  reputed  children  Catherine  Ocdeston  and  Edith 

(1)  Law  Bep.  6  H.  L.  265.  (4)  1  P.  Wms.  529. 

(2)  22  Beay.  328.  (5)  Law  Bep.  2  £q.  389. 

(3)  Cio.  EluB.  509.  (6)  Ibid.  7  Eq.  170. 
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L.  C.       Qceleston,  and  all  other  the  children  which  be  might  have  or 

*"         '    repated  to  have  by  the  said  Margard  Lewia  then  bom  or  thei 

.2!Z       after  to  be  born,  who  being  a  son  or  sons  should  attain  the  age 

Oooiamos    twenty-one  years,  or  being  a  daagbter  or  danghters  shonld  atti 

FuLuuTTE.  that  age  or  marry,  to  be  equally  divided  between  and  amon^ 

'  them,  share  and  share  alike,  as  tenants  in  common,  their  hei 

executors,  admiuistrators^and  assigns ;  and  if  but  one  such  chi 

thw  the  whole  for  such  one  child,  bia  or  her  heirs,  ezecato 

administrators,  and  assigns.     The  testator  gave  ooe-fourth  pi 

of  the  income  of  his  real  and  personal  estates  upon  trust  for  1 

son,  T.  B.  OcelesUm,  for  life,  and  the  remainiDg  one-foartb  of  «a 

income  upon  trust  for  his  son  8.  Oeeletton  for  life,  with  gifts  oi 

respectively. 

By  his  first  wife  the  testator  had  two  sons,  the  said  T.  B.  Oedeal 
and  8.  Oedeston,  and  by  ^rgaret  Lewis  he  bad  the  said  CaSieri 
Ocdetton,  who  was  born  on  the  6th  of  October,  1863,  Edith  Occl 
ton,  who  was  bom  on  the  28tb  of  January,  1866,  and  Margai 
OceUiion,  with  whom  she  was  enceinte  at  the  date  of  the  will,  a 
who  was  born  on  the  6th  of  January,  1869.  The  testator  achno 
ledged  her  as  bis  child,  and  registered  her  as  such. 

Margaret  I^wis  died  on  the  17th  of  January,  1869.  The  testaf 
died  on  the  25th  of  December,  1870. 

The  suit  was  instituted  in  February,  1872,  by  T.  B.  and 
Oeeletton,  for  the  administration  of  the  estate  by  the  Court,  a 
for  other  purposes  not  material  to  be  mentioned. 

On  the  cause  coming  on  for  further  consideration,  the  queeti< 
arose  whether  Margaret  Ocdesion  was  entitled  to  share  with  L 
sisters  Catherine  and  Edith  under  the  will.  The  ViceOianeell 
held  that  she  was  not  entitled,  and  she  appealed  from  his  d 
cisioQ  (1). 

(1)  1873.  June  10.  future  class  this  child,  though  &t 

Sib  Jomi  Wwkesb,  V.C.  :—  date  of  the  wiU  t»  bmb  fa  ccrtaia  p 

I  consider  that  this  case  is  governed  poees,  cannot  be  permitted  to  take. 

1^  the  decision  in  Fratt  v,  Mathejo  feel  Tery  great  donbt  whether  the  tbei 

(22  Beav.  328),  which,  in  my  opinion,  of  the  civil  law  which  has  been  Impor 

is  exactly  in  point.    The  gift  here  is  to  into  our  own  with  respect  to  child 

existing  and  future  ill^itlmate  chil-  en  ventre  «a  m^re  applies  at  si!  to  a  cfa 

dreu,  and  to  a  class  of  fnture  iltegiti-  bom  t  prohibiio  coUu.    But  bo  that 

mate  childron.    Under  the  gift  to  the  it  may,  this  is  a  gift  to  two  child 
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Mr.  Kardake,  Q.C.,  and  Mr/  W.  W.  Karslake,  for  the  Appel-       UO. 

1     .  and  Li  J  J. 

1878 


The  form  of  the  gift  is  eqniyalent  to  an  express  provision  for  a 
child  en  ventre  sa  mere^  which  is  good.    Tlvdn,  independently  of         «. 


the  construction  pointy  the  question  is  one  of  reputation.  This 
child  was  en  ventre  sa  mere  at  the  date  of  the  will,  and  there  is 
neither  principle  nor  authority  against  Such  a  child  having  a  repor 
tadon  of  paternity.  On  the  contrary,  the  authorities  are  in  £ftvoiir 
of  the  possibility  of  such  a  reputation  being'  acquired :  Pratt  v. 
Maihew  (1) ;  In  re  Connor  (2).  In  the  eye  of  the  law  the  child  is 
supposed  to  be  m  esse:  Doe  Y.Clarhe{3);  Trower  v.  BfMs(i).  No 
objection  on  the  ground  of  morality  can  apply  to  8n<^  a  gift,  because 
the  child  being  already  begotten,  there  is  in  the  gift  no  inducement 
to  future  concubinage.  On  the  contrary,  it  would  be  a  violation 
of  duty  in  a  parent  if  he  did  not  provide  for  his  illegitimate 
oflbpring :  Gordon  v.  Chrdon  (5).  In  most  of  the  cases  the  vali- 
dity of  gifts  to  illegitimate  children  is  rested  on  the  sufficiency  of 
their  designation,  not  on  grounds  of  morality ;  and  in  this  case 
there  is  no  possible  uncertainty  as  to  the  child's  paternity :  HiB  v. 
Crook  (6) ;  HoU  v.  Sindrey  (7) ;  Bamett  v.  Tuffwett  (8) ;  Chapman 
V.  Bradley  (9) ;  Pearse  v.  Carringtm  (10);  Earle  v.  WUson  (11); 
Ewins  V.  Massey  (12);  Dawson  v.  Dawson  (13)  ;  WUlcinson  v. 
Adam  (14) ;  Jarman  on  Wills  (15) ;  MedAvorth  v.  Pope  (16) ;  Jfor- 
tivMT  V.  Wed  (17) ;  Co.  IM.  3  (b),  Mr.  Eargreave's  note. 

Mr.  Dickinson^  ^C,  and  Mr.  Diwon,  for  the  Plaintiff?. 

Mr.  Morgan,  Q.C.,  and  Mr.  Maenaghten,  for  the  trustees. 
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named  and  to  a  cksB  of  futare  illegiti-  (6)  Law  Bep.  6  H.  L.  266. 
mate  children ;  and  according  to  the         (7)  Ibid.  7  Eq.  170. 

decision  in  the  case  of  Pratt  v.  Mathew  (8)  31  Beay.  232. 
not  one  of  that  class  can  take.    I  hold,         (9)  88  Ibid.  61. 

therefore,  that  Ifaf^re^  Ooeletton  is  not  (10)  Law  Bep,  8  Ch.  969^ 

entitled  to  a  share  of  this  property.  (11)  17  Yes.  528. 

(1)  22  Bcav.  328.  (12)  8  Price,  22. 

(2)  2  J.  &  Lat.  456.  (13)  6  Madd.  292. 

(3)  2  BL  Bl.  899.  (14)  1  V.  &  B.  422. 

(4)  1  B.  &  8. 18L  (15)  8rd  Ed.  223. 
<o)  1  Mer.  141.  (16)  27  Beav.  71. 

(17)  3  Rnss.  870. 
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J.  c  Mr.  Hemming,  for  the  two  sisters  of  Muroaret  Oeeleslon : — 

L.  JJ. 

There  is  nothing  to  indicate  any  intention  of  the  testator  to  pn 

-^        vide  expressly  for  the  child  en  ventre  sa  mere.    If  he  had  snc 

V.         intention  he  wonld  ]^aTe  expressed  it ;  nor  is  there  any  erident 

'^'*"'''  that  he  knew  that  her  mother  vaa  enceinte.     But  if  he  h« 

specially  referred  to  the  child,  the  gift  would  have  failed;  for 

gift  to  a  man's  reputed  child  en  venire  aa  mere  is  not  good,  b 

cause  sudi  a  child  cannot  hare  obtained  a  repntatiou  of  patemit 

This  is  distinctly  laid  down  in  ^odweU  \.  Edwards  (1). 

Neither  can  the  child  take  as  answering  the  description  of 

'  repated  child,  becaose  the  words  "  reputed  child  "  in  the  will  of  tt 

reputed  father  mean  simply  "  a  child  whom  I  may  hereafter  acknot 

ledge;"  and  a  gift  to  a  person  who  may  hereafter  be  acknowledge 

by  the  testator  as  a  child  is  as  bad  as  a  gift  to  a  person  who  mi 

hereafter  be  acknowledged  as  a  l^atee.    In  both  cases  it  wool 

be  a  parol  will  by  sabseqoent  acknowledgment  or  designation. 

IS,  therefore,  Margaret  Lewie  takes,  she  most  take  as  one  of 

class  under  the  gift  to  the  after-bom  reputed  children  of  tl 

testator.    That  is  a  Toid  gift  as  to  the  class,  and  therefore  as 

every  member  of  it :  Pratt  t.  Maihew  (2).    It  is  void  both  bec&u 

it  is  uncertain  and  because  it  is  against  morality,  as  tending  to  tl 

continuance  of  the  concubinage :  Meihmn  v.  Duke  of  Devon  (3 

MortiTnerv.  West  (4);  Wilkinson  v.  Adam (5);  Pratt  v.  Uathei 

Cariwright  v.  Vate^  (6);  Arnold  t.  Preston  {7);  Sowarth 

MUlB  (8);  Hill  v.  Orook  (9);    Co.  LUi.  (10).     Nor  can  giila  1 

will  be  distinguished  unless  Cokeys  doctrine  is  limited  to  irrerc 

able  deeds  communicated  to  the  concubine.    A  roTocable  deed- 

and  d  fortiori  if  uncommunicated — is  as  little  an  indncement 

future  immorality  as  a  will,  and  yet  the  broad  doctrine  of  f7cite 

admitted  to  apply  to  all  deeds.'  Why  not,  therefwe,  to  villa  equal] 

seeing  that  the  doctrine  is  always  laid  down  asa  broad  general  nili 

Mr.  Karslake,  Q.O.,  in  reply,  referred  to  Clifion  v.  Ooodhun  (1] 

(1)  Cto.  Eliz.  509.  (6)  6  Vea.  530. 

(2)  22  Beav.  328.  (7)  18  Va*.  288. 

(3)  1  F.  Wms.  529.  (8)  Iaw  Hep.  2  Eq.  389. 

(4)  8  Bobs.  370.  (9)  Itnd.  6  H.  L.  265. 

(5)  1  V.  &  B.  422.  (10)  3  b.  Ed.  IS. 

(11)  Uw  Rep.  6  Eq.  278. 
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1874.  Jan.  26.    Lobd  Sblbobke,  L.C. : —  l.  o. 

and  L.  J  J. 

In  this  case,  in  which  I  hare  the  misfortnne  to  diflTer  from  my 
learned  Brothers,  I  should  have  been  glad,  so  far  as  the  particular  ^^^^ 
interest  of  the  Appellant  is  concerned,  if  I  could  have  given  my  «,  '  i 
voice  for  altering  the  Vice-Chancelloj's  decree.  It  is  certain  that  ^'^^^^^^ 
a  gift  to  a  child  of  which  an  nnmarried  woman  is  at  the  time  preg- 
nant is  not  against  the  policy  of  the  law ;  on  the  contrary,  snch  a 
gift,  by  a  person  who  acknowledges  himself  to  be  the  father  of 
that  child,  is  as  much  within  the  moral  obligation  referred  to  by 
liord  EMon  in  Gordon  y.  Gordon  (1)  as  if  the  child  had  been 
already  bom.  Nothing  was  necessary  for  this  purpose  but  that 
the  testator  should  have  sufficiently  described  as  the  object  of  his 
bounty  the  particular  child,  of  which  Margaret  Lewis  was  at  the 
date  of  his  will  enceinte.  But  it  does  not  appear  that  he  then 
knew  (if  necessary,  I  should  myself  infer  from  the  will  and  the 
evidence  that  he  did  not  know)  that  she  was  in  that  condition,  aud 
there  is  clearly  no  reference  to  that  particular  child  iu  the  terms 
of  the  bequest.  If  the  Appellant  takes  at  all,  it  is  by  force  of  the 
general  words,  descriptive  of  "  all  the  other  children  "  (besides  the 
two  expressly  named)  **  which  he,  the  testator,  might  have,  or  be 
reputed  to  have,  by  the  said  Margaret  Lewis,  then  bom,  or  there- 
after to  be  bom ;"  Margaret  Lewis  being,  and  appearing  on  the 
face  of  the  will  to  be,  a  person  with  whom  he  could  not  lawfully 
intermarry. 

It  is  clear  from  all  the  authorities  that,  if  the  Appellant  takes 
under  this  description,  it  can  only  be  as  a  *'  reputed"  child  of  the 
testator  by  Margaret  Lewis.  That  reputation  cannot,  in  my 
opinion,  have  been  acquired  when  this  will  was  made ;  it  was, 
however,  acquired  after  the  birth  of  the  Appellant,  which  took 
place  about  six  months  later  than  the  date  of  the  will.  Two 
questions  thus  arise  for  decision — the  one,  whether,  under  a  gift 
by  will  to  future  reputed  children  of  the  testator  by  a  woman 
whom  he  could  not  marry,  all  children  bom  of  that  woman 
between  the  date  of  the  will  and  the  testator's  death,  who  may 
before  his  death  have  acquired  the  reputation  of  being  his  children, 
can  take  ?  The  other,  whether  (if  this  be  not  so)  a  child  of  the 
woman  who  was  en  venire  sa  mere  at  the  date  of  the  will,  and  who 

(1)  1  Mer.  141. 
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flfterwarde  in  the  festator's  lifetime  acquired  that  repntatioii, 
takes  ?  I  do  Dot  think  that  the  Utter  quertioa  is,  in  the  pieaent 
case,  materially  affected  by  the  use  of  the  words  "  now  bam,"  as 
well  as  "  hereafter  to  be  bom,"  althongh  the  use  of  that  form  of 
words  by  a  testator  who  had  jast  named  his  only  two  then  existiiig 
reputed  children  is  remarkable.  It  was  argued  that  "  now  born " 
must,  under  the  circnmstanoeB  (or  at  all  erents  may),  mean  now 
in  esse  in  a  sense  applicable  to  a  child  en  ventre  sa  mire.  But  m 
a  case  of  illegitimacy,  where  the  fact  of  paternity  is  incapable  oi 
being  inquired  into,  and  the  fact  of  reputation  did  not  then  exist,'] 
cannot  adc^t  that  argument. 

Of  the  two  questions  which  X  have  stated  to  arise  in  this  case 
the  first  and  more  general  may  inrolre  considerations  of  pnblii 
policy  of  a  larger  kind  than  any  which  can  affect  the  second.  Tb< 
rule,  however,  against  the  reception  of  direct  evidence  of  patemit; 
which  in  several  of  the  cases  is  described  as  a  rule  of  public  policj 
applies  eqnally  to  both  ;  and,  aa  it  seems  to  me,  the  difficulty  o 
identifying  the  persons  intended  to  be  benefited  by  means  of 
reputation  of  this  kind  acquired  after  the  date  of  the  will,  als 
affects  both  questions  alike.  Kothing  is  given  te  the  Appellai 
individually,  which  (so  far  as  the  construction  of  the  will  is  coi 
cemed)  is  not  equally  given  to  any  other  after-bom  child  < 
Margaret  LewU  who  might  acquire  the  necessary  reputation.  Sh 
takes,  as  has  already  been  said,  if  she  takes  at  all,  only  as 
member  of  the  class  of  future  reputed  children. 

When  a  testator  makes  a  gift  to  children  already-  bom,  ao 
reputed  to  be  his  own  at  the  date  of  the  will,  be  sets  the  seal  i 
his  adoption  and  acknowledgment  upon  that  existing  repntatio: 
and  makes  tbat  eztrinsio  fact,  known  to  and  recognised  by  bin 
sel^  the  test  of  the  identity  of  the  persons  intended.  Whatevi 
may  be  the  origin  or  character  of  the  reputation,  the  gift,  i 
every  such  case,  is  to  a  particular  living  person,  known  to  U 
testator  as  possessing  it,  and  for  that  reason  discoverable  withoi 
difficulty  by  admissible  extrinsic  evidence.  But  these  consider 
tions  are  wanting  when  the  person  is  not  in  existence  and  whf 
the  reputation  is  afterwards  to  be  acquired.  "What  is  to  constita 
in  that  case  the  necessary  reputation  ?  On  whose  opinion  is  it 
depend?    When  must  it  be  gained?    Must  it  be  consistent  ai 
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nnambigaous  ?    Must  it  be  continuing  till  the  testator's  death  ?       L.  0. 
Must  it  be  supported  by  the  acts  or  acknowledgments  of  the    "^^^•'•'* 
testator  himself?    Would  his  rejection  or  repudiation  be  enough 
to  invalidate  and  destroy  it  ?    These  and  other  similar  questions    ^^ocLMfioH 
cannot,  as  I  conceiye,  be  satisfactorily  answered  unless  an  answer  Fcllaloyb. 
to  them  can  be  extracted  from  the  proper  grammatical  sense  of  the 
mere  word  "  reputed/'  and  I  do  not  think  that  it  can.    I  am  dis- 
posed, therefore,  to  think,  that  such  a  description  of  non-existing 
children,  with  reference  to  a  reputation  to  be  afterwards  acquired, 
supplies  no  sufficiently  certain  means  of  identifying  the  objects  of 
the  gift. 

With  respect  to  the  first  and  larger  question,  the  present  state 
of  authority  appears  to  me  to  be  decidedly  adverse  to  the  Appel- 
lant, although  Lord  Eldon,  in  Wilkinson  v.  Adam  (1),  declined  to 
determine  that  question,  and  although  it  may  be  admitted  that 
no  case  has  yet  been  determined  upon  words  exactly  like  these,  or 
so  expressly  providing  for  future  "  reputed  "  children. 

In  PraU  v.  Maihew  (2)  the  Master  of  the  Bolls  said :  ''  It  is 
quite  settled  that  a  bequest  cannot  be  made  by  a  man  to  his 
future  illegitimate  children,  for  they  can  have  acquired  no  title 
by  repute.  It  is  not  necessary  to  consider  whether  a  gift  to  the 
illegitimate  children  of  a  woman  is  valid : — that  has  never  been 
determined."  In  Medwarth  v.  Pope  (3),  however.  Lord  Bomitty 
thought  it  necessary  to  decide  the  question  which  he  had  reserved 
in  Pratt  v.  Mathew,  saying,  ''An  illegitimate  child  in  esse  or  en  ventre 
sa  mere  may,  if  properly  described,  take  the  benefit  of  a  devise  or 
bequest,  and  the  Court  will  not  inquire  as  to  his  parentage  or 
origin ;  but  in  respect  of  future  illegitimate  children  the  law  will 
not  allow  them  to  take  under  any  description  whatever."  In 
Barnett  v.  TupoeU  (4)  the  same  Judge  also  said,  ''  It  is  admitted 
that  no  bequest  in  favour  of  after-bom  illegitimate  children  can 
be  supported."  In  EowaHh  v.  Mills  (5)  Vice-Chancellor  Wood  held 
a  gift  by  a  woman  who  had  gone  through  the  ceremony  of  mar- 
riage with  her  deceased  sister's  husband  to  be  void  as  to  her  after- 
born  children,  the  words  of  gift  being,  ''to  each  and  every  of  my 

(1)  1  V.  &  B.  468 .  (3)  27  Beav.  71, 73. 

(2)  22  Beav.  339.  •(4)  31  Ibid.  236. 

(5)  Uw  Eep.  2  Eq.  389. 
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1  children,  legitimate  or  otberwiae,  vbich  shall  be  liviDg  at  the  time 
'  of  my  decease."  Iq  EM  v.  Sindrey  (1)  Vice-Chancellor  Stmri 
't  said,  "  A£  to  the  rest  of  the  gift  to  the  children  '  to  be  begotten '  it 
>HH'  must  fail,  because  every  gift  to  an  illegitimate  child  the  begetting 
bOTB.  of  which  is  contemplated  is  against  the  pol^<^  of  Uie  law."  The 
~  rubric  at  the  head  of  the  report  of  this  case  which  sabetituteE 
the  words  "  illegitimate  children  mibegotten  at  the  time  of  the  tefr 
tator's  death,"  is  erroneous.  The  Yice-Chancellor  refers  throng- 
out  his  judgment,  not  to  the  time  of  the  testator's  death,  hot  tc 
the  date  of  the  will.  In  £>»  t.  Orwut  (2)  Lord  a«fow/onJ.  wbei 
moving  the  judgment  of  the  House  of  Lords,  said :  "  No  giit,  how 
ever  express,  to  imbom  illegitimate  children  is  allowed  by  law 
nor  under  a  gift  good  as  to  illegitimate  children,  aa  a  doss,  wil 
after-born  illegitimate  children  be  permitted  to  take."  Lort 
C<lon»ay  (3)  said :  "  Two  things  are  clear,  and  do  not  depeni 
in  any  degree  on  the  intentions  of  the  testator  or  the  terms  o 
his  will,  viz.,  first,  that  the  imion  of  Mary  MiU  and  JoAn  Ooojl 
though  in  form  a  marriage,  was,  by  law,  not  a  valid  marriagt 
and  that  the  children  bom  of  that  onion  were  not  tegitimat 
children;  secondly,  that  the  testator  could  not  by  any  form  < 
words  make  an  effectual  bequest  in  favour  of  after-bom  childre 
of  that  union,  or  create  a  trust  for  the  benefit  of  such  afier-bor 
children,  and,  consequently,  that  no  such  children  can  take  nudi 
the  will  in  question."  Lord  Cainu  did  not  dissent  from  Lotd  Chetm- 
ford's  statement  of  the  law.  His  words  (4)  are :  "  I  do  not  go  ovt 
what  has  been  said  by  my  noble  and  learned  friend  now  aittin 
upon  the  woolsack  as  to  the  impossibility  of  providing  for  futm 
illegitimate  children ;  that  is  out  of  the  question  here."  I  am  ta 
aware  that  in  any  case  before  the  present  any  Judge  bos  ever  la 
down  a  doctrine  at  variance  with  the  language  of  these  aath 
rities.  With  respect  to  the  principle  of  this  doctrine,  I  do  n 
understand  it  to  be  disputed  that  the  policy  of  the  law,  whit 
opposes  itself  to  everything  eotUra  lonoB  morei,  is  against  pr 
spective  gifts  by  deed,  or  even  by  will,  to  illegitimate,  childre 
where  any  such  children  begotten  after  the  deed  or  will  com 
into  operation  would  be  capable  of  taking  under  them.    Bat  t 

(1)  Law  Bop.  7  Eq.  176.*  (3)  Law  Sep.  6  a  L.  280. 

(2)  Ibid.  6  H.  L.  278.  (4)  Ibid.  285. 
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authorities  are  not  expressed  in  any  such  qualified  terms.    The       L.  a 
opinion  stated^  without  qualification,  by  Vice-chancellor  Stuart  in 
one  of  the  cases  cited,  that  "  every  gift  to  an  illegitimate  child 


the  begetting  of  which  is  contemplated  "  (a  definition  not  extend-  ^^o^^^^^^^^ 
ing,  as  His  Honour  proceeded  to  observe,  to  a  child  en  ventre  sa  B'ou^awvb. 
mere  at  the  time  of  the  gift)  '^  is  against  the  policy  of  the  law/'  is 
the  same  which  had  been  some  years  before  expressed  by  Lord 
St.  Leonards  in  In  re  Connor  (1),  who  regarded  this  as  the  true 
reason  why,  in  order  to  provide  for  children  of  that  class,  they 
most  first  acquire  a  name  by  reputation.  Lord  BomiUif  also,  in 
Medtporth  y.  Pope  (2),  had  said :  ^  The  reason  why  the  English 
law  BO  holds  is,  that  it  considers  such  a  provision  for  future  illegi- 
timate children  as  contra  lonoe  mores"  And  Yice-Ghancellor 
Wood,  when  deciding  Howarth  v.  Mills  (3),  said:  ^The  point 
was  mooted  in  the  case  of  Wilkinson  v.  Adam  (4),  in  which  Lord 
Mdon  threw  out  some  suggestions,  but  said  he  would  leave  the 
point  where  he  found  it,  without  any  determination.  Since  then  the 
question  has  been  decided  by  the  present  Master  of  the  Bolls,  the 
only  difiEeience  being  that  in  that  case  the  provision  was  made  by 
the  reputed  &ther,  whereas  here  it  has  been  made  by  the  mother ; 
and  if  it  be  contra  lonos  mores  in  a  reputed  father  to  provide  for 
after-bom  illegitimate  children,  it  cannot  be  less  so  in  the  case  of  a 
mother.  I  apprehend  that,  after  the  well-known  case  of  Pratt  v. 
Mathew  {S)f  the  policy  of  the  law,  that  a  man  cannot  make  a 
legal  bequest  to  the  future  children  of  his  marriage  with  his 
deceased  wife's  sister,  is  clearly  established." 

Whether  in  this  last  passage  too  much  weight  may  not  have 
been  ascribed  to  the  single  authority  of  Pratt  v.  Mathetv,  I  do  not 
inquire.  It  may  be  admitted  that,  as  to  this  point,  what  was  said 
in  Pratt  v.  Mathew  was  not  necessary  for  the  decision,  and  the 
same  is  true  of  most  of  the  other  authorities  to  which  I  have 
referred.  But  Hoivarth  v.  MiBs  is  itself  a  decision  expressly  to 
the  purpose,  not  indeed  of  any  Court  of  Appeal,  but  of  a  most 
emment  Judge ;  and  I  think  it  is  difiicult  to  take  any  other  view  of 
the  eatlier  case  of  Medwcrth  v.  Pope,  before  Lord  BomiUy  (which 

(1)  2  J.  &  Ut.  460.  (3)  Law  Rep.  2  Eq.  891, 

(2)  27  Beav.  73.  (4)  1  V.  &  B.  422, 468. 

(5)  22  Beav.  328. 
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L.  0.  was  cited  in  Bbiearih  v.  MiUs  (1),  in  which  Lord  BomiUi/  clearly  con 
^^  '  '  stnied  the  will  as  descriptive  of  illegitimate  and  not  of  legitimati 
,ry^  children.  In  both  those  cases  the  gifts  were  to  the  illegitiniat 
Ooot^"™  children  of  a  woman,  and  therefore  were  free  from  the  difficult; 
PciiiLOTB.  attfiching  to  the  proof  of  paternity.  In  Sowarth  r.  MUb  th 
objects  of  the  gift  were  the  children  of  the  testatrix  hersell 
"  legitimate  or  otherwise,  which  should  be  living  at  the  time  c 
her  death."  In  Medworlh  t.  Pope  (2)  they  were  the  six  natmi 
children  already  bom  of  the  testator  by  his  housekeeper,  Sara 
QQfson,  and  "such  other  child,  if  any,  that  might  be  bom  of  hi 
housekeeper,  Sarah  Qibaon,  in  his  lifetime,  or  in  due  time  t&t 
his  death."  In  both,  the  gifts  to  the  after-born  children  were  hel 
Toid,  These  are  decisions  directly  opposed,  as  it  seems  to  me,  t 
the  sng^sted  distinction  between  a  gift  by  deed  or  will  to  illegit 
mate  children  who  may  be  begotten  after  the  deed  or  will  take 
effect,  (which  is  admitted  to  be  void,  as  offering  an  incentiTe  X 
immorality),  and  a  gift  by  will  to  such  illegitimate  children  onl 
as  may  be  born,  or  in  etae,  at  the  death  of  the  testator,  which  i 
said  to  offer  no  such  incentive.  In  however  forcible  s  light  th 
difference,  for  this  purpose,  between  a  gift  by  deed  and  such  a  gi 
by  will  may  be  presented,  I  am  not  myself  satisfied  that  the  di 
tinction  can  be  practically  established  without  a  material  eocroaci: 
ment  upon  the  principle  which  is  admitted  to  stand  in  the  way  i 
a  prospective  provision  by  deed  for  future  illegitimate  childrei 
If  the  present  testator  had  settled  property,  by  deed,  upon  himsel 
for  life,  with  remainder  to  such  of  the  children  whom  he  might  s 
the  time  of  his  death  be  reputed  to  have  by  Margaret  Lmoit,  as  h 
should  by  will  appoint,  and  in  default  of  any  valid  appointment  t 
A.  B.,  1  suppose  it  would  not  be  contended  that  the  power  < 
appointment,  as  to  the  after-bom  children,  would  have  been  goot 
even  though  the  deed  might  have  contained  a  general  power  ( 
revocation,  and  might  have  remained  in  the  testator's  cnstod 
without  communication  to  any  one  till  the  time  of  bis  death.  S 
far  as  public  policy  is  concerned,  I  do  not  see  what  material  diffei 
ence  there  is  between  that  and  the  present  case.  A  law  whic 
does  not  enable  a  man  to  fortify  himself,  or  4o  encourage  anothei 
in  entering  upou  or  in  continuing  an  immoral  course  of  life,  b 
(1)  L»w  Rep.  2  Eq.  389.  (2)  27  Beav.  71. 
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antidpaticg  and  providing  for  its  future  consequences,  even  by  a        L.  0. 
testamentary  instrument  not  operative  (though  not  necessarily 
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kept  secret)  till  his  death,  may,  as  it  appears  to  me,  reasonably  be 
regarded  as  more  in  the  interest  of  public  morality  than  one 
which  recognises  and  enforces  such  provisions.  Puixawvb. 

The  language  used  by  so  many  learned  Judges  in  the  cases 
to  which  I  have  referred  precludes  the  possibility  of  its  being  sup- 
posed that  provision  could,  in  their  opinion,  be  made  for  future 
illegitimate  children,  by  so  simple  a  process  as  the  mere  employ- 
ment of  a  form  of  words  descriptive  of  the  reputation  and  not  the 
fact  of  paternity.  If  a  gift  may  be  made  to  future  reputed 
children,  I  am  unable  to  understand  why,  on  any  sound  principle 
of  construction,  the  reputation,  which  is  the  necessary  medium  of 
proof  that  an  illegitimate  child  stands  in  that  relation  to  its  sup- 
posed father,  must  be  expressly  referred  to  in  a  gift  to  after-born 
more  than  in  one  to  existing  children*  When  a  gift  is  made  to  the 
existing  '*  natural "  or  "  ill^timate  "  children  [of  a  testator,  proof 
of  the  reputation,  known  to  and  recognised  by  the  testator,  is 
always  enough  to  shew  who  are  mecmt ;  and  if  a  gift  can  be  effec- 
tually made  to  future  ^^  reputed  "  children,  it  is  not  easy  to  find  a 
good  reason  why  the  same  evidence  of  reputation,  which  on  that 
hypothesis  would  be  admissible  and  sufiScient  to  identify  the  objects 
of  such  a  gift,  should  not  be  permitted  to  have  equal  effect  if  the 
gift  were  in  form  to  the  testator's  future  **  natural "  or  '^  illegiti- 
mate "  children.  In  law  those  words  mean,  and  can  only  mean, 
reputed  children. 

I  feel  obliged,  therefore,  to  answer  in  the  negative  the  first 
of  the  two  questions  which  I  have  stated  as  arising  in  this  case. 
And  if  that  first  question  is  properly  answered  in  the  negative,  I 
think  it  is  impossible  to  give  an  affirmative  answer  to  the  second  ; 
for  the  reasons  which  were  well  stated  by  Lord  EomiUy  in  Pratt  v. 
Mathew  (1)  against  separating  from  the  general  class  of  after- 
bom  children  a  child  who  was  en  ventre  m  mere  when  the  will 
was  made,  but  to  whom  there  is  no  gift  otherwise  than  as  a 
member  of  that  general  class.  It  is  true,  as  I  have  already  said, 
that  there  would  have  been  no  objection  on  the  ground  either 
of  uncertainty  or  of  public  policy  if  the  Appellant  had  been 

(1)  22  Beav.  328. 


S  CHAHCEBT  APPEALS.  [L.  B 

L.  0.       personally  designated  by  the  will ;  ba^  unfortunately,  she  is  no 
nd  L,  JJ.         ,    .       .   , 
80  designated. 

k,w  Lord  BomiUy's  remarks,  tbougb  not  necessary  for  the  decision  o 

*•"'""'"'    Pratt  V.  Mtdhew  (1),  are  in  accordance  with  liord  Maedeafid^tied 

DLLAujTB.  sion  in  Meiham  v.  Vvlce  of  Devon  (2),  in  which  it  was  determioet 

that  under  a  gift  by  will  to  the  natural  children  of  a  particular  mai 

by  a  particular  woman,  (under  which  after-begotten  children  did  no 

take),  no  one  was  entitled  to  participate  who  had  not  alread; 

obtained  the  reputation  of  being  such  a  natural  child  when  the  iril 

'    was  made.    The  gift  in  that  case  was  "  to  all  the  natural  childrei 

of  the  testator's  son  by,  Mrs.  Seneage"  a  married  woman.     Then 

were  children  at  the  date  of  the  will  who  had  already  acquired  tb< 

reputation,  and  who  took.    There  was  another  child  en  venire  u 

mere,  who,  after  his  birth  and  during  the  lifetime  of  the  testatoi 

acquired  the  same  reputation ;  but  thia  child,  as  well  as  all  othen 

who  were  bom  still  later,  was  excluded.    Holding  as  I  do  that  ii 

the  present  case  the  general  class  of  after-born  reputed  children  o 

the  testator  could  not  have  taken,  and  that  the  Appellant  had  no 

at  the  date  of  this  will  acquired  the  necessary  reputation,  1  an 

unable  to  concur  in  a  reversal  of  the  Vice-Chancellor's  decidon 

But  as  both  the  Lords  Justices  are,  for  the  reasons  which  they  wil 

giv^  of  a  contrary  opinion,  the  judgment  of  the  Court  will  be  ii 

accordance  with  their  view. 

Sib  W.  M.  Jamxs,  LJ.  :— 

If  the  will  in  this  case  were  read  and  considered  merely  for  the 
purpose  of  ascertaining  the  testator's  intention,  the  language  beinf 
construed  however  strictly  according  to  the  ordinary  grammatical 
meaning  of  the  words  used  by  him,  it  seems  to  me  beyond  all  donbl 
that  the  testator  intended  the  Appellant  as  one  of  the  objects  of  hi: 
bounty.  He  meant  the  children  bom  of  the  body  of  the  particnlai 
woman  to  take,  with  this  qualification,  that  they  should  be  children 
of  whom  he  should  have  acquired  the  reputation  of  being  the 
father.  If  the  case  had  been  the  case  of  a  child  en  ventre  aa  men 
at  bis  death,  there  might  have  been  a  great,  perhaps  an  insuper- 
able, diGGculty  in  attributing  reputation  of  paternity  in  the  male, 
while  there  was  nothing  but  signs  more  or  less  visible  of  a  possible 
<1)  22  Beav.  328.  (2)  1  P.  Wms.  529. 
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or  probable  parturition  expected  of  and  by  the  female.    Bat  in       L.  o. 
this  case  it  appears  to  me  the  very  case  contemplated  and  provided    ^  * 

for  by  the  testator  so  far  as  he  could  by  law  provide  for  it. 


Between  the  date  of  his  will  and  the  time  of  his  death  a  child  was,  OcoLmrrov 
with  his  knowledge,  bom  of  the  body  of  the  woman  while  she  was  Fullalovk. 
living  with  him  as  his  wife.  After  the  birth  the  cohabitation  con- 
tinaedf  and  the  child  was  in  the  most  formal  manner  recognised  by 
him  by  his  registering  the  birth  as  the  birth  of  the  child  of  himself 
and  his  concubine,  described  by  him  in  the  register  as  his  wife,  and 
therefore,  so  fieur  as  he  could,  treating  the  child  as  legitimate.  This 
evidence  is  to  my  mind  absolutely  conclusive  that  at  the  time  when 
the  will  came  into  operation,  when  on  his  death  it  was  opened 
and  read,  the  Appellant  did  strictly  and  completely  fulfil  the 
description  of  a  "  child  which  he  was  reputed  to  have  by  the  said 
Margaret  Lewisr  If  so,  why  should  she  not  take  ?  It  is  said 
that  there  is  some  rule  of  law,  based  upon  some  rule  of  morality 
or  on  some  rule  of  construction,  which  absolutely  prevents  me 
from  giving  effect  to  what  I  have  judicially  ascertained  to  be 
beyond  all  question  the  meaning  of  the  plain  and  clear  words  of 
the  testator. 

In  the  case  of  (Jrooh  v.  ft72,Lord  Chelmsford  is  reported  to  have 
said  (1):  "No  gift,  however  express,  to  unborn  illegitimate  chil- 
dren is  allowed  by  law ;  nor  under  a  gift  good  as  to  illegitimate 
children,  as  a  class,  will  after-born  illegitimate  children  be  per^ 
nutted  to  take."  Lord  Cohneay  is  reported  to  have  said  (2): 
*'  Two  things  are  dear,  and  do  not  depend  in  any  degree  on  the 
intention  of  the  testator  or  the  terms  of  his  will,  viz.,  first,  that 
the  union  of  Mary  HiU  and  John  Oroohy  though  in  form  a  mar- 
riage, was,  by  law,  not  a  valid  marriage,  and  that  the  children  bom 
of  that  union  were  not  legitimate  children ;  secondly,  that  the  tes- 
tator could  not  by  any  form  of  words  make  an  effectual  bequest  in 
fitvour  of  after-bom  children  of  that  union,  or  create  a  trust  for 
the  benefit  of  such  after-bom  children,  and,  consequently,  that 
no  sQch  children  can  take  under  the  will  in  question.''  And  Lord 
Cairns  is  reported  to  have  said  (3) :  *^  I  do  not  go  over  what  has 
been  said  by  my  noble  and  learned  friend  now  sitting  upon  the 

(1)  Law  Bep.  6  H.  L.  278.  (2)  Law  Rep.  6  H.  L.  280. 

(3)  Law  Bep.  6  H.  L.  285. 
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p-       woolsack  as  to  the  imposBibility  of  proridiDg  for  fatare  Oleg 

mate  children ;  tbat  is  oat  of  the  qaestion  here." 

~  Loid  Camia,  in  the  latter  clause  of  the  seotence  points  ( 

^f"^   with  his  usual  accuracy,  that  the  expressions  of  his  noble  a 

^''' '  learned  compeers  were  ohHer  dicta,  not  at  all  necessary  to  the  di 

sion  of  the  case  before  them ;  and  they  are  open  to  this  farti 

obeerration,  which  always  weakens  the  force  of  any  judicial  di 

that  they  were  made  in  the  way  of  concession  to  the  party  agai 

whom  they  were  ahont  to  decide. 

If  the  expression  "  futnre  children  "  be  limited  to  what  I  a 
ceive  to  be  its  more  accurate  meaning — children  to  come  it 
existence  after  the  will  itself  has  really  come  into  existence  as  - 
last  will  of  the  testator,  viz.,  after  his  death — then  I  would  at  od 
for  reasons  subsequently  given,  concede  that  there  is,  or  m&y 
such  a  rule  of  law  as  that  referred  to.  But  if  it  be  extended 
apply  to  children  coming  into  existence  between  the  dat«  or  e 
cution  of  the  will  and  the  death  of  the  testator,  then,  in  my  bunil 
judgment,  the  proposition  is  not  one  to  be  assumed,  as  it  appe 
to  have  been  iu  those  judgments  or  speeches. 

I  will  follow  the  example  of  I^ord  Caima  in  that  case,  and  si 
pose  a  will  to  be  written  out  at  fnll  length,  expressing  the  testate 
intention  and  meaning,  and  motives  or  grounds.  Assume  the  n 
to  be  thus  written :  "  Whereas  I  am  living  in  a  connection  i 
hallowed  and  illicit  with  A.  B.,  and  there  have  been,  and  is  t 
course  of  nature  it  is  probable  there  may  be,  ofTspring  born  of  I 
body,  the  fruit  of  our  intercourse,  and  1  do  not  think  it  right  so 
offspring  should  be  a  burden  upon  the  community,  and  I  des 
that,  notwithstanding  the  misfortune  of  their  birth,  they  shoi 
not  he  left  without  sufficient  means  for  their  maintenance,  edat 
tion,  and  future  welfare,  Now  therefore  I  do  make  the  follow! 
provision  for  all  children  bom  of  her  body  whUe  she  is  oohabiti 
with  me."  Now  what  is  there  against  morality,  or  religion, 
pnblic  policy  in  such  a  provision  ? 

Lord  Eldon,  in  Gordon  v.  Gordon  (1)  uses  the  following  langnag 

"  If  the  words  in  this  case  were  these :  '  Whereas  A.  is  now  pre 

nant  by  me,'  this  would  imply  a  positive  assertion  of  a  fact  t 

truth  of  which  it  cannot,  on  grounds  of  public  policy,  be  suffer 

(1)  1  U«r.  146, 149. 
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to  sustain  by  evidence.  Sut  a  man  may  most  conscientiously  make       L.  o. 
use  of  the  terms  adopted  by  this  testator  to  denote  his  belief  of  a    ^ 
fact,  and  his  intention  to  proceed,  not  npon  the  fSact  itself,  but  upon 


siich  his  belief  of  it.  No  doubt  where  a  man  assigns  certain  positive  ^^^«'"«™» 
reasons  for  giving  a  legacy,  if  those  reasons  fail,  the  legacy  may  be  PtxiALOTs. 
taken  away.  But  here  the  testator  has  expressed  the  grounds  upon 
which  he  acts  to  be  these :  *  I  believe  that  I  am  the  father  of  the 
child  with  which  this  woman  is  now  enceini.  I  may  be  mistaken, 
but  I  had  rather  run  the  risk  of  providing  for  a  child  that  is  not 
my  own,  than  of  incurring  the  guilt  of  leaving  a  child  of  mine 
without  a  provision/" 

I  cordially  concur  in  every  word  here  used  by  Lord  Eldon,  and 
I  must  say  that  to  me  it  appears  a  shocking  and  a  perverse  thing 
to  say  that  religion,  morality,  or  public  policy  compels  the  law  to 
throw  difficulties  in  the  way  of  a  man  who  is  desirous  of  not  com- 
mitting posthumously  a  great  crime,  and  who  is  desirous  of  making 
for  his  misconduct  the  best  reparation  he  can  both  to  society  and 
to  the  unfortunate  beings  of  whose  existence  he  is  the  author. 
What  would  be  the  natural — I  would  almost  say  the  legitimate — 
feelings  of  a  wretched  being  towards  that  law  by  which,  and 
towards  that  religion  and  morality  in  the  name  of  which,  he  finds 
himself  deprived  of  the  provision  which  his  sire  had  carefuUytried 
to  make  for  him,  and  in  consequence  made,  it  may  be,  the  inmate 
of  a  union  workhouse,  or  a  pariah  outcast  infesting  the  publio 
streets  ? 

In  considering  this  question,  it  is  necessary  to  have  accurately 
in  one's  mind  the  distinction,  in  legal  effect,  between  motive  and 
consideration  or  inducement.  The  law  does  not  pretend  to  deal 
with  the  motive  to  testamentary  bounty,  or  any  other  bounty.  A  tes- 
tatoifs  bounty  is  absolute  and  without  control  as  to  motive.  A  man 
may  leave  his  virtuous  wife  and  deserving  children  penniless,  and 
bestow  the  whole  of  his  fortune  upon  the  vQest  companions  of  his 
profligacy,  the  most  worthless  partners  of  his  vices,  the  most  wicked 
accomplices  of  his  crimes,  and  the  law  cannot  gainsay  him,  even 
if  he  should  openly  flaunt  his  shocking  disregard  of  all  ties  human 
and  divine  on  the  very  face  of  his  will.  But  if  there  be  any  in- 
ducement to  do  wrong,  the  law  can  and  does  deal  with  it  If  there 
be  any  covenant  for  a  turpis  eat/sa,  the  covenant  is  void.  If  there 
Vou  IX.  C  1 
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L.  0.       be  an  illicit  condition  precedent  or  Bubeequent  to  a  gift,  it  eith( 
'    avoids  tlie  gift  or  becomeB  itself  roid.    If  the  gift  requires  < 

...^  implies  tlie  continoation  of  wrong-doing,  that  is  in  sabetance 
OdOLEBTOK  condition  of  the  gift,  and  falls  within  the  rule  as  to  condition 
PcLLtLOTt.  But  how  can  that  apply  to  an  instrument  like  a  will,  with  r 
ference  to  gifts  taking  efTect  at  the  death  in  favour  of  persons  tht 
in  existence  ?  The  will  takes  effect  because,  whenever  dated  < 
executed,  it  is  the  ezpresBion  of  the  testator's  last  will — of  the  i 
tentions  whicU  he  has  at  the  last  moment  of  bis  existence.  B 
keeping  and  leaving  it  unrevoked  is,  in  point  of  law,  and  general 
in  fact,  a  continued  adhesion  to  it  And  if  a  man'  could,  by  i 
attested  signature,  made  the  moment  before  his  death,  mal 
validly  such  a  disposition  as  that  now  in  question  before  us  ( 
which  tbere  can  be  no  doubt),  how  does  any  question  of  pubi 
policy  intervene  to  affect  the  disposition  which  he  has  made  soi 
days,  or  months,  or  years  beforehand,  to  be  produced  and  ta 
effect  as  bis  last  intention  npon,  and  not  until,  the  moment  of  1 
death  ?  His  own  will  can  be  no  inducement  to  himself  to  contin 
a  life  of  immorality ;  it  can  be  no  inducement  to  the  partner  of  1 
sin.  W^hat  would  be  an  inducement  may  easily  be  conceived, 
man  might  make,  as  here,  a  valid  will  in  iavour  of  his  unlaw 
consort  and  their  actual  offspring,  and  hold,  in  Urrorem,  over  I 
bis  power  of  revocation  to  coerce  her  into  a  continuance  of  1 
wrong-doing.  She  might  have  courage  to  break  off  the  sinful  o 
nection,  and  he  might  ostentatiously  add  a  codicil  expressly 
Toking  the  will  on  that  ground,  and  the  law  could  not,  I  apprehe: 
interfere  with  that  revocation. 

I  would  add  as  an  illustration,  what  appears  to  me  a  ndvidio 
ahaurdvm  of  this  supposed  rule  of  public  policy,  this  case :  Tt 
the  case  of  a  gift  to  a  concubine  of  tlie  man's  property  char; 
nith  the  maintenance  and  education  of  her  offspring,  described 
in  this  will ;  does  morality  require  that  this  Court  should  give  1 
the  whole,  leaving  her,  if  she  please,  to  throw  the  offspring  on 
streets? 

Then,  is  there  really  any  established  rule  of  construction  wh 
makes  it  impossible  for  a  manto  make  provision  fortheill^itim 
offspring  of  an  unmarried  female  bom  between  the  date  of  his  i 
tmd  tlie  day  of  his  death  ?    He  could,  unquestionably,  I  apprehe 
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make  provision  for  any  other  persons  if  sufficiently  described.    He       L.  C. 
might  leave  his  fortune  to  children  in  the  union  workhouses ;  he 
might  leave  it  to  all  the  persons  who  should  be  living  in  his  house 


as  part  of  his  family  circle  at  the  time  of  his  death ;  he  might  leave    Occumroix 

it  to  the  children  to  whom  he  had  stood  or  should  stand  sponsor;  and  Fullalots. 

I  cannot  conceive  it  possible  that  there  could  be  any  inquiry  as  to 

the  legitimacy  or  illegitimacy  of  those  who  had  come  into  existence 

since  the  date  of  his  will,  or  any  inquiry  as  to  whether  his  motive  for 

such  a  bequest  was  the  belief  that  he  might  have  been  the  cause  of 

their  coming  into  existence.  There  is,  no  doubt,  a  rule  of  construction 

the^t prima  fade  the  term  ''children"  means  lawful  children,  and 

there  is  a  rule  of  law  that  an  illegitimate  child  has  no  father : 

^*Paier  est  quern  fi/uptia  demon$trarU.**    And  it  must  be  admitted 

that  the  law  is  in  some  respects  the  same  as  to  maternity,  although 

there  is  no  such  maxim  as  its  foundation — 0^.,  there  can  be  no 

heirship  or  succession  to  personal  property  by  kinship  as  between 

snch  a  mother  and  such  a  child.     The  result  is  that  the'  word 

''child,"  used  in  the  sense  of  son  or  daughter,  means  a  legitimate 

child.    Indeed,  accurately  speaking,  there  can  be  no  more  an  ille^ 

gitimate  child  than  there  can  be  an  illegitimate  legitimate,  no  more 

than  there  can  be  an  oblique  angled  square,  or  an  elliptical  circle. 

A  man  may,  however,  unmistakably  shew  on  the  face  of  his  will 

that  by  the  description  of  children  he  means  persons,  or  means  to 

include  persons,  of  illegitimate  birth,  as  he  may  shew  that  under 

the  term  square  he  means  or  mcludes  a  rhomboid,  or  under  the 

term  circle  he  means  or  includes  an  ellipse. 

Another  result  is,  that  when  a  man  is  speaking  of  illegitimate 
children  as  his,  there  can  be  no  doubt  as  to  what  he  means  as 
to  existing  children;  but  there  may  be  an  insoluble  question, 
an  uncertainty  not  capable  of  being  made  certain  as  to  future 
children.  A  man  makes  a  gift  "  to  my  future  children  by  A.  JB.," 
there  is  a  condition  annexed  to  the  gift  that  they  shall  be  really 
his  children,  but  that  is  a  condition  the  existence  or  non-existence 
of  which  it  is  impossible  to  ascertain.  His  access  or  non-access, 
the  access  or  non-access  of  any  other  person  or  persons,  the  more 
^r  less  profligacy  or  immorality  of  the  female,  the  signs  of 
race  or  caste  or  blood,  might  have  all  to  be  inquired  into  and 

irought  into  public  discussion  before  it  could  be  acertained  whether 

Q2  1 


OHANCEBY  APPEALS.  [L. 

L.  0.  or  not  the;  were  liis  children.  The  law  forbids  such  inqoiriee,  ai 
'  except  in  exooeration  of  pariah  rates,  accepts  no  eyidenoe 
Ji^  sctaal  paternity  but  the  marriage  union.  But  with  regard  to  t 
"'••■■""  female  there  is  no  OBcertaiuty,  Whether  a  child  is  or  is  i 
LLALOTB.  born  of  her  body  is  a  iact  perhaps  of  all  others  the  most  easi 
capable  of  conclosiTe  proo^  and,  if  there  be  an  unqualified,  una 
ditional  gift  by  a  testator  "  to  the  illegitimate  children  boro  and 
be  bom  of  the  body  of  A,  B.  before  my  death,"  there  can  be,  at . 
events,  no  uncertainty  in  ascertaining  at  his  death  who  aie  t 
persons  answering  the  description.  And  if  he  superadds  to  tl 
the  words  "  of  whom  I  shall  bo  the  reputed  father,"  giving  to  th( 
words  the  fair  meaning,  the  "benigaa  oot^rwiio,  which  all  the  woi 
of  an  instrument  ought  to  have,  I  find  no  element  of  uncertain 
It  does  not  mean,  I  conceive,  that  of  which  the  gossip  of  the  nei{ 
bonrhood  may  spread  a  rumour  or  fame,  but  that  reputation  whi 
springs  from  acknowledgment,  conduct,  and  life.  The  burden 
proof  no  doubt  lies  in  this,  as  in  every  other  case,  on  the  pen 
who  allies  that  he  answers  the  description,  but  I  can  conceive 
difficulty  in  producing,  in  a  proper  case,  sufficient  evidence  of  tl 
reputation.  On  snch  an  issue  I  apprehend  the  admissible  evidei 
would  be  what  has  been  the  continued  cohabitation  and  acknc 
ledgment,  or  acknowledgment  merely,  and  against  which  thi 
would  not,  I  apprehend,  be  admissible  evidence  of  any  gossip,  ti 
Gt  slanderous,  of  the  neighbourhood,  as,  for  instance,  that  I 
woman  had  deceived  and  hoodwinked  the  man,  and  that  the  r 
sire  was  one  of  the  house  or  farm  servants,  who  was  her  sec 
paramour. 

Upon  principle,  therefore,  I  can  see  nothing  which  is  to  previ 
my  giving  effect  to  the  plainly-expressed  intention  of  the  testa 
in  favour  of  the  Appellant. 

Is  there  then  anything  in  the  authorities  which  constrains  me 
disregard  my  own  judicial  conviction  that  the  Appellant  is  justly  i 
lawfully  entitled  to  share  in  the  bounty  of  the  man  who  has  cal 
himself  her  fother  and  put  himself  in  the  powtion  of  father  to  hi 
The  authorities,  when  reduced  to  thetr  real  proportions,  come 
my  judgment,  to  very  little  that  is  really  relevant.  Such  a  will 
the  present  has  never  been  before  the  Courts  for  judicial  constr 
tion,  except  perhaps  in  one  case  before  Vice-Chancellor  Wood,  wli 


VOL.  IX.]  CHANOEBY  APPEALS.  166 

is,  of  conrse,  as  mnch  open  to  reconsideration  here  as  the  decision       L.  o. 
of  Vice-Chancellor   WieJcena.     The    authorities  establishing  any    ^ 
general  principle  applicable  to  the  case  are  really  only  two,  viz.,        JJ^ 
the  case  of  BlodweU  v.  Edwards  (1),  and  the  case  of  Meiham  v^   Ooolrstok 
BvJce  of  Devon  (2).    The  former  case  was  certainly^  in  more  re-  Fullalovi. 
spects  than  one,  a  very  singular  case  in  which  to  raise  the  ques-       """* 
tion,  as  the  cohabitation,  as  it  turned  out,  was  a  cohabitation  in 
valid  marriage,  open  to  question  apparently  only  in  this  way,  that 
there  had  been  a  previous  divorce  d  vinotUo,  and  that  the  decree 
declaring  such  divorce  might  be  reversed  on  appeal.    Such  appeal 
had  by  death,  however,  become  impossible.  The  marriage,  therefore, 
was  indefeasible  and  valid,  the  issue  were  indefeasibly  legitimate, 
and  the  point  was  never  before  the  Ck)urt  for  actual  adjudication. 
Even  so  far  as  any  resolution  was  come  to  by  the  Judges  on  the 
hypothetical  question,  there  was  difference  of  opinion  between  them. 
The  reports  of  the  case  are  actually  contradictory  as  to  what  the 
resolution  was,  and  although  the  internal  and  other  evidence  is 
very  strong  in  favoiu*  of  the  accuracy  of  Oroke's  report,  yet  the  mere 
&ct  that  there  are  such  different  reports  shews  that  the  dogma  had 
not  been  accepted  with  universal  acquiescence  and  recognition, 
without  which  the  extra-judicial  resolution  or  talk  of  a  majority  of 
the  Judges  could  hardly  have  the  force  of  law. 

It  is  difScult,  moreover,  to  conceive  how  any  question  of  morality 
or  public  policy  could  have  legitimately  entered  into  the  conside- 
ration of  that  particular  case.  There  was  an  union  which,  if  the 
decision  of  a  competent  Court  had  remained  unreversed,  was  a 
lawful  and  valid  union ;  there  was  a  bare  possibility  of  reversal, 
and  the  man  was  desirous  of  protecting  the  issue  of  the  union  from 
the  consequences  of  such  a  reversal.  To  ordinary  apprehension 
that  would  seem  a  very  provident  and  very  moral  act 

The  authority  of  that  case  must  be  really  referred  to  the  way  in 
which  the  resolution  of  the  Judges  was  adopted  and  incorporated  by 
Lord  OoJce  into  his  great  exposition  of  the  English  law  (3).  Lord 
Coke  states  it  thus : ''  A  man  makes  a  lease  to  JB.  for  life,  remainder 
to  the  eldest  issue  male  of  B.  and  the  heirs  males  of  his  body.  B. 
hath  issue  a  bastard  son,  he  shall  not  take  the  remainder,  because 

(1)  Cro.  ElLz.  509 ;  Noy,  35.  (2)  1  P.  Wms.  529. 

(3)  1  Co.  Litt  3  b.  Ed.  19. 
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3.  in  law  he  is  not  his  issue,  for  qui  ex  danmato  coitu  aateuiUur  itUe 
'  lib^ros  non  eompaientur.  And,  as  Litileton  satth,  a  bastard  i 
.  quasi  nuSiua  fiius,  and  can  have  no  name  of  reputation  as  sooa  a 
"°''  be  is  born.  So  it  is  if  a  man  make  a  lease  for  life  to  £.,  th 
LOTS,  remainder  to  tlie  eldest  issue  male  of  £.  to  be  begott«i  of  the  bod 
of  Jane  S.,  whether  the  same  issue  be  legitimate  or  ill^timati 
B.  hath  issue  a  bastard  on  the  body  of  Jema  8.,  this  eon  or  isea 
shall  not  take  the  remainder,  for  (as  it  hath  been  said)  hj  ih 
name  of  issue,  if  there  had  been  no  other  words,  he  could  iK 
take,  and  (as  it  hath  been  also  said)  a  bastard  cannot  take  but  aftt 
he  hath  gained  a  name  by  reputation  that  he  is  the  son  of  B 
and  therefore  he  can  take  no  remainder  limited  before  he  is  bon 
but  after  he  be  bom,  and  that  he  hath  gained  by  time  a  lefatt 
tion  to  be  known  by  the  name  of  a  son,  then  a  remainder  Umite 
to  him  by  the  name  of  the  son  of  his  reputed  father  is  good,  bat 
lie  cannot  take  the  remainder  by  the  name  of  issue  at  the  tim 
when  he  is  bom,  he  shall  never  take  it ;"  shewing  that  it  was  i 
his  view  a  mere  question  of  construction.  It  will  be  obeervei 
moreover,  that  that  was  the  case  of  a  deed  taking  effect  immediately 
creating  an  actual  remainder,  and  the  substance  of  what  he  says  i 
that  a  person  cannot  take  a  remainder  by  the  name  of  iaane  wli 
is  not  issue,  nor  by  any  name  or  description  of  reputation,  becaoE 
he  could  not  have  such  name  or  descriptitm  at  the  moment  of  hi 
biitb,  and  if  he  could  not  take  at  the  moment  of  his  birth  he  cool 
not  take  at  all.  How  does  thai  necessarily  or  at  all  apply  to  th 
case  of  a  person  who  claims  to  take  by  a  name  or  descriptio 
actually  predicable  of  him,  not,  it  is  true,  at  the  time  when  he 
boro,  bat  at  the  time  when  tbe  gift  itself  first  comes  Into  existence 
And  if  the  case  be  considered,  not  wiUi  reference  to  the  vei 
peculiar  circumstances  of  BlodweU  v.  Edwarda  (1),  but  with  refe 
enoe  to  the  abstract  question  of  a  provision  by  deed  in  iaroor  of  tli 
future  issue  of  an  avowedly  illicit  intercourse,  it  is  obnoxious  to  tb 
plain  rule  that  if  the  gift  takes  effect  at  all  it  takes  effect  as  a  gi 
on  condition  that  there  shall  be  unlawful  intercourse  resultiug  i 
the  birth  of  offspring,  and  is  therefore  void.  So  I  conceive  that  if 
testator  were  to  provide  by  will  for  the  offspring  of  a  really  futoi 
damntUua  coitus  (futnre  with  respect  to  the  will  taking  eflect  as 
(1)  Cro.  EliE.  509. 
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i9t31),  it  would  be  Yoid  as  a  gifty  by  reason  of  the  illegal  condition       L.  c. 
precedent^  and  as  being  a  direct  inducement  to  the  man  and  woman    ^     * 
to  continne  in  a  life  of  lawless  immorality.  But  that,  as  I  have  said. 


cannot  be  predicated  of  an  instrument  revocable  and  secret  until    ^^^^^^'^"^'^ 
the  moment  of  the  testator's  death,  and  a  gift  thereby  made  abso-  Fullalovi. 
lutely  and  without  any  condition  in  favour  of  a  person  then  in 
existence,  however  that  existence  had  been  caused. 

Then  there  is  the  case  of  Metham  v.  Duke  of  Devon  (1).  That, 
again,  is  in  some  respects  a  singular  case,  and  very  briefly  reported. 
A  will  directed  a  certain  sum  to  be  raised  and  to  be  paid  to  such 
persons  as  the  testator  should  by  deed  appoint.  The  testator,  by 
deed,  appointed  the  sum  to  all  the  natural  children  of  his  son  by 
^Ts.Heneaffe. 

The  decision  was  that  all  the  children  took  who  were  born  at  the 
date  of  the  deed,  but  not  such  children  as  he  afterwards  had  by^^ 
her.  The  report  has  the  following  as  to  the  question  of  a  cliild  en 
veiUre  sa  mere:  **  Also,  it  being  a  question  whether  a  natural  child 
'en  ventre  sa  mere  of  the  Duke  of  Devonshire  by  Mrs.  Heneage 
should  take^  Lord  Parker  inclined  that  such  child  could  not  take, 
for  the  reason  above  mentioned,  viz.,  for  that  a  bastard  could  not 
take  until  he  had  got  a  reputation  of  being  such  a  one's  child,  and 
that  reputation  could  not  be  gained  before  the  child  was  bom.'^ 

That  appears  to  me  to  have  been  dealt  with  as  and  to  have  been 
a  plain  case  of  construction  of  the  words  used.    A  gift  to  the  chil- 
dren of  A.  by  B.,  when  applied  to  illegitimate  children,  could  only, 
at  all  events  prima  facie,  mean  persons  then  reputed  as  children, 
persons  of  whom  the  Court  could  predicate  that  the  donor  meant 
them  by  that  description,  and  there  was  nothing  in  the  will  to  shew 
any  intention  to  include  any  others.    But  suppose  the  will  had 
contained  the  wordsf,  ^^  including  the  child  of  which  she  is  now 
enceinte,^  there  could  be  no  doubt  that  that  child  would  have 
taken,  however  strong  might  be  the  evidence  that  the  child  was  not 
really  procreated  by  the  paramour.   And  suppose  the  will  had  been 
*'  for  all  the  children  bom  of  the  body  of  Mrs.  Eeneage  during  my 
life  and  while  she  is  living  with  my  son,"  we  have,  I  think,  no 
<;lue  to  what  would  have  been  the  decision  of  Lord  MaodesjieUL 
He  puts  the  case  entirely  on  intention,    fie  says :  '^  The  Earl  of 

(1)  1  P.  Wms.  629. 
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1        Vevotuikire  coald  never  intend  that  bis  son  should  go  on  in  th 

'    course ;  that  wonid  be  to  encourage  it,  whereas  it  was  eaongh  t 

pardon  what  was  past."    He  further  says,  it  is  true,  "  Beside 

"^    bastards  cannot  take  unless  they  have  gained  a  name  by  reput 

i^i^x-   ticm."     That  really  means  that  bastards  cannot  take  by  the  nan 

of  childreo  or  issue  nntO  tihey  have  gained  the  reputation  of  beii 

children  or  issue.    If  it  means  more,  it  is  directly  overruled  by  tl 

decision  of  iJord  ElJon,  with  the  concnrreQce  of  Sir  fV^iam  Qran 

that  s  gift  to  a  bastard  child  en  v&Ure  ta  mere  is  clearly  good. 

I  would  add  that  that  decision  of  Lord  Eldon's  seems  to  me  to  { 
a  great  way  towards  deciding  the  present  qaestion.  He  says, 
efiect,  if  yon  eliminate  the  question  of  acttial  paternity,  which 
incapable  of  proof,  there  is  no  reason  why  such  a  person  shou 
not  take  if  sufBciently  designated.  If  there  is  no  legal  uncertaim 
ae  to  the  fact  that  a  particnlar  person  was  a  person  en  vetdre . 
mere  at  a  particular  date,  there  can  be  no  legal  uncertainty  as 
whether  suoh  person,  or  any  other  person,  was  actually  bom  of  tJ 
body  of  a  particular  wtmian. 

Kor  can  there,  as  it  appears  to  me,  be  any  more  nncertfunty 
ascertaining  the  reputation  of  paternity  as  to  children  bom  betwe< 
the  date  of  the  will  and  the  death,  than  there  is  in  ascertainij 
the  reputation  of  paternity  as  to  children  before  the  will.  In  eai 
case  it  would  have  to  be  ascertuned  alike  by  the  same  eviden 
and  the  same  means  as  in  Scotland  and  almost  every  Europei 
country  but  England  ;  the  putative  paternity  is  ascertained  for  tl 
purposes  of  legitimation  by  subsequent  marriage.  Take  the  cs 
of  an  unquestionable  gift  by  a  man  to  his  natural  children  1 
A.  S. ;  evidence  would  be  admissible  to  exclude  children  of  A. 
born  during  a  previous  concubinage  with  another  man,  and 
ascertain  which  children  really  had  obtained  by  reputation  t 
character  of  being  his.  And  I  can  see  no  difficulty  in  admitti 
and  obtaining  similar  evidence  as  to  the  children  bom  betwe 
the  will  and  the  death. 

I  am  of  opinion,  on  the  whole  case,  that  the  testator's  intenti 
is  dear,  that  there  is  no  principle  of  public  policy  to  prevent  tli 
intention  being  ejected,  and  that  there  is  no  authority  to  preve 
my  giving  a  decision  in  accordance  with  what  I  feel  to  be  t 
truth,  the  honesty,  the  morality,  the  justice  of  the  case,  in  faro 
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of  the  Appellant's  right  to  share  with  her  sisters  in  the  bequest  in       L.  c. 
question  contained  in  the  testator's  will. 

^  1874 

Sib  G.  Mellish,  L  J.,  after  shortly  stating  the  facte  of  the  case,   O"'^'^ 
continued : —  Fullalove. 

The  question  to  be  determined  is  whether  Margaret  Ocdedon  is 
entitled  to  take  with  Catherine  Ocdeeton  and  Edith  Oedeeton,  the 
one  half  of  the  residue  of  the  testator's  real  and  personal  estate. 
I  think  it  is  clear  that  she  cannot  take  as  an  actual  child  of  the 
testator  by  Margaret  Lewis,  because,  although  there  is  evidence 
from  which  any  jury  would  find,  if  the  question  could  be  left  to 
them,  that  the  Appellant  was  a  child  of  the  testator  by  Margaret 
Lewis,  yet  it  seems  clear  on  the  authorities  that  the  law  does  not 
allow  such  evidence  to  be  given,  and  this  was  not  seriously  dis- 
puted. I  also  think  that  she  cannot  take  as  a  child  of  Margaret 
Lewis,  who  was  reputed  to  be  a  child  of  the  testator  at  the  date  of 
making  the  will,  assuming  that  an  illegitimate  child  can  acquire 
the  reputation  of  being  the  child  of  a  particular  man  whilst  in 
venire  sa  mere.  I  think  there  is  no  sufficient  evidence  that  the 
Appellant  had  at  that  time  acquired  the  reputation  of  being  the 
child  of  the  testator.  There  is  no  evidence  that  the  testator  or 
any  one  else  knew  at  that  time  that  Margaret  Lewis  was  with 
child,  and  it  seems  to  me  impossible  to  infer  that  a  child  whose 
existence  was  imknown  was  the  reputed  child  of  anybody.  If, 
therefore,  the  Appellant  takes  at  all,  she  must  take  as  a  child 
which  the  testator  was,  subsequent  to  the  making  of  his  will,  re- 
puted to  have  hy  Margaret  Lewis.  Now  two  objections  are  in  sub- 
stance taken  to  the  right  of  the  Appellant  so  to  take : — First,  that 
there  is  not»  and  indeed  could  not  be,  a  sufficient  legal  description 
to  enable  a  class  of  subsequent  bom  illegitimate  children  to  take ; 
and  secondly,  that  it  is  contrary  to  the  policy  of  the  law  to  allow 
such  a  class  to  take,  even  if  they  could  be  sufficiently  described. 

Now,  with  reference  to  the  first  question,  it  appears  to  me  that 
every  child  of  Margaret  Lewis  who  was  bom  during  the  testator's 
lifetime,  and  who  at  the  time  of  his  death  was  ,his  reputed  child, 
must  be  included  in  the  class.  Whether,  if  there  had  been  a 
child  in  venire  sa  mere  at  the  time  of  the  testator's  death,  who 
afterwards  was  bom  and  acquired  the  reputation  of  being  the 
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testator's  child,  such  a  child  would  have  heen  included,  may  b 
doabtful ;  hut,  giving  the  narrowest  construction  to  the  words  c 
the  will,  every  child  bom  in  the  testator's  lifetime,  and  who  wb 
his  reputed  child  at  the  time  of  his  death,  must,  I  think,  be  ii: 
■  clnded.  Then  is  such  a  bequest  void  upon  the  ground  of  th 
insofficient  description  of  the  persons  who  are  to  take  ?  I  am  ( 
opinion  that  it  is  not.  It  is  cleai'  that  a  bastard  may  take  as  th 
reputed  son  of  a  particular  person  after  he  has  acquired  sue 
reputation.  Now,  no  one  cod  take  under  a  will  until  the  testate 
is  dead,  and  if  at  that  time  a  child  has  acquired  the  reputation  t 
being  a  child  of  the  testator,  why  may  he  not  take  under  the  d< 
sciiptioD  of  a  reputed  child  of  the  testator?  As  a  general  rule, 
is  obviously  wholly  immaterial  that  a  person  who  ia  to  take 
bequest  under  a  will  cannot  be  ascertained  at  the  time  the  will 
made,  if  he  ia  so  described  that  he  can  bo  ascertained  after  tt 
death  of  the  testator.  It  makes  no  difference  whether  a  testato 
making  his  will  on  his  death  bed  gives  a  legacy  of  £20  to  evet 
servant  who  is  then  in  his  service,  or  whether,  making  his  ni 
years  beforehand,  he  gives  a  legacy  of  £20  to  every  servant  vl 
shall  be  in  his  service  at  the  time  of  his  death. 

Neither  can  I  see  how  a  bequest  to  the  illegitimate  childie 
of  a  particular  woman,  who  shall  be  the  reputed  children  of  tli 
testator  at  the  time  of  his  death,  is  more  uncertain  than  a  beqne! 
to  the  illegitimate  children  of  a  particular  woman,  who  are  tl 
reputed  children  of  the  testator  at  the  time  he  makes  his  will,  1 
the  one  case  there  must  be  an  inquiry  whether  the  children  wei 
the  reputed  children  of  the  testator  at  the  time  of  his  death,  an 
in  the  other,  whether  the  children  were  the  reputed  children  ( 
the  testator  at  the  time  he  made  his  will. 

Theu,  with  respect  to  the  authorities,  I  cannot  find  that  there  : 
any  direct  authority  on  the  subject.  The  cases  appear  to  establis 
that  a  bequest  to  the  future  illegitimate  children  of  a  man  is  voi 
for  uncertainty,  because  the  law  will  not  allow  evidence  to  be  give 
that  they  are  the  actual  children  of  the  man.  On  the  other  h&ni 
it  seems  clear  that  a  bequ^t  to  the  future  illegitimate  children  i 
a  woman  is  not  void  for  uncertainty,  whether  it  be  or  be  not  voi 
for  encouraging  immorality,  and  as  being  contrary  to  the  policy « 
the  law ;  and  in  my  opinion  a  bequest  to  the  illegitimate  childre 
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of  a  particular  woman,  who  shall  be  the  reputed  children  of  the       L.  o. 

testator,  is  not  more  imcertain  than  a  bequest  to  the  fature  illegi« 

timate  children  of  a  woman  simply.    It  occurred  to  me  during  the 

argument  that  there  might  be  some  difficulty  in  determining  at 

what  time  it  was  necessary  that  a  child  who  was  to  take  should  Fullaiovb. 

have  acquired  the  reputation  of  being  a  child  of  the  testator;  but, 

on  consideration,  I  am  satisfied  that  the  material  time  is  the  death 

of  the  testator.    If  at  that  time  a  child  of  Margaret  Lewie  had 

acquired  the  reputation  of  being  a  child  of  the  testator,  such  child 

seems  to  me  clearly  within  the  description  of  the  persons  who  are 

to  take. 

I  have  next  to  consider  whether  a  bequest  to  the  future  illegiti- 
mate children  of  a  woman,  who  shall  be  the  reputed  children  of 
the  testator,  is  void  on  the  ground  of  public  poUcy.    I  agree  that 
the  earlier  authorities,  and,  in  particular,  BlodweU  y.  Edwards, 
as  reported  (1),  do  go  a  long  way  to  establish  that  a  settlement 
of  property  by  deed  on  future  reputed  children  or  bastards  is 
void,  as  being  contrary  to  public  policy.     Fennerf  J.,  is  there 
reported  to  have  said  "that  they  had  confeiTcd  with  divers  of  the 
Justices  in  Serjeaaiis^  Inn,  and  that  the  greater  opinion  of  them 
was  that  a  remainder  to  his  first  reputed  son  or  bastard  is  not 
good;  because  the  law  doth  not  favour  such  a  generation,  nor 
expect  that  such  should  be,  nor  will  suffer  such  a  limitation  for 
the  incoQYenience  which  might  arise  thereupon."    I  am  not  dis- 
posed to  throw  any  doubt  on  the  correctness  of  this  opinion.    If  a 
man,  at  the  commencement  of  an  illicit  intercourse  with  a  par- 
ticular woman,  could  make  a  valid  settlement  on  his  expected 
illegitimate  children,  this  would,  I  think,  manifestly  encourage 
the  immoral  connection  and  discourage  marriage,  which  the  law 
favours.     The  present  case,  however,  is  the  case  of  a  will,  and  it  is 
necessary  to  consider  how  far  the  same  doctrine  applies  to  wills. 
Now  if  a  will  was  so  worded  as  to  give  a  bequest  to  illegitimate 
children  to  be  begotten  after  the  death  of  the  testator,  I  think  it 
would  be  subject  to  the  same  objection  as  a  settlement  by  deed ; 
and  it  may  be  observed  that  both  in  Metham  v.  Duke  of  Devon  (2) 
and  in  HiU  v.  Crook  (3)  the  will  was  the  will  of  a  third  person,  and 

(1)  Cro.  Eliz.  509.  (2)  1  P.  Wme.  529. 

(3)  Law  Rep.  6  H.  L.  265. 
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not  of  6it)ier  the  father  or  the  mother  of  the  children ;  and  if  ii 
those  cases  the  word  "  children  "  had  been  held  to  inclode  Man 
illegitimate  children,  it  woald  have  incladed  children  begottei 
after  the  death  of  the  testator,  when  the  will  had  come  inti 
'  operation.  In  the  present  case,  the  will  being  the  will  of  tlii 
patative  father  himself,  it  is  impossible  that  it  can  encoarage  ai 
immoral  interconrse  after  his  death.  If  the  beqnest  is  to  be  hel< 
to  be  contrary  to  public  policy,  it  must  be  because  it  tended  ti 
promote  an  immoral  intercoarse  in  his  lifetime.  There  was  n 
evidence  that  Margaret  Lewia  knew  that  the  will  was  mad^  and  i 
she  did  know  it  she  must  also  have  known  that  it  could  b 
revoked  at  any  moment.  Then  can  it  be  said  that  the  testato: 
himself  would  be  encouraged  in  immorality  by  having  the  powei 
to  make  a  will  in  favour  of  his  future  reputed  children  ?  I  canno 
see  that  he  would,  or,  at  any  rate,  I  think  that  this  is  too  uncertaii 
to  be  made  a  ground  of  decision.  I  am  of  opinion  that  a  will  di 
more  comes  into  operation  for  the  purpose  of  promoting  immoralitt 
or  for  effecting  something  contrary  to  public  policy,  daring  i 
testator's  lifetime,  than  it  does  for  any  other  purpose. 

Then,  with  respect  to  the  authorities,  I  do  not  think  theypreven 
our  upholding  this  will. 

Id  W3kin$on  v.  Adam  (1)  Lord  Eldon  says :  "  Whether  tb< 
cases  cited  from  Lord  CoJce,  which  are  all  cases  of  deeds,  have  neces 
aarily  established  that  no  iiiture  illegitimate  child  con  take  nude 
any  description  in  a  will,  whether  that  is  to  be  taken  as  the  Iaff,i 
is  not  necessary  to  decide  in  this  case."  Lord  Eldon  seems,  there 
fore,  to  have  thought  that  there  might  be  a  distinction  betweei 
deeds  and  wills,  and  we  are  now  to  consider  what  the  distinctioi 
between  deeds  and  wills  is;  and  in  my  opinion  the  essential  dis 
tinctioD  between  a  deed  and  a  will  for  this  purpose  is,  that  a  ie& 
operates  from  its  execution,  end  a  will  from  the  death  of  the  testa 
tor,  I  do  not  think  it  necessary  to  go  through  the  other  cases 
they  were,  with  one  exception,  cases  in  which  it  was  held  tha 
future  illegitimate  children  were  not  included  in  the  will  at  all,  oi 
cases  in  which  the  will  was  so  worded  as  to  make  it  necessary  t< 
prove  that  the  children  were  begotten  by  a  particular  man.  Tbi 
case  which  I  think  an  exception  is  Bowarth  v.  MiSt  (2).  In  tlia 
(1)  1  V.  &  B.  468i  (2)  Uw  Rep.  2  Eq.  389. 
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case  there  was  a  bequest  by  a  woman,  who  was  legally  unmarried,  L.  0. 
to  all  her  children,  legitimate  or  otherwise,  and  it  was  held  by  Yico- 
Chaneellor  Wood  that  after-bom  illegitimate  children  could  not  ^r-^ 
take.  As  the  children  to  take  were  the  illegitimate  children  of  a  ^^^<»ijstoh 
woman,  there  was  no  uncertainty  in  the  bequest,  and  the  children  Fcllaloys. 
must  also  be  necessarily  bom  in  her  lifetime.  The  judgment  of  the 
Yice-Cfaancellor  is  in  these  terms  (1) :  ^'  I  cannot  doubt  that  there 
was  an  intention  on  the  part  of  the  testatrix  to  provide  for  these 
unfortunate  children,  and  for  their  sakes  I  regret  that  it  (^mnot  be 
carried  into  effect  The  point  was  mooted  in  the  case  of  WUkinaon 
T.  Adam  (2),  in  which  Lord  Eldan  threw  out  some  suggestions,  but 
said  he  would  leave  the  point  where  he  found  it,  without  any 
determination.  Since  then  the  question  has  been  decided  by  the 
present  Master  of  the  Bolls,  the  only  difference  being  that  in  that 
case  the  provision  was  made  by  the  reputed  father,  whereas  here  it 
has  been  made  by  the  mother ;  and  if  it  be  eontra  lonos  mareB  in 
a  reputed  &ther  to  provide  for  after-born  illegitimate  children,  it 
cannot  be  less  so  in  the  case  of  a  mother.  I  apprehend  that,  after 
the  well-known  case  of  Praii  v.  Mathew  (3),  the  policy  of  the  law, 
that  a  man  cannot  make  a  legal  bequest  to  the  future  children 
of  his  marriage  with  his  deceased  wife*s  sister,  is  clearly  esta- 
blished.'' 

The  judgment  was,  therefore,  based  entirely  on  Praii  v. 
Maihew.  Now  in  PrcUt  v.  McUJiew  a  testator  left  property  for  his  . 
wife  for  life,  meaning  his  sister-in-law,  and  after  her  death  for 
all  and  every  his  children  thereafter  to  be  bom,  and  it  was  held 
by  the  Master  of  the  BoUs  that  after-born  illegitimate  children 
could  not  take.  This  judgment  appears  to  me  to  be  based  on  two 
grounds :  first,  that  a  gift  to  future  illegitimate  children  of  a  man 
is  an  insufficient  description  of  the  persons  who  are  to  take ;  and 
secondly,  that  children  in  that  will  ought  to  be  construed  to  mean 
legitimate  children;  and  the  case  seems  not  to  have  proceeded 
at  all  upon  the  ground  that  a  gift  to  the  future  illegitimate  chil- 
dren of  the  testator  is  immoral,  and  contrary  to  public  policy. 

Under  these  circumstances,  I  cannot  think  that  HowarCh  v. 
MHU  (4)  is  a  binding  decision  upon  us,  or  that  the  different  dicta 

(1)  Law  Bep.  2  £q.  d91«  (3)  22  Beav.  328. 

(2)  1  Y.  Ap  B.  422.  (4)  Law  Rq>.  2  Eq.  38d. 
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on  the  subject  save  ns  from  the  duty  of  deciding  the  case  now 

'    before  ub  on  what  we  may  consider  a  correct  principle.    The 

present  will  is,  in  my  opinion,  so  worded  that  fntnre  illegitimate 

""    children  are  nndonbtedly  included  in  it,  and  are  BoffideiitlT 

TB.   described  without  making  it  necessary  to  prove  that  they  were 

begotten  by  any  particular  man ;  and  as  the  only  children  who 

can  take  are  children  who  must  have  been  bom,  or  at  any  rate 

begotten,  during  the  lifetime  of  the  testator,  I  am  of  opinion  tii&t 

it  does  not  violate  any  rule  of  public  policy.    I  am  of  opinion, 

therefore,  that  the  Appellant  is  entitled  to  succeed. 

Solicitor  for  the  Appellant :  Mr.  /.  Warhirton,  agent  for  Messrs. 
JeUieone  db  Bat^  Manoheiier. 

SoUcitore  for  the  Bespondents :  Mr.  O.  Brown  ;  Messrs.  OhaUr, 
Urquhart,  db  Co. 


PRESCOTT  V.  EAKKER. 

[1872    p.    100.] 

Willi  Act  (I  Vict.  c.  26),  I.  26— ZtewK  (/  "Landt^—leaitholdi  far  Ttan- 
Contrary  Inttntion. 

The  26th  Kction  of  the  WtlU  Ael,  which  provides  that  a  geoertti  derise  ol 
the  tesbktor's  Unds  Bh&ll  include  leaseholds,  nalen  a  contnuy  intentioa 
»ppe«  bj  th«  will,  waa  inleDded  to  abolish  a  technical  rnle  which  geoenllj 
defeated  the  ioteiitioD,  and  not  to  substitute  another  technical  rale  in  ib 
place.  If,  therefore,  on  the  fair  construction  of  the  will,  there  are  indica- 
tioDS  of  an  intention  that  leaseholds  should  not  pass  by  the  devise  of  lands, 
thej  will  be  excladed. 

A  teetator,  after  deviaing  his  tnannon-hoose  to  hia  wife  for  life,  devised  hii 
mansion-houw  and  " lands'*  in  Htrict  Mttlement.  There  was  a  dinction 
to  tnutees  to  receive  and  accumulate  the  rents  during  the  minority  ol 
any  tenant  for  life  or  tenant  in  tail  by  purchase,  and  to  stand  poesMseil  ol 
the  accnroolaliooB  opon  tmat,  if  snch  tenant  for  life  or  in  tail  attained 
twenty-one,  or  died  under  that  age  leaving  isaue  entitled  or  inheritable  nndei 
the  will,  to  pay  or  transfer  the  funds  to  such  tenant  for  life  or  in  tail,  hts 
executors  or  administrators,  as  personal  estate,  but  if  such  tenant  for  life  oi 
in  tail  died  under  twenty-one  without  leaving  such  isaue,  then  to  layout  tht 
fund  in  the  purafaase  of  freehold!  in  fee  umple  to  be  settled  to  the  same  usta 
ns  tbe  devised  Mlatas.  There  was  a  power  of  tale,  and  a  direction  to  iovesi 
the  moneys  arising  from  sales  in  the  purchase  of  freehold  lands  to  be  settled 
to  the  same  uses,  or  leaseholds  convenient  to  he  held  therewith,  with  b  direc- 
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tion  to  settle  the  parcbased  leaseholds  on  like  trusts,  but  so  that  they  should        l.  C. 
not  vest  absolutely  in  any  tenant  in  tail  by  purchase  who  did  not  attain    ftnd  L.  JJ. 
twenty-one ;  but  on  his  death  under  that  age  should  devolve  as  if  they  had         ig74 
been  freeholds  of  inheritance,  and  been  settled  accordingly.     There  was        ""^^ 
also  a  bequest  of  heir-looms  to  be  held  on  trusts  corresponding  vrtth  the  uses     P^moott 
of  the  mansion-house,  with  a  similar  proviso  against  their  vesting  absolutely      Babker. 

in  any  tenant  in  tail  by  purchase  who  did  not  attain  twenty-one.     The        

testator  bequeathed  his  residuary  personal  estate  to  trustees  upon  trusts  corre- 
sponding with  the  uses  of  the  devised  estates,  with  a  proviso  that  it  should 
not  vest  absolutely  in  any  tenant  in  tail  by  purchase  dying  under  twenty- 
one,  but  on  his  death  under  that  age  should  devolve  as  if  it  had  been  free- 
hold of  inheritance  included  in  the  devise : — 

Hdd  (affirming  the  decision  of  Malins^  V.C),  that  there  was  sufficient  in- 
dication of  an  intention  not  to  include  leaseholds  for  years  in  the  devise  of 
lands,  and  that  they  passed  under  the  residuary  bequest 

IHIS  was  an  appeal  fiom  a  decision  of  Yice-Cliancellor  Malim 
on  a  Special  Case  on  which  His  Honour  decided  that  leaseholds 
passed  nnder  a  residuary  bequest  of  personal  estate,  and  not  under 
a  general  deyise  of  the  testator's  lands. 

Georffe  Barker,  by  will  dated  the  21st  of  January,  1861,  gave 
and  devised  his  mansion-hoase  at  Starddke,  in  BerJcshire,  with  the 
appurtenances,  to  the  use  of  his  wife  and  her  assigns  during  her 
life,  and  subject  as  aforesaid,  he  gave  and  devised  the  same  man- 
sion-house, hereditaments,  and  [premises,  and  he  also  gave  and 
devised  ^  all  other  my  messuages,  lands,  and  hereditaments  in  the 
county  of  Berksy  and  also  all  my  lands  and  hereditaments  in  the 
parish  of  Padbwry  or  elsewhere  in  the  county  of  Bucks,  and  all  my 
messuages,  lands,  and  hereditaments  in  the  county  of  Middlesex,  and 
all  other  lands  and  hereditaments  (if  any),  wheresoever  situated 
and  being  in  England,  belonging  to  me  at  my  death,"  to  the  use 
of  his  eldest  son  George  W.  Barker  and  his  assigns  during  his  life, 
mth  remainders  to  George  W.  Barker's  sons  and  daughters  and 
their  children,  similar  to  the  limitations  afterwards  stated  with 
respect  to  his  second  son  Alfred  G.  Barker's  children,  with  re- 
mainder to  the  Defendant,  Alfred  G.  Barker,  for  life,  with 
remainder  to  the  use  of  each  of  the  sons  of  the  said  Alfred  G. 
Barker  who  should  be  bom  during  the  testator's  life,  for  the  life 
of  such  son,  and  after  his  decease  to  the  use  of  his  first  and  other 
sons  successively  in  tail  male,  so  that  the  elder  of  the  sons  of 
Alfred  G.  Barker  to  be  bom  during  the  testator's  lifetime,  and  his 
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first  and  other  sons  successiTely  and  the  heirs  male  of  their  reap 
live  bodies,  might  take  before  the  younger  of  such  sons  and  t 
heirs  male  of  their  respective  bodies,  with  remainder  to  the  sons 
'  MJrei  O.  Barker  who  should  be  bom  after  the  testator's  decei 
successively  in  tail  male,  with  remainder  to  the  use  of  the  first  a 
other  sons  of  each  son  of  Alfred  Q.  Barker  born  in  the  testate 
lifetime,  according  to  their  respective  seniorities  in  tail  gener 
with  remainder  to  Alfred  Q.  Barkera  sons  bom  after  the  testate 
decease  succesaively  in  tail  general,  with  remainder  to  each  of  tl 
daughters  of  A^red  Q,  Barker  who  should  be  bom  during  t 
testator's  lifetime  for  the  life  of  such  daughter,  with  remainder 
her  first  and  other  sons  succesdively  in  tail,  with  remainder  to  h 
first  and  other  daughters  succeesively  in  tail,  with  remainder  to  i 
daughters  of  Alfred  O.  Barker  to  be  bom  after  the  testatoi 
decease  suocessively  in  tail.  There  followed  a  set  of  limitatioi 
in  strict  settlement  on  the  testator's  daughter  Emma  Blanc 
Barker  and  her  descendants,  similar  to  those  in  favour  of  Alfri 
G.  Barker  and  his  descendants,  and  after  them  a  set  of  simU 
limitations  in  favour  of  the  testator's  son  Charles  Smry  Bark 
and  his  descendants,  with  an  ultimate  remainder  to  the  use  of  tl 
testator's  "own  right  heirs  for  ever." 

The  will  contained  a  power  in  the  usual  form  for  tenants  for  li 
to  limit  jointure  rentcharges  to  their  respective  wives,  and  a  povri 
to  limit  the  property  charged  therewith  for  any  terms  of  years  fi 
securing  such  jointures. 

The  wiU  then  contained  a  clause  empowering  the  tmstees,  dariii 
the  minority  of  any  tenant  for  life,  or  tenant  in  tail  male  by  pa 
chase,  or  in  tail  by  purchase,  to  enter  into  possession  or  receipt ' 
the  rents,  and  after  applying  a  sufiScient  anm  for  maiuteiuutce, 
invest  the  surplna  of  such  rents  in  their  names  in  any  of  the  Fa 
liamentary  stocks  or  funds  of  Greai  Britain,  or  at  interest  upt 
Govemment  or  real  securities  in  Etiffland  or  Wcdei  (but  not 
Ireland),  or  on  security  of  leasehold  hereditaments  in  LotidoH  < 
in  the  county  of  MiddUaex  not  having  less  than  sixty  years  to  ru 
and  directed  them  to  accumulate  the  income  of  such  investmen: 
at  compound  interest,  and  stand  possessed  of  the  accamulated  fun 
upon  trust,  if  the  tenant  for  life,  or  tenant  in  tail  male  by  purchosi 
or  in  tail  by  purchase,  during  whose  minority  the  said  rents,  issna 
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and  profits  should  have  accumulated^  should  attain  the  age  of       L.  c. 
twenty-one  years,  or  die  under  that  age  leaving  issue  entitled  or 


inheritable  under  the  will,  to  pay  or  transfer  the  same  to  such 
tenant  for  life  or  tenant  in  tail  male,  or  in  tail,  his  or  her  executors  ^»««»tt 
or  administrators,  as  personal  estate  of  such  person,  but  if  the  tenant  Babxxb. 
for  life  or  tenant  in  tail  male  by  purchase,  or  in  tail  by  purchase, 
during  whose  minority  such  rents,  issues,  and  profits  should  have 
accumulated,  should  die  under  the  age  of  twenty-one  years  without 
leaving  issue  entitled  or  inheritable  under  the  will,  then  upon  trust 
to  convert  the  fund  into  money  and  lay  out  the  proceeds  in  the 
purchase  of  lands,  tenements,  and  hereditaments  of  freehold  tenure 
for  an  estate  in  fee  simple  in  England  (the  county  of  Berks  to  be 
preferred),  and  that  the  hereditaments  so  purchased  should  be 
settled  and  assured  to  the  like  uses  as  were  by  the  will  declared 
concerning  the  said  hereditaments  thereinbefore  devised  in  striot 
settlement,  except  the  house  at  Stardake, 

The  will  also  contained  a  power  of  sale  and  exchange  empower- 
ing the  trostees  during  the  life  of  any  tenant  for  life  entitled  in 
possession,  with  the  consent  of  such  tenant  for  life,  and  also  during 
the  minority  of  any  person  thereby  made  tenant  for  life,  or  in  tail 
male  by  purchase,  or  in  tail  by  purchase,  who,  if  of  full  age,  would 
for  the  time  being  be  entitled  to  the  possession  or  the  receipt  of 
the  rents  and  profits,  at  their  discretion,  to  sell  or  exchange  for 
other  manors,  lands,  and  hereditaments  in  England  oi  Waies,  all 
or  any  of  the  premises  thereinbefore  devised  in  strict  settlement, 
and  to  invest  all  moneys  which  might  become  payable  on  any 
such  sale  or  exchange,  **  in  the  purchase  of  other  manors,  lands,  or 
hereditaments  in  England  or  Wales,  for  an  estate  of  inheritance  in 
fee  simple,  or  of  lands  of  a  leasehold,  or  copyhold,  or  customary 
tenure,  convenient  to  be  held  therewith,  or  with  any  hereditaments 
for  the  time  being  subject  to  the  existing  uses  or  trusts  of  this  my 
will."  And  the  testator  declared  that  the  trustees  should  settle 
and  assore  all  such  of  the  manors,  lands,  or  hereditaments  so  to 
be  purchased  or  taken  in  exchange  as  should  be  freeholds  of 
inheritance  to  the  uses,  upon  and  for  the  trusts,  intents,  and  pur* 
poses,  and  with,  under,  and  subject  to  the  powers,  provisions,  and 
directions  to,  upon,  for,  with,  under  and  subject  to  which  the  here- 
ditaments, by  the  sale  or  exchange  of  which  the  purchase-money 
Vou  IX.  -B  1 
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of  the  hereditaments  so  as  aforesaid  directed  to  be  settled  she 
have  arisen,  or  in  exchange  for  which  the  hereditaments  sc 
aforesaid  directed  to  be  settled  sfaonld  have  been  received,  wo 
in  case  the  same  had  not  been  sold  or  given  in  exchange,  ii 
stood  settled ;  and  should  settle  and  assnre  all  such  of  the  i 
manors,  lands,  or  hereditaments  so  to  be  purchased  or  takei 
exchange  as  should  be  of  leasehold,  copyhold,  or  customary  ten 
upon  and  for  snch  trusts,  intents,  and  purposes,  and  with,  un 
and  subject  to  such  powers,  ptovisioa!),  and  declarations  as  shi 
or  might  correspond  with  and  be  similar  to  the  uses,  trusts,  iaU 
purposes,  powers,  provision^  and  declarations  to,  upon,  for,  no 
and  subject  to  which  the  hereditaments,  by  the  sale  or  exchang 
which  the  purchase-money  of  the  hereditaments  so  as  last  af 
said  directed  to  be  settled  should  have  arisen,  or  in  exchange 
which  the  hereditaments  so  as  last  aforesaid  directed  to  be  set 
should  have  been  received,  would  under  the  will,  if  not  so  soli 
given  in  exchange,  have  stood  settled  and  assured,  or  as  : 
thereto  as  the  diSerent  tenure  and  quality  of  the  premises,  and 
rules  of  law  and  equity  would  admit  of  "  And  so  that  if  any  oi 
lands  purchased  or  taken  in  exchange  shall  be  held  by  a  least 
years,  the  same  shall  not  vest  al»olutely  in  any  person  hei 
made  tenant  in  tail  male  by  purchase,  or  in  tail  by  purchase, 
shall  not  attain  the  age  of  twenty-one  years ;  but  on  his  or 
death  under  that  age,  shall  go,  devolve,  and  remain  in  the  b 
manner  as  if  they  had  been  freeholds  of  inheritance,  and  had  1 
settled  accordingly." 

The  will  also  contained  the  following  bequest : — "  I  bequ 
all  my  pictures,  prints,  books,  plate,  glass,  china,  ornamental 
other  clocks,  articles  of  linen,  household  goods,  furniture 
effects  whatsoever,  which  at  my  decease  shall  be  in  or  about 
said  mansion-houde  at  Stanlake,  unto  the  said "  [trustees], 
trust  to  permit  the  same  to  go  along  with  and  be  used  and  enjo 
so  far  as  the  rules  of  law  and  equify  will  permit,  by  the  perso: 
persons  who,  under  or  by  virtue  of  this  my  will,  shall  for  the 
be  in  the  possession  o^  or  entitled  to  the  receipt  of,  the  n 
issues,  and  profits  of  the  said  mansion-house  hereby  devise 
strict  settlement ;  yet  so  that  the  same  shall  not  rest  absolute 
any  person  hereby  made  tenant  in  tail  male  by  purchase,  c 
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tail  by  purchase  of  the  said  mansion-housey  unless  euch  person       L.  o. 

shall  attain  the  age  of  twenty-one  years ;  but  on  the  decease  of  any 

such  person,  being  tenant  in  tail  male  by  pnrchasey  or  in  tail  by        .^v^ 

purchase,  under  this  my  will,  shall  go,  devolve,  and  remain  in  the    ^^■J^" 

same  manner  as  if  they  had  been  freeholds  of  inheritance,  and  had     Baskbb. 

been  included  in  the  devise  in  strict  settlement  herein  contained 

of  the  said  mansion-house." 

The  will  then  contained  the  following  residuary  bequest : — '^  I 
gi?e  and  bequeath  all  the  money,  securities  for  money,  goods, 
chattels,  and  personal  estate  of  or  to  which  I  am  or  at  my  death 
shall  be  possessed  of  or  entitled,  either  at  law  or  in  equity,  or  of 
which  I  have,  or  at  my  death  shall  have,  power  to  dispose  by  will " 
to  his  trustees,  ''upon  trust,  at  their  discretion,  either  to  permit 
the  same  or  any  part  thereof  to  remain  in  its  actual  state  of  invest- 
ment so  long  as  they  should  think  fit,  or  to  convert  the  same  into 
money  and  invest  such  money  in  their  names  upon  Government  or 
real  securities  in  England  or  Wales  "  (but  not  in  Irdand)  ^  or  on 
the  security  of  leasehold  houses  or  hereditaments  in  London  or 
tlie  county  of  Middlesex,  held  for  terms  of  years,  not  having  less 
than  sixty  years  to  run  at  low  ground  rents,"  or  in  certain  stocks 
or  shares  therein  mentioned.    And  the  testator  declared  that  his 
trustees  should  stand  possessed  of  his  said  residue,  stocks,  funds, 
and  securities,  and  the  income  thereof  (subject  to  the  payment  of 
a  certain  annuity,  and  to  a  trust  for  accumulating  £1500  a  year 
for  twenty  years  from  his  decease),  and  of  the  funds  to  arise  from 
snch  accumulation,  upon  such  trusts  as  should  correspond  with 
and  be  similar  to  the  uses,  trusts,  &c.,  thereinbefore  declared  con- 
cerning the.  hereditaments  thereinbefore  devised  in  strict  settle- 
ment ;  "  so  nevertheless  that  the  said  residuary  estate,  accumula- 
tions, and  premises  shall  not  vest  absolutely  in  any  person  hereby 
made  tenant  in  tail  male  by  purchase,  or  in  tail  by  purchase,  of 
the  same  hereditaments  and  premises,  unless  such  person  or  per- 
sons shall  attain  the  age  of  twenty-one  years ;  but  on  the  decease 
of  any  such  person,  being  tenant  in  tail  male  by  purchase,  or  in 
tail  by  purchase,  under  or  by  virtue  of  this  my  will,  shall  go, 
devolve,  and  remain  in  the  same  manner  as  if  they  had  been  free- 
holds of  inheritance,  and  had  been  included  in  the  devise  in  strict 

B2  1 
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settlement  hereinbefore  contained  of  tlie  same  hereditaments  i 
premises." 

The  testator  made  a  codicil,  dated  the  IStfa  of  Julj,  1865, 
which  he  revoked  the  limitations  in  favour  of  C,  S.  Barker  t 
his  descendants,  he  having  died  without  issue,  and  in  default 
issue  of  his  said  sons  (?.  W.  Barker  and  Alfred  G.  Barker,  and  of 
daughter  Emma  B.  Barker,  under  the  limitations  contained  in 
will,  who  should  attain  twenty-one  or  many,  devised  his  said  esti 
real  and  personal  (subject  to  the  powers  therein  contained),  insb 
of  the  devise  for  the  use  and  benefit  of  his  own  right  heiis 
named  in  his  will,  to  the  use  and  for  the  benefit  of  his  said  sc 
George  W.  Barker  and  A^red  O.  Barker,  equally  to  be  dirii 
between  them,  and  their  respective  heirs,  executors,  and  admii 
tratora,  absolutely  and  for  ever. 

The  testator  died  in  November,  1868,  and  liis  will  and  cod 
were  proved  in  January,  1869. 

The  testator's  eldest  son,  George  W.  Barker,  died  in  Septemt 
1869,  without  having  been  married. 

The  testator's  second  son,  Alfred  Greeley  Barker,  had  th 
children,  all  of  whom  were  infants.  Two  of  them  were  bom  in  i 
lifetime  of  the  testator,  and  one  after  his  death. 

The  testator  was  at  the  date  of  his  will  and  of  his  death  p 
sessed  of  lai^  real  estates,  and  also  of  certain  leasehold  heredi 
ments,  producing  a  gross  rental  of  about  £760  pet  annum,  situate 
Paddingbm.  These  leaseholds  were  held  issr  terms  of  yeat^ 
which  about  seventy  were  then  unexpired. 

The  question  was  whether  these  leaseholds  passed  under  1 
residuary  bequest  or  under  the  devise  of  the  testator's  messoag 
lands,  and  hereditaments,  in  which  latter  case  the  interest  of 
tenant  in  tail  in  them  would  not  be  defeated  by  his  dying  imc 
twenty-one,  and  they  would  not  be  subject  to  a  trust  for  convi 
sion.  VicfrChancellor  Maiine  having  decided  that  they  pasE 
under  the  residuary  bequest,  Alfred  Qredeg  Barker  and  his  cb 
dren,  who  were  bom  in  the  testator's  lifetime,  appealed  (1). 

Tu^  (qiimon  of  the  Court  upon  tbe  qnert 

(1>  1873.  Dec  17.  whether,  by  a  pwiicukr  cUum  in  1 

SlB  E.  MiLlHB,  V.C. !—  wiU  of  Mr.  Oiorge  Barlctr,  who  w» 

This  IB  a  tpecial  can  stated  for  the  solicitor  of  thia  Court,  of  gmC  ei 
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Mr.  Brittowe,  Q.C.,  and  Mr.  Cust^  for  the  Appellants : — 

By  1  Yict  c.  26»  s.  26,  these  leaseholds  must  pass  by  the  general 
devise  unless  a  contrary  intention  appears  by  the  will.  We  submit 


L.C. 

and  L.  J  J. 
1874 

Prkoott 

V, 


nence  and  long-standing,  his  leasehold 
estates  have  passed. 

The  wiU  is  dated  in  1861.  It  is  a 
will,  therefore,  to  which  the  provisions 
of  the  WHU  Act  of  the  1st  Vict.  c.  26, 
apply.  The  testator  had  considerable 
Ireehold  estates,  and  also  leasehold 
estates,  as  I  understand,  in  the  parish 
of  Paddtngton^  and  by  his  will  he  says, 
*^  I  give  and  devise  the  mansion-honse, 
hereditaments,  and  premises,  and  I 
also  give  and  devise  all  other  my  mes- 
suages, lands,  and  hereditaments  in 
the  ooanty  of  Berka^  and  also  all  mj 
lands  and  hereditaments  in  the  parish 
of  Padbury  and  elsewhere  in  the  county 
of  Bueka,  and  all  my  messuages,  lands, 
and  hereditaments  in  the  county  of 
MiddUiex,  and  all  other  lands  and 
hereditaments  (if  any)  wheresoever 
situated  and  being  in  England^  belong- 
ing to  me  at  my  death,  to  the  use  of 
my  eldest  soo,  OeorgeWQliam  Barker/' 
Ue  giyea  it  to  his  eldest  son  for  life, 
then  to  bis  issue  in  tail  male  and  tail 
geueral,  with  remainder  to  his  second 
«on  and  to  his  issue  for  life  in  tail  male, 
and  then  to  his  daughter  in  the  same 
manner,  and  he  winds  up  by  making  a 
devise  to  his  own  right  heirs.  He  also 
provides  that  in  the  case  of  any  person 
being  made  tenant  in  tail  bom  in  his 
lifetime,  he  shall  not  be  tenant  in  tail, 
but  tenant  for  life,  with  remainder  to 
his  or  her  issue.  That,  therefore,  is  a 
will  which  shews  an  intention  on  the 
part  of  the  testator  to  tie  up  his  pro- 
perty as  long  as  the  rules  of  law  and 
equity  will  permit. 

Having  made  this  devise,  which  may 
he  considered  as  a  devise  of  all  his  lands 
and  hereditaments  in  the  county  of 
Middlesex  and  elsewhere,  and  having 


given  these  lands  in  this  very  strict 
manner,  the  question  is,  whether  that 
passes  the  leasehold  property  which  he 
had  for  seventy  years  unexpired.  Now 
the  Wills  Act  is  very  express  in  its 
provisions.  The  26th  section  says, 
'*Be  it  enacted  that  a  devise  of  the 
land  of  the  testator,  or  of  the  land  of 
the  testator  in  any  place,  or  in  the 
occupation  of  any  person  mentioned  in 
his  will,  or  otherwise  described  in  a 
general  manner,  and  any  other  general 
devise  which  would  describe  a  cus- 
tomary copyhold  or  leasehold  estate,  if 
the  testator  had  no  freehold  estate 
which  could  be  described  by  it,  shaU 
be  construed  to  include  the  customary 
copyhold  and  leasehold  estates  of  the 
testator,  or  his  customary  copyhold 
and  leasehold  estates,  or  any  of  them 
to  which  such  description  shall  extend, 
as  the  case  may;  be,  as  well  as  free- 
hold estates,  unless  a  oontraxy  intention 
shall  appear  by  the  will." 

This,  therefore,  devises  the  lands  and 
hereditaments  in  every  part  oi  England^ 
and  will  certainly  pass  the  leasehold 
estates  in  question,  unless  by  the  will 
some  oontmry  intention  shall  appear. 

Now  if  the  testator  had  ended  his 
will  with  the  ultimate  remainder  to  his 
own  right  heirs,  I  am  perfectly  clear 
that  there  is  nothing  in  the  will  up  to 
that  point  to  shew  a  contrary  inten- 
tion ;  and  then,  not  only  by  the  ex- 
press words  of  the  section  which  I  have 
just  read,  but  by  the  interpretation 
which  has  been  put  upon  that  section 
in  the  celebrated  case  of  Wilton  v. 
Eden  (II  Beav.  237;  5  Ex.  752;  14 
Beav.  317;  12  Q.  B.  474;  16  Beav. 
153),  first  by  the  Court  of  Exchequer 
on  the  special  case  sent  by  the  Master 
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.  C.       that  there  is  here  no  such  proof  of  contrary  inteutioQ  as  nill  ta 

'    the  'case  out  of  the  statutory  rale.   The  case  is  governed  by  Wih 

■^       T.  Eden  (1).    For  the  Conrt  to  give  effect  to  the  trifling  circn 


of  the  Soils;  secondly,  by  the  Court  of 
Qneen'B  Bench,  and  finally  confirmed 
by  Lord  BomiSy  when  Magttr  of  the 
Soils,  it  is  settled  that  althongh  there 
is  a  general  deriae  or  bequest  of  the 
lands  of  the  testator  to  one  for  life, 
with  remainder  to  his  issue  in  tail,  with 
remainder  over,  the  iDoonvenience 
vhich  would  arise  from  holdmg  that 
the  leasehold  property  would  vest  in 
the  firat  tenant  in  tvl  from  the  moment 
of  his  birth  will  not  operate  against  the 
general  devise ;  ir,  therefore,  there  had 
been  nothing  more  in  this  will  than 
the  devise  of  these  lands  to  hia  sons 
and  to  their  fiunily  in  sncceasion,  and 
then  to  his  dan^ter  in  the  manner  I 
have  mentioned,  I  am  clearly  of  opinion. 
Dot  only  by  the  words  of  the  will,  bnt 
by  Wihim  v.  Eden,  followed  as  it  has 
been  by  other  cases,  that  I  should  be 
bound  to  hold  that  these  leasehold 
estates  would  pass,  though  the  conse- 
quences would  be  to  yest  them  in  the 
first  tenant  in  tail  who  was  bom,  ahoo- 
tutely,  and  would  render  all  the  labee- 
quent  limitations  inoperative.  Bnt  the 
statute  says  "  that  they  are  to  pass 
unless  a  contrary  intention  shall  appear 
by  the  will."  Now  how  ia  that  to  be 
shewn  ?  Mr.  Brittowt  has  argued  that 
a  testator  must  aay  so  ;  but  if  that  had 
been  the  intention  of  the  Legislature 
the  language  wonld  have  been  different. 
Ttwonldthen  have  been,  "unless  the 
testator  shall  express  a  contrary  inten- 
tion." Here  it  ia,  "  unless  a  contrary 
intention  shall  appear  by  the  will" 
What  is  the  meanjngof  that?  Itmust 
be  that  the  Court,  having  the  construc- 
tion of  the  will  to  determine,  must  be 


satisfied  by  regarding  every  part  of 
either  from  one  part  or  from  til 
parts  taken  together,  and  be  able 
draw  the  conclusion  that  the  teati 
did  not  intend,  under  a  geoeiml  dc 
of  lands  and  hereditaments,  to  pass 
leasehold  property.  Accordint^ly, 
this  case,  Hr.  Cotton  very  prop 
oonceded  that  if  the  will  had  been 
I  have  mentioned,  and  if  it  had  stop 
after  the  limitation  to  the  right  h 
thai  would  not  be  aufficient  to  il 
the  contrary  intention,  because 
same  limitattons  occur  in  WiJiar: 
Eden,  so  that  the  property  wonld  ' 
in  the  firat  child  that  was  bom,  *< 
lutely  in  tail.  In  that  case  the  i 
mate  limitation  was  to  Sir  "  WUt 
Eden  and  his  heirs  and  aasigns." 
same  argument  was  raised  in  that  i 
as  baa  been  raised  here.  It  was 
there  was  a  clear  intention  that  i 
the  real  estate  should  pass.  The  a 
ment  was  rejected,  and  I  should  1 
been  bound  to  reject  the  argumen< 
thb  case  were  it  not  for  the  foct  I 
by  other  parts  of  this  will  my  opini( 
that  the  testator  has  shewn  a  snfBc 
indication  of  intention  that  this 
perty  ahould  not  pass  by  the  gen 
devise.  Now  whatever  he  did  iol 
to  pass  by  the  general  devise,  over ' 
property  he  has  given  powen  of 
and  ezcbaDge,and  he  has  provided 
the  moneys  arising  from  the  sale  i 
be  invested  in  the  purchase  of  o 
lands  of  a  freehold  nature,  or  leasel 
estates  conveniently  situated  to  be  i 
therewith.  If  it  bad  stopped  the 
wonld  have  been  "  the  proceeds  of  I 
holds  or  leaseholds  convenient  to 


(1)  11  Beav.  287  J  5  Ex.  752 ;  14  Bear.  317  (  18  Q.  B.  474 ;  IG  Bear.  IM 
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stances  in  favour  of  the  Bespondents  in  this  will,  after  getting 
over  the  great  difficulty  arising  from  the  inapplicability  of  limita- 
tions in  strict  settlement  to  leasehold  estates,  would  be  straining  at 
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held  therewith  to  be  invested  on  the 
same  tnuta."  That  wonld  not  have 
altered  the  effect  of  it. 

But  then  it  goes  on  to  provide  that 
if  leasehold  estates  are  bought^that 
ifl,  bought  under  the  general  devise  in 
strict  settlement — ^then  they  are  to  be 
settled  in  such  a  manner  as  that  they 
are  to  go  exactly  as  the  estates  sold 
would  have  gone,  and  he  has  then 
expressly  provided  that  they  shall  not 
vest  in  any  person  made  tenant  in  tail 
who  shall  die  under  the  age  of  twenty- 
one  years;  therefore  distinctly  shewing 
that  he  did  not  intend  that  the  lease- 
holds should  pass,  because  if  they  had 
passed  by  this  devise  they  would  have 
vested  in  the  first  tenant  in  tail ;  and 
the  consequence  is  that  the  property 
which  is  sold  is  not  to  go  to  the  first 
teuant  in  tail,  but  is  by  this  expressly 
directed  to  be  tied  up  in  such  a  manner 
as  that  it  is  not  to  vest  in  any  tenant 
in  tail  by  purchase  who  does  not  attain 
the  age  of  twenty-one  years.  Now, 
therefore,  if  I  had  thought  that  he  had 
passed  his  leasehold  estates  before,  that 
shews  to  my  mind  that  he  would  have 
inserted  a  similar  clause,  that  the  lease* 
hold  estates  comprised  in  the  proviso 
should  not  vest  in  any  person  made 
tenant  in  tail  who  should  not  attain 
the  age  of  twenty-one  years.  That  is 
one  circumstance  from  which,  I  think, 
it  may  fairly.be  concluded  what  his 
impression  was  (and  his  impression 
was  no  donbt  his  intention)  as  to  the 
leasehold  estates  passing  by  that  devise. 

Another  circumstance,  which  Mr. 
Coiton  very  strongly  adverted  to,  was, 
that  when  becomes  to  an  accumulation 
clause  he  says  that  during  the  minority 
of  any  person  made  tenant  in  tail  the 


rents  are  to  be  accumulated,  and  by 
using  that  expression,  **  the  minority  of 
the  person  made  tenant  in  tail,"  I  tMnk 
he  shews  that  he  knew  perfectly  well 
that  a  tenant  in  tail  dying  under  age 
could  not  dispose  of  an  estate  tail,  but 
that  it  would  go  over,  under  the  limita- 
tions contained  in  his  will,  to  the  issue 
of  that  tenant  in  tail  if  he  died  leaving 
issue,  if  not  it  would  go  over  to  the 
next  one  in  the  line  of  limitations ;  but 
he  provides  that  the  rents  and  profits 
during  the  minority  of  the  tenant  in 
tail  are  to  be  accumulated,  and  the 
accumulations  are  again  to  be  laid  out 
in  land ;  but  they  again  are  so  to  be 
settled  that  the  produce  of  these  accu- 
mulations are  not  to  vest  in  any  tenant 
in  tall  by  purchase  who  has  not  attained 
the  age  of  twenty-one  years. 

Then  another  circumstance  is  this: 
He  gives  his  chattels  in  strict  settle- 
ment. He  bequeaths  his  pictures, 
prints,  books,  plate,  glass,  china,  orna- 
mental and  other  docks,  articles  of 
linen,  household  goods,  furniture,  and 
effects  whatsoever,  which  at  his  decease 
shall  be  in  or  about  his  mansion-house 
of  Stcmlake,  to  trustees  on  trust  to  go 
with  the  real  estate.  They  are  all  to 
go  together,  but  that  again  provides, 
**  so  that  t}ie  same  shall  not  vest  abso- 
lutely in  any  person  hereby  made  tenant 
in  tail  jnale  by  purchase  or  in  tail  by 
purchase  of  the  mansion-house,  unless 
such  person  shall  attain  the  age  of 
twenty-one  years,  but,  on  the  decease 
of  any  such  person  being  tenant  in  tail 
male  by  purchase,  or  in  tail  by  pur- 
chase, under  or  by  virtue  of  this  my 
will,  shall  go,  devolve,  and  remain  in 
the  same  manner  as  if  they  had  been 
freehold  of  inheritance,  and  had  been 
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0.       s  gnat  after  Bwallowing  a  camel.    Beevea  v.  Baker  (1)  is  in  &toi 
■    of  giving  a  wide  effect  to  a  general  deviae.    The  alteration  of  tl 


incladed  in  the  devise  in  strict  settle- 
Then  we  come  (a  that  claose  which 
is  veiy  nwlerial,  if  I  am  right  in  con- 
Bidering  that  these  leuebolds  did  not 
ptiEB  bj  ths  special  deriae  which  I  have 
referred  to  of  the  general  extate.  He 
now  gives  his  general  TCMdiuuy  per- 
sonal estate  in  these  terms:  "I  give 
and  bequeath  aU  the  money,  aecariUes 
for  money,  goods,  chattels  and  personal 
estate  of  or  to  which  I  am  ot  at  my 
death  shall  be  poeaessed  of  or  entitled 
to  either  at  law  or  in  equity,  or  of 
which  I  have  or  at  my  death  shall 
have  power  to  dispose  of  by  will,  unto 
the  trustees  on  trust  either  to  permit 
and  suffer  the  same  or  any  part  thereof 
to  remain  in  its  actual  state  of  invest- 
ment."  Of  course  Mr.  Brutowe  has 
Tery  properly  conceded  that  if  the  lease- 
holds do  not  pass  under  the  first  clause 
they  will  pass  by  this,  under  the  de- 
scription of  personal  estate.  But  an 
observation  was  made  that  it  could  not 
apply  %a  the  leasehold  estates  becaoae 
he  speaks  of  the  present  investment, 
and  a  man  would  hardly  apeak  of  lease- 
holds in  this  sense — to  remain  in  their 
present  state  of  investment :  but  rtdr- 
dendo  lingtUa  singuiit,  I  am  of  opinion 
that  those  words  apply  to  the  part  of 
the  property  which  la,  strictly  speaking, 
BO  invested,  and  that  it  wonld  pass  that 
part  of  bis  property  which  is  otherwise 
not  disposed  of.     . 

Kow  what  are  they  to  do  with  his 
personal  estate?  They  ere  to  collect 
it,  and  it  is  to  remain  in  the  same  stale 
of  investment,  or  it  is  to  be  'put  into 
other  investments.  Thenwhatis  to  be 
done  ?    It  is  to  be  held  by  the  trustees 


in  such  a  manner  as  that  it  is  to  go 
strict  settlement.  They  may  abo  lei 
the  money  on  leaseholds  not  havti 
less  than  aiity  years  to  run,  and  tht 
they  are  to  bold  it  in  strict  accradaoi 
with  the  limitations  oootained  tlierei 
of  his  real  estate,  ao  that  whcevei 
entitled  to  the  teal  estate  is  also  tc  I 
entitled  to  the  personal  estate.  Bi 
then,  again,  comes  this  provision :  "ihi 
not  vest  absolutely  in  any  peison  hm\. 
made  tenant  in  tul  male  by  poichu 
or  in  tail  by  purchase^  of  the  san 
hereditaments  and  premises,  unless  BUI 
person  or  persons  shall  attain  the  a, 
of  twen^-one  yean ;  but  on  the  deces 
of  any  such  person  being  tenant  in  ti 
male  by  purchase,  or  in  tail  by  pa 
chase,  under  or  by  virtue  of  this  n 
will,  sball  go,  devolve,  or  remain  in  t: 
same  manner  as  if  they  had  been  fn 
holds  of  inheritance  and  had  been  i: 
eluded  in  the  devise  in  strict  settleme 
hereinbefore  contained."  Now  if  t! 
testator  was  so  anxious,  first,  that  t! 
accumulations  of  his  real  estate  ihon 
not  vest,  then  that  his  heir-looms  siiou 
not  vest  in  any  person  made  tenant 
tul,  and,  thirdly,  that  his  general  pe 
sonal  estate  should  not  vest,  what  t 
absurdity  it  would  be  to  suppose  th 
he  intended  bis  large  leasehold  esl^i 
should  vest,  and  that  he  should  ma] 
no  such  provision  as  to  them  as  be  lu 
done  with  regard  to  the  others. 

Therefore  I  look  at  every  part  of  t) 
will,  and  I  see  that  he  oould  not  liai 
iutended  the  leaseholds  to  pass  by  tl 
first  gift,  but  that  he  iotoided  thtm  i 
pass  by  the  second  gift,  and  that  the 
were  to  be  held  on  the  same  trusts  i 
his  general  real  estate,  so  that  the 


(1)  18  Beav.  372. 
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ultimate  limitation   by  the  codicil  is  a  strong  argument  for       L.G. 
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mcmding  leaseholds. 


should  not  vest  in  any  person  made 
tenaDtin  tail  who  should  not  attain  the 
age  of  twenty-one  years. 

Then  Mr.  BrisUwe  says  there  is  a 
codicil^  and  that  the  codicil  makes  a 
difference,  because  by  his  will  he  had 
wound  up  by  a  limitation  to  his  own 
right  heirs,  and  now,  by  the  codicil 
executed  in  1866^  and  reciting  the  limi- 
tations contained  in  his  will  with  regard 
to  his  real  estate,  he  says,  instead  of  the 
devise  **  for  the  use  and  benefit  of  my 
own  right  heirs,  they  are  to  go  to  the  be- 
nefit of  my  sons" — ^that  is,  everj'thing 
he  had  given  before;  the  words  are: 
"To  the  use  and  for  the  benefit  of  my 
said  sons  George  WiUiam  Barker  and 
Mfred  Oredey  Barker^  equally  to  be 
divided  between  them  and  their  respec- 
tive heirs,  executors,  and  administra- 
tors, absolutely  and  for  ever."  Mr. 
BrisUnoe  argued  that  that  shews  that 
he  knew  very  well  that  in  the  original 
devise  there  was  real  and  personal  pro- 
perty, because  he  gives  it  to  his  heirs, 
executors,  and  administrators;  but  that 
argument,  I  think,  entirely  falls  to  the 
ground  when  it  is  considered  that  he 
had  given  his  personal  property  to  be 
held  in  the  same  manner  as  his  real 
estate.  The  ultimate  limitation  with 
regard  to  that  will  be  to  his  right  heirs, 
which  will  mean  next  of  kin  or  legal 
personal  representatives,  but  now  he 
substitutes  his  two  sons.  By  the  first 
part  of  the  will  he  had  given  the  real 
estate,  by  the  second  part  he  had  given 
the  personal  estate,  and  as  to  both  he 
now  Rays,  **  I  give  it  to  them  and  their 
heirs" — ^thatis,  the  real  estate;  "and 
their  executors  " — that  is,  the  personal 
estate.  Therefore  that  fully  explains  it. 

Kow,  therefore,  upon  these  clauses, 
being,  as  I  am,  bound  in  all  cases  of 


construction  of  written  instruments,  to 
look  at  the  instrument  in  every  part  of 
it  to  ascertain  what  the  intention  of  the 
parties  is — ^looking  at  every  part  of  this 
will,  and  seeing  the  in<x>nvenieDoe  that 
would  arise  from  allowing  the  property 
to  vest  absolutely  in  the  first  tenant  in 
tail  who  came  into  esse,  so  that  the  con- 
sequence would  be  that  if  George  TTtZ- 
liam^  the  first  son,  had  had  a  child  who 
died  an  hour  after  its  birth,  the  pro- 
perty would  have  vested  in  him — al- 
though I  agree  with  Mr.  Bristotoe  that 
that  would  not  have  been  sufficient^  yet 
that  is  an  objection  which  was  over- 
ruled in  WUaon  v.  Eden^  and  that  alone 
would  not  have  done ;  but  when  I  find 
such  anxious  provisions  to  prevent  that 
consequence  happening,  I  oome  to  the 
conclusion  that  it  was  not  inserted  with 
regard  to  the  property  comprised  in  the 
first  devise  because  he  considered  that 
he  had  only  passed  the  real  estate,  and 
that  with  regard  to  such  real  estate  no 
such  provision  was  necessary,  as  it 
would  not  vest  in  any  tenant  in  tail 
who  did  not  attain  the  age  of  twenty- 
one  years  and  had  not  executed  a  dis- 
entailing deed.  That  knowledge  I  must 
attribute  to  the  testator,  and  therefore, 
the  statute  not  requiring  that  there 
should  be  any  express  intention,  but  it 
being  only  a  **  contrary  intention  "  to 
be  collected  from  the  whole  will,  I  come 
to  the  conclusion  that  there  is  a  con- 
trary intention  shewn  by  this  will. 

The  first  question,  therefore,  will  be 
answered  in  the  affirmative,  and  the 
second  in  the  negative.  And  with  re- 
gard to  the  third  question,  I  am  of 
opinion  that  the  trustees  may  postpone 
the  sale  and  conversion  of  the  leasehold 
estate  for  the  present  It  appears  that 
the  leasehold  estates  produce  a  gross 
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Mr.  WhUehead,  and  Mr.  Bryoe,  for  the  tmsteee. 

Mr.  Cotton,  Q.O.,  and  Mr.  G.  Comyns  ISicJcer,  for  the  child 
MJredi  Qrealei/  Barker  bom  after  the  testator's  death,  were  n 
called  apon. 

LOBD  Sklbobhb,  L,C.  : — 

We  are  of  opinion  that  the  Yice-CliaucelloT's  judgment  ai 
decision  in  this  case  are  clearly  right. 

The  argument  of  the  Appellants  is  founded  on  the  26th  sectii 
of  the  WiBa  Act ;  but_as  we  understand  it,  the  object  of  th 
section  was  to  abn^te  a  merely  technical  rule  tending,  in  mai 
cases,  to  defeat  the  intention  of  testators  using  tangnage  in 
natural  sense^  and  not  to  establish  another  technical  rule  whic 
in  particular  cases,  might  have  a  like  effect  in  the  contra 
direction.  The  intention  is  to  be  regarded,  and  the  only  efft 
of  that  section  is,  in  conformity  with  what  was  considered  1 
the  Legislature  to  be  the  natural  prima  faei«  use  of  langnai 
to  shift  the  mv»  probattdi,  and  to  throw  it  on  those  persons  w 
deny  that  in  a  will "  lands  "  are  meant  to  inclnde  leasehold  estal 
in  land.  To  that  extent,  of  course,  the  statute  operates  in  t 
Appellants'  farour,  because  the  word  "lands  "  being  found  in  t 
part  of  the  will  under  which  the  Appellants  claim,  the  effect 
the  statute  is  to  throw  on  the  other  side  the  onus  probandt,  tl 
the  word  "  lands  "  does  not  include  the  leaseholds  in  question,  h 
when  that  ontif  prdbandi  is  thrown  on  the  other  side,  all  that  th 
have  to  do  is  to  shew  to  the  Court  from  the  whole  will  snffici* 
grounds  to  satisfy  a  reasonable  man  that  the  intention  of  t 
testator  was  not  by  the  word  "  lands  "  to  pass  the  leasehold  estat 
In  WHs&n  T.  Eden  (1),  it  is  laid  down  by  the  Court  of  Qaeeu's  Ben 
that,  in  acting  under  that  section,  the  Court  is  not  to  look  to  a 


rental  of  abont  £762  per  atmuni,  and  opinion  that  tbej  are  at  perfect  libe 

tliat  tliej  tie  held  for  long  tenoB  of  to  retain  them  for  at  leaat  twenty  yc 

jetis,  of  which  abont  serentf  yean  arc  if  tbej  think  that  the  propertr  is  s 

now  nneipired,  and  that  they  have  in-  likely  to  iocrean  in  valae.    The  tb 

cTeaaed  in  value  since  the  death  of  the  queation  will,  therefore,  be  answered 

testator.    Upon  that  statement  I  am  of  the  affinnatiTe. 
(1)  18  Q.  B.  474, 
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technicalities!  but  to  collect  the  intention  from  the  whole  will —       L.  a 
a  sonnd  maxim  in  all  oases.    I  was  reminded,  by  the  nature  of  the 
argument  on  the  other  side,  of  a  somewhat  parallel,  although  con- 
verse case,  not  depending  on  the  statute — Coard  v.  Holdemess  (1)     P»«warr 
—where  a  testator  gave  all  his  estate,  effects,  and  property,  what-     Babsxb. 
soever  and  wheresoever,  which  he  was  or  might  be  possessed  of 
or  entitled  to,  upon  trust  for  his  children,  plainly  throwing  on 
the  heir-at-law  the  onus  probandi  to  shew  that  the  real  estate  did 
not  pass.    That  onus  probandi,  in  the  case  of  Coard  v.  HoldemesSf 
was  held  to  be  satisfied  by  a  process  similar  in  principle  to  that 
which  the  Yice-Chancellor  has  applied,  and  which  we  apply  to  the 
present  will ;  that  is,  by  looking  at  all  the  subsequent  parts  of  the 
disposition,  and  seeing  whether  you  would  or  would  not,  by 
holding  the  gift»  (as  prima  facie  it  ought  to  be  held,)  to  include 
real  estate,  produce  inconsistency,  and  be  defeating  and  departing 
from  the  intention  indicated  by  expressions  occurring  from  time  to 
time  in  subsequent  places.    The  Master  of  the  Bolls  in  that  case 
stated  thus  the  principle  on  which  he  proceeded,  which  I  think  is 
equally  applicable  here  (2) : — '*  I  am  of  opinion  that  the  burthen  of 
proof  is  thrown  upon  the  heir-at-law  to  shew  that  these  words  are, 
according  to  the  settled  rules  of  construction,  to  be  cut  down  so  as 
to  include  personal  estate  only.    I  think  that  the  rest  of  the  will 
does  justify  the  Court  in  coming  to  the  conclusion  that  these  words 
were  intended  to  be  confined  to  personal  estate.    The  view  I  take 
of  this  case  is  this :  that  these  words  are  to  be  construed  with  due 
regard  to  the  general  scope  and  object  of  the  testator,  and  that  for 
this  purpose  the  whole  will  must  be  looked  at  together." 

Looking  at  the  present  will,  the  first  thing  to  be  considered  is 
the  fact»  which,  and  which  alone,  is  common  to  the  present  case 
and  Wibon  v.  Eden,  that  the  gift,  in  which  the  Appellants  con- 
tend that  the  leasehold  estates  are  included,  is  a  gift  to  uses  in 
strict  settlement,  which,  in  their  entirety  and  integrity,  cannot  be 
applied  to  leasehold  estates;  but  must,  more  or  less,  fail — that  is, 
fail  from  the  time  at  which  the  first  tenant  in  tail  is  reached ; 
there  they  must  stop  by  the  irresistible  operation  of  law  as  to  the 
leasehold  estates,  while  they  would  go  on  as  to  the  freeholds.  The 
whole  intention,  therefore,  apparently  indicated  by  such  a  settle- 
(1)  20  Beav.  147.  (2)  20  Beav.  152. 
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L.  C.  ment,  is  capable  of  takiog  effect  as  to  the  freehold  estates,  but 
not  capable  of  taking  effect  as  to  the  leasehold  estates.  Lc 
wv>.  Lanffdale  appears  to  have  thoDght,  in  WiUon  t.  Eden  (1),  tli 
^'^"^  this  alone  was  a  sufficient  gronnd  for  holding  that  the  intesti 
Babies,  could  not  be  to  include  leasehold  estates,-  and  If  r.  Outt  iii^ed  tt 
OTercoming  that  difficulty  was  like  swallowing  a  camel,  and  tti 
all  the  other  difBcnlties  in  this  will  are,  in  comparison  to  it,  bat 
gnats.  I  think  that  Lord  Lanffdale,  who  was  an  eminent  JniJj 
had  at  least  this  reason  for  his  opinion — that  a  construction  wbi 
cannot  take  effect  equally  as  to  all  the  subjects  of  the  gift  wli 
they  are  blended  together  is  probably  and  prima  faeie  one  wbi 
had  not  presented  itself  to  the  mind  of  the  testator  as  involri 
that  result.  The  Courts  of  Law,  however,  and  eTentoally  tl 
Court,  came  to  the  conclusion,  that  the  fact  of  the  devise  being 
limitations  in  strict  settlement  was  not  by  itself  sufficient  to  exdi 
leaseholds ;  and  the  argument  now  seems  to  be  that,  because  il 
not  sufficient  when  standing  alone,  it  is  to  have  no  weight  at 
when  accompanied  by  TOrious  other  indications  in  the  context 
the  will.  I  am  not  surprised  that  the  Courts  of  Law  should  ha 
come  to  the  conclusion  arrived  at  in  WUaon  v.  Eden.  It  is  not 
all  necessary  for  me  to  express  any  opinion  as  to  that  author! 
by  which  undoubtedly  we  are  bound;  but  I  am  not  surprissd  at 
because  we  know  that  in  other  cases  not  depending  npon  stati 
— such  as  Forth  t.  Chapman  (2) — the  Courts  of  Law  had  i 
come  accustomed  to  very  violent  divorces  of  different  kinds  of  p 
perty,  which  the  testator  hod  dealt  with  by  a  single  dispositii 
and  which  he  apparently  had  intended  to  go  together.  But,  i 
mitting  that  limitations  in  strict  settlement  would  not  by  the 
selves  sufficiently  discharge  the  burden  of  proof  here  lying  up 
the  itespondents,  what  is  the  present  will  ? 

The  first  thing  that  strikes  us  in  this  will,  and  which  is  entir 
different  from  anything  in  Wilaon  v.  Eden,  is  this — that  when 
in  WSeon  v.  Ed^n  there  was  a  gift  of  land  in  strict  settlement 
one  set  of  persons,  and  a  gift  of  the  testator's  residuary  petsoi 
estate  absolutely  to  another  person,  here  we  have  on  the  whi 
will  the  most  perfect  evidence  of  intention  on  the  part  of  the  t 
tator  to  keep  his  whole  estate,  personal  as  well  as  real,  tt^tb 
(1)  11  B«T.  287.  (0  1  P-  Wma.  663. 
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and  make  tlie  whole,  by  the  most  effectual  legal  means  which  he  L.  O. 
could  employ,  the  subject  of  one  strict  settlement  in  fayour  of  one  ^  * 
designated  succession  of  persons,  whom  he  intended  to  take  bene-  s^yw 
fidally  one  part  as  well  as  the  rest,  as  far  as  possibly  could  be  done  Pbuoott 
consistently  with  the  rules  of  law  and  equity.  When  we  follow 
that  scheme  in  detail,  we  find,  as  it  appears  to  me,  almost  at  eyery 
step  where  we  could  possibly  look  for  special  indications  of  pur- 
pose, indications  of  a  purpose  inconsistent  with  that  separation 
and  diyorce  of  the  leaseholds  from  the  freeholds  which  would  be 
the  practical  result  of  the  success  of  the  Appellants'  argument. 
There  is  a  clause,  the  force  and  effect  of  which  I  had  not  distinctly 
perceiyed  until  it  was  drawn  to  our  attention  in  reading  the  judg- 
ment of  the  Yice-Chancellor,  which  furnishes  a  strong  argum'ent 
as  to  the  testator's  intention.  It  is  this — ^that  as  often  as  any 
person,  who  under  the  preyious  words  was  designated  as  tenant  for 
life  or  tenant  in  tail  by  purchase,  should  be  under  the  age  of 
twenty-one,  the  testator's  trustees  should  enter  into  the  possession 
or  the  receipt  of  the  rents,  issues,  and  profits  of  the  same  premises 
— eyidently  all  and  eyery  part  of  them — and  receiye  and  inyest 
and  accumulate,  subject  to  maintenance  and  proper  charges,  the 
whole  of  those  rents  during  the  minority  of  the  tenant  for  life  or 
tenant  in  tail  by  purchase,  and  if  that  person  attained  twenty-one, 
then  pay  oyer  to  him  the  accumulated  rents,  and  if  he  died  under 
twenty-one,  then  inyest  those  accumulated  rents  in  the  purchase  of 
freehold  land  to  be  settled  to  the  same  uses.  It  seems  difficult,  if 
not  impossible,  to  reconcile  the  operation  of  that  clause  with  the 
argument,  which,  as  soon  as  eyer  a  tenant  in  tail  comes  into  esse, 
Tests  in  him  absolutely  the  whole  of  the  leaseholds,  there  being  in 
this  part  of  the  will  no  proyision  whateyer  to  preyent  leaseholds,  if 
they  pass  by  the  words,  from  yesting  absolutely  in  the  first  tenant 
in  tail  at  the  moment  of  his  birth,  or  at  the  moment  of  the  tes- 
tator's death,  as  the  case  might  be.  That  is  the  first  indication, 
and  I  think  it  a  yery  strong  one.  The  second  is  furnished  by  the 
power  of  sale,  which  applies  to  the  whole  property ;  and  so,  if  lease- 
holds pass,  to  leaseholds  as  much  as  to  freeholds : — the  proceeds  of 
sales  under  that  power  of  sale  are  to  be  inyested  ''in  the  purchase 
of  other  lands  or  hereditaments  in  England  or  Wales  for  an  estate 
or  estates  of  inheritance  in  fee  simple,  or  of  lands  of  a  leasehold 
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or  copyhold  or  castomary  tenure,  conrenieut  to  be  held  thereiritii " 
— the  firet  place  in  which  leaseholds  are  expressly  mentioned  is 
the  will,  ^cept  in  a  clause  referring  to  them  as  a  secarity  on  whicli 
^*""J"*"  money  might  be  lent,  which  is  not  material.  The  testator,  theie- 
Babxkr.  fore,  authorizes  an  investment,  not  in  any  leaseholds,  but  in  lease- 
holds  convenient  to  be  held  with  the  settled  estates,  of  money  th&t 
might  have  arisen  from  a  sale  ot  part  of  the  settled  estates ;  and 
he  goes  on  to  dietinguish  what  is  to  be  done  in  the  case  in  whicb 
freeholds  are  purchased,  and  in  the  case  in  which  leaseholds,  copy- 
holds, or  customary  estates  are  parchased.  If  freeholds  of  inherit- 
ance are  bonght,  they  are  to  be  settled  to  the  same  uses  to  wbicli 
the  hereditaments,  by  the  sale  or  exchange  of  which  the  purchase 
money  should  haTe  arisen,  previoosly  stood  settled ;  the  word  "here' 
ditaments"  alone  being  used  as  signifying  the  subject-matter  of  th< 
sale,  but  which  might  be  anything  that  was  part  of  the  settlec 
estates,  and  "hereditaments"  being  a  word  which,  after  the  statute 
as  I  conceive,  as  well  as  before,  means  heritable  property.  If  th 
property  purchased  is  freehold  of  inheritance,  it  is  to  be  settled  ti 
the  same  uses;  but  if  it  is  of  leasehold,  copyhold,  or  cnstom&r 
tenure,  then  it  is  to  be  settled  in  a  different  way.  [His  Lordsbij 
here  read  the  trust  for  settlement  of  the  castomary  copyhold  ani 
leasehold  estates,  with  the  clause  preventing  leaseholds  for  year 
from  vesting  absolutely  in  a  tenant  in  tail  dying  under  twenty 
one.]  Now  let  us  consider  the  effect  of  tliat.  If  leaseholds  fo 
years  were  included  in  the  settlement,  and  were  sold  under  tb< 
power  of  sale,  the  proceeds  of  that  sale  coald  not  be  invested  ii 
other  leaseholds  to  be  settled  on  the  same  trusts  as  the  leasehold 
which  had  been  sold,  but  upon  different  trusts,  which  would  pre 
vent  a  tenant  in  tail  by  purchase  from  taking  absolutely  if  he  diet 
under  twenty-one.  There  is  an  equally  careful  provision  to  pre 
vent  the  hei>looms  in  the  mansion-house  from  vesting  abeolutel; 
in  a  tenant  in  tail  dying  nnder  twenty-one ;  but  I  agree  that,  as  th< 
reference  there  is  to  the  limitations  of  the  mansion-house,  and  no 
of  the  other  property,  that  argument  has  not  in  all  points  the  sann 


Lastly,  we  come  to  the  gift  of  all  the  testator's  personal  estate 
which  most  clearly  includes  the  leaseholds  if  they  do  not  pas 
under  the  previous  gift.    Directions  are  given  for  allowing  it  ti 
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remain  ia  its  actual  statei  or  to  convert  it  and  inyest  the  proceeds  L.  c. 
on  such  stocks,  funds,  or  securities  as  therein  mentioned ;  direc- 
tions are  given  for  payment  of  an  annuity,  and  for  the  accumula- 
tion of  £1500  a  year  to  form  an  accumulated  fund ;  and,  subject  ^bbsoott 
to  these  directions,  the  whole  residuary  personalty,  including  the  Babser. 
accumulated  fund,  is  to  be  held  upon  trusts  corresponding  with  the 
uses  of  the  estates  devised  in  strict  settlement,  with  a  proviso  pre- 
venting its  vesting  absolutely  in  any  tenant  in  tail  by  purchase  who 
does  not  attain  twenty-one.  To  my  mind,  there  is  in  every  one  of 
those  clauses  a  distinct,  and  in  the  whole  of  them  a  cumulative, 
indication  of  intention  that  leaseholds  should  not  pass  by  the 
specific  devise  in  the  settlement,  but  should  pass  by  the  ultimate 
gift  of  the  personal  estate ;  and  therefore  I  am  of  opinion  that  the 
Vice-Chancellor's  decree  must  be  affirmed  with  costs. 

Sir  W.  M.  James,  LJ.  : — 

I  am  of  the  same  opinion.  I  cannot  say  that  I  do  not  to  some 
extent  agree  with  Mr.  Oust  when  he  says  that  a  camel  was  swal- 
lowed in  the  case  of  Wilson  v.  Eden. 

Sib  G.  Mellish,  L.  J. : — 

I  am  of  the  same  opinion.  I  do  not  know  that  I  quite  agree 
with  that  last  observation,  because  I  think  that  if  the  testator  in 
WUwn  V.  Eden  had  been  asked  whether  he  intended  the  leaseholds 
to  go  with  the  freeholds,  he  would  have  said,  '^  Yes,"  and  that  it 
the  present  testator  had  been  asked  the  same  question,  he  would 
have  said,  "  No." 

The  Lord  Justice  J^lMes  : — ^I  agree  in  that  remark. 
Solicitors :  Messrs,  BowJcer,  Peake,  dt  Bird. 
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la  re  MOTION. 

MAXJLE  V.  DAVIS. 

[jj^  [1872    M.    217.] 

Bankrupley—Juriidiction—Fartnarthip  wound  up  in  Ciiantery — Qria  j 
Salt  <^PaTtnerthip  Btuinett — Bankrttptey  Act,  ISfil,  a.  137 — Bavkruft 
A^,  lt!69,  >.  IZ—Alltgtd  Minxmduet  <^  Amgnt«—BSl  bg  Purduutroffai 
to  give  up  hit  Purdiate  on  ieing  repaid  hit  Furehate-moaey  and  btertU. 

Oae  or  Uie  partnera  in  a  dietilleiy  bnsinen  filed  a  bill  in  Chancery  igaic 
hia  oo-partnen  for  the  diasolntion  of  the  partnenhip,  and  a  decree  wu  mi 
'  fbr  a  diBBolation,  and  afleiwaidi  an  order  was  made  for  a  sale  of  the  buBini 
and  propertj  as  a  going  concent  by  public  auction.  Daring  the  prcgrem 
the  miit  the  Flointifi'  became  bankrupt,  and  the  creditors'  assignee  sold  t 
bankrupt's  interest  In  the  partnenhip  property  to  his  co-partoera,  and  p 
cured  on  order  of  the  Conrt  of  Cbanoery  Hanctioning  the  sale.  The  ( 
partners  then  sold  the  whole  bneineBS  to  a  purchawr,  and  the  crediton  wi 
paid  20i.  in  the  pound  out  of  the  purchase-money.  New  assigoeea  «< 
afterwards  appointed,  who  obtained  an  oider  in  the  Conrt  of  Bankruptcy, 
the  instance  of  the  bankrupt,  to  set  aside  the  salsa  as  being  nude  oollttsiTe: 
and  at  an  underTalue : — 

Etld,  on  appeal  (revemng  the  order  of  the  Chief  Judge),  that  there  » 
no  lH«ach  of  trust  on  the  part  of  the  assignee  in  selling  tbe  Ghare  of  the  bsi 
nipt  partner  by  private  contract,  and  that  there  was  no  proof  of  collusion 
obUining  the  order  for  sale ;  but  it  appeuing  to  the  Court  that  the  Talosti 
of  the  property  for  the  purpose  of  the  sale  bad  in  some  reapects  been  nit 
on  an  erroneous  principle,  a  refereuce  was  directed  ss  to  the  true  value 
the  property,  the  purchaser  cooaenting  to  paj  any  excess  which  might 
found  due  from  him  on  such  referenoe: 

E^,  also,  that  the  ISTth  section  of  the  Bankruptey  Act,  1861,  does  s 
apply  to  a  sale  of  a  bankrupt's  interest  in  a  partnership  of  which  some  of  t 
partners  are  solvent : 

Edd,  also,  that  the  T2nd  section  of  the  Bankruptcy  Aet,  1869,  does  n 
enable  the  Court  of  Bankruptcy  to  draw  within  its  jurisdiction  property 
the  owners  of  property  not  vested  in  the  trustee,  and  not  originaUy  «abj( 
to  tbe  administration  in  bankruptcy  ;  and  h  foHiori  does  not  author 
that  Court  to  work  out  a  deoree  which  has  been  made  in  Chancery  agiin 
Buohpenons. 

QeORGE  motion,  who  afterwards  became  bankmpt,  carrit 
OD  the  bnsiDess  of  a  distiller  in  partnership  with  John  Bay  ai 
Edward  NdterviUaBriggt.  By  the  partnership  articles  the  piofi 
nere  to  be  divided  into  twentieths,  of  which  Motion  was  entitle 
to  oine,  John  Say  to  five,  and  Briggt  to  six,    Motion't  share  of  tl 
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capital  was  stated  in  the  articles  to  be  £12,000,  John  ITay'a  £10,000, 
and  Briggi  £12,000. 

In  January,  1864,  John  Hay  filed  a  bill  in  Chancery  against  his 
partners,  praying  for  a  dissolution  of  the  partnership,  and  seeking 
to  charge  Motion  with  a  sum  of  £6000  in  taking  the  partnership 
acGonnts,  for  which  sum,  however,  the  Yice-Chancellor  decided  he 
was  not  liable.  In  April,  1864,  a  cross  bill  was  filed  by  Motion 
against  his  partners,  also  praying  for  a  dissolution  of  the  partner- 
ship ;  and  in  the  same  month  a  decree  was  made  in  both  suits, 
whereby  it  was  ordered  that  the  partnership  should  be  dissolyed 
as  from  the  80th  of  April,  1864,  and  accounts  were  directed  to  be 
taken  of  the  partnership  dealings  and  transactions.  It  was  also 
ordered  that  the  business,  property,  and  effects  of  the  partnership 
should  be  sold  as  a  going  concern,  with  the  approbation  of  the 
Judge,  and  each  of  the  partners  was  to  be  at  liberty  to  bid  at 
the  sale.  A  receiver  was  appointed  to  collect  the  debts  and  to 
manage  the  business. 

The  business  had  formerly  belonged  to  WtUiam  Hay,  and  he 
sold  it  to  Robert  Burdett  on  behalf  of  the  three  partners.  At  this 
time  there  were  debts  due  to  William  Hay  from  his  customers  and 
others  which  were  not  included  in  the  sale.  The  collection  of 
these  debts  was  entrusted  by  him  to  the  three  partners,  his  suc- 
cessors; and  in  respect  of  moneys  received  by  them  on  account  of 
these  debts  they  became  indebted  to  him  in  a  considerable  sum. 
He  filed  a  bill  against  them  and  Bv/rdett,  and  in  July,  1864,  he 
obtained  an  order  for  the  payment  to  him  by  the  Defendants  of  a 
sum  of  £6000.  This  order  not  having  been  obeyed,  William  Hay 
issued  attachments  against  Motion^  Briggs^  and  Burdett,  to  enforce 
it.  One  only  of  the  attachments  was  executed,  and  that  was 
against  the  bankrupt  Motion,  who,  in  March,  1865,  was  arrested 
and  lodged  in  Whiteerosa  Street  prison.  On  the  31st  of  May,  1865, 
while  he  was  in  prison,  he  was  adjudicated  a  bankrupt  on  a  debt 
alleged  to  be  due  to  Burdett,  to  which,  however,  Mr.  Frederick 
Moqjen,  an  attorney,  was  beneficially  entitled.  Moojen  was  the 
brother-in-law  of  Briggs,  and  he  had,  before  and  after  the  forma- 
tion of  the  partnership,  acte^  as  the  solicitor  of  Motion.  He  had 
appeared  for  and  acted  as  the  solicitor  of  Motion  in  the  partnership 
suits  for  some  time,  but  had  ceased  so  to  act  before  Moiion*s  arrest. 
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wnseqnence  of  3fb^ton*8  bankruptcy,  the  proceedings  for  t 

irected  by  the  decree  were  stayed. 

the  15th  of  July,  1865,  /.  /oArutofwwaa  appoiDt«d  credik 

ee  in  the  bankruptcy.    He  Accepted  the  ofBce  at  the  reqti 

oje»,  at  whose  request  also  he  appointed  Mr.  Chidiey 

or.    Sabsequently  Moojen  became  dissatisfied  with  him,  s 

the  matter  had  been  considered  at  several  meetings 

yiB,  Johtutone  was  removed,   and    Thomas  Cooper  Cox 

■epresented  creditors  to  a  large  amount,    was  appoio 

ee  in  his  place,  and  the  appointment  was  confirmed  by  i 

issioner. 

December,  1865,  an  offer  was  made  by  s  person  nan 

laele,  who  was  said  to  have  been  an  agent  of  the  bankm 

'  the  bosinees  and  the  lease  and  plant  of  the  distillery 

H),  but  the  ofTer  was  objected  to  by  the  other  partners  e 

thdrawn.   Cotam  was  then  made  a  Defendant  to  the  Ghana 

tnd  the  proceedings  for  a  sale  were  resumed. 

afier  was  made  on  behalf  of  John  Hay  and  Bright  to  p 

the  bankrupt's  interest  for  £15,000,  but  it  was  rejec: 

assignee.  In  Jnly,  1868,  John  Hay  and  Briggt  carried  i 
>ers  a  proposal  to  purchase  the  entirety  of  the  partceisl 
ty  for  £30,000.  That  offer  was  opposed  by  Coxon  as 
ite,  and  on  the  Slst  of  Jnly,  1868,  an  order  was  made  tl 
lole  of  the  partnership  premises,  plant,  and  effects,  shoi 

by  public  auction  as  a  going  concern ;  that  John  Bay  sho] 
le  conduct  of  the  sale,  but  that  neither  he  nor  BriggB  shoi 
iberty  to  become  purchasers ;  and  that  John  Hay  should  t 
ibts  due  to  the  partnerabip,  with  the  approbation  of  i 
,  the  proceeds  to  be  paid  into  Court  to  the  credit  of  the  I 

August,  1868,  it.  W.  Motion,  a  brother  of  the  bankm 
1  into  communication  with  Moojen,  and  it  was  proposed 
arse  of  these  negotiations  that  all  matters  in  differc 
be  settled  by  arbitration  without  the  intervention  of  Ic 
■8,  and  that  Mr.  Otorye  JfouZs,  who  had  advanced  monei 
oome  surety  for  the  partners,  should  be  arbitrator  fotJ.  J 
•iggn,  and  that  a  Mr.  BUUet  shoold  be  arbitrator  for  the  ba 
ad  his  aasignee. 
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In  January,  1869,  Mr.  Coxon  died,  and  on  the  19th  of  February, 
1869,  Mr.  Siaimton  was  appointed  assignee  in  his  place.  He  had 
been  solicited  to  become  assignee  by  Jfoo/en,  who  had  interested 
himself  to  procure  his  election,  and  in  particular  had  induced  Mavie 
to  prove  in  the  bankruptcy  for  a  debt  of  £5000  which  was  due  to 
him  from  the  partnership,  in  order  to  be  enabled  to  Tote  at  the 
meeting  of  creditors.  Mr.  Staunton  appointed  Mr.  ChicUey  his 
solicitor. 

The  negotiations  for  a  reference  to  arbitration,  however,  still 
continued,  and  on  the  15th  of  March,  1869,  Messrs.  Lihklater  dt  Co., 
who  were  then  acting  as  solicitors  for  the  bankrupt,  sent  to  Moojen^ 
and  also  to  Chidley,  the  draft  of  an  agreement  for  reference  to  the 
arbitration  of  Maule  and  States.  On  the  16th  of  April  Moojen 
wrote  to  Messrs.  Linhlaier  a  letter,  in  which  he  said,  *'  We  believe 
the  necessary  steps  are  being  taken  to  pass  the  receiver's  accounts, 
and  when  that  is  done  we  do  not  see  the  slightest  difficulty 
in  bringing  matters  to  a  satisfactory  conclusion."  On  the  19th 
of  the  same  month  Mr.  Chidley  returned  to  Messrs.  LinJdater  the 
draft  agreement  for  reference,  with  a  letter,  in  which  he  intimated 
that  he  could  not  advise  the  assignee  to  consent  thereto. 

Up  to  this  time  the  bankrupt  and  his  advisers  believed  that 
the  reference  would  proceed.  However,  in  fact,  on  the  15th  of 
April,  1869,  before  either  of  the  last-mentioned  letters  was  written, 
Staunton  had  entered  into  an  agreement  with  Briggs  and  John 
Hat/i  for  the  sale  to  them  by  private  contract  of  the  bankrupt's 
interest  in  the  partnership  property.  This  agreement  contained 
a  recital  that  Staunton  had  agreed,  at  the  request  of  the  majority 
of  the  creditors  of  the  bankrupt,  notwithstanding  the  order  of 
the  31st  of  July,  1868,  to  enter  into  the  agreement  thereinafter 
expressed,  and  by  it  Staunton  as  assignee  agreed  that  he  would, 
subject  to  the  approbation  of  the  Judge,  sell  to  Briggs  and  John 
Hatfy  and  4hey  agreed  to  purchase,  all  the  estate  and  interest  of 
Staunton  as  assignee  of  and  in  the  partnership  assets,  at  the  price 
and  in  manner  thereinafter  mentioned ;  that,  in  the  event  of  the 
amount  of  the  purchase-money  not  being  agreed  upon  by  mutual 
consent  between  the  parties,  the  accounts  of  the  partnership  should 
be  taken  by  the  Chief  Clerk  in  the  suits,  and  that  the  amount 
which  the  Chief  Clerk  should  ascertain  and  fix  as  the  value  of  the 
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estate  and  interest  of  Staunitm  as  assignee  in  the  partnerel 
assets  should  be  deemed  and  taken  to  be  tbe  price  nfaicli  sbonid 
paid  to  him  by  Briggi  and  John  Hay  for  tbe  estate  and  inter 
thereby  agreed  to  be  parcbased ;  and  that  a  deposit  of  £2000 
part  payment  of  tbe  pnrcbase-money  should  be  paid  to  Staan 
by  Sriggs  and  John  Hay  on  the  ezecation  of  the  agreement,  i 
the  balance  should  be  paid  within  one  month  &om  the  time  vl 
the  value  of  such  estate  and  interest  should  have  been  ascertaii 
and  fixed  as  aforesaid. 

ConBefjuent  upon  this  agreement,  Messrs.  Oood  d  Daniel, 
couatants,  were  employed  to  make  a  valuation  of  the  bankm] 
interest  in  tbe  partnership  estate  and  effects,  and  they  were 
structed  iu  so  doing  to  treat  the  partners  as  entitled  to  the  pro 
made  after  the  30th  of  April,  1864,  in  equal  shares.  These 
structioDS  were  alleged  by  Slaunlon  to  be  tbe  resnlt  of  a  ooiuf 
mise,  the  consideration  for  which  was  the  abandonment  by  Ji 
Hay  of  all  right  to  appeal  from  the  decision  of  the  Yice-Chancel 
made  in  ICarch,  1865,  and  it  was  alleged  that  conflicting  opini 
had  been  given  by  counsel  as  to  tbe  interests  of  the  partnert 
the  profits  earned  after  the  dissolution.  In  July,  1869,  they  to 
a  report  in  accordance  with  their  instructions,  in  which  they  sta 
that  the  value  of  the  bankrupt's  interest  was  £13,025,  subject 
four  items  not  then  ascertained,  which  were  subsequently  set! 
at  £1008  7s.  6^.,  and  upon  this  report  and  certain  affidavits  m 
in  support  of  it  an  order  in  the  partnership  suits  was  obtained 
Chambers  on  the  15tb  of  July,  1869,  directing  tbe  payment 
the  sum  last  mentioned,  and  that  Mr.  Staunton  should  therea 
execute  (as  in  fact  be  afterwards  did)  an  assignment  of  the  ba 
rapt's  estate  and  interest  to  John  Say  and  Briggs.  Among 
a£Sdavit8  was  one  made  by  Mr.  Chidley,  in  which  he  stated  at  len 
tbe  previous  agreement  of  April,  1869,  and  expressed  his  Ik 
that  it  would  be  for  tbe  benefit  of  all  parties,  **  and  particoli 
thoee  interested  in  the  estate  of  the  bankmpt,  tiiat  the  son 
£13,025  should  be  accepted  for  the  purchase  of  tbe  share 
interest  in  the  partnership  of  the  bankmpt  and  bis  assignee." 
an  affidavit  made  by  Mr.  Qood  at  the  same  time  there  were  aim 
statements,  and  upon  these  afSdarits  the  order  of  the  15th  of  J 
1869,  was  procared'  upon  tbe  application  of  Mr.  Staunton.     ' 
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£2000  deposit  mentioned  in  the  agreement  waa  advanced  for  the  u  G. 
purpose  by  Maule,  and  was  received  by  the  assignee,  and  the  rest 
of  the  pricCi  including  the  som  of  £1008  7s.  6cL  was  also  after- 
wards paid  to  the  assignee  oat  of  moneys  advanced  by  Maule.  At  ^^^  ^^ 
a  meeting  of  the  bankrupt's  creditors  held  shortly  afterwards  a 
di\ddend  of  20s.  in  the  pound  was  declared|  and  it  was  subse- 
quently paid  to  the  creditors. 

On  the  14th  of  July,  1869,  the  bankrupt  wrote  to  Sta/unton, 
protesting  against  the  contemplated  sale  to  J.  Hay  eaid  Briffffs,  and 
asking  him  to  state  frankly  whether  he  intended  to  persevere  in 
carrying  out  the  contract  for  the  sale  of  his  interest  in  the  dis* 
tillery  to  persons  whom  the  Vice-chancellor  strictly  prohibited 
from  buying  it,  or  whether  he  meant  to  abandon  it  and  proceed 
\vith  the  sale  as  directed  by  the  Yice-Chancellor. 

In  answer  to  this  letter,  Chidley,  on  the  21st  of  July,  wrote  as 
follows : — 

*'  Dear  Sir, — Your  letter  of  the  14th  inst.  to  Mr.  Staunton  has 

been  sent  to  me  with  instructions  to  inform  you  that  the  (Tourt  of 

Chancery  has  made  an  order  directing  the  sale  of  your  interest  in 

the  distillery  to  Messrs.  Hay  &  Briggs  for  the  sum  of  £13,025, 

and  that  audi  sale  will  be  forthwith  carried  out  in  pursuance  of 

such  order. 

"  Yours  truly, 

••  /.  -B.  Chidleyr 

In  April,  1870,  the  bankrupt  instituted  a  suit  in  Chancery  to 
set  aside  the  sale  to  John  Hay  and  Briggs,  but  his  bill  was  dis- 
missed, on  the  ground  that  he,  being  uncertificated,  was  not  com- 
petent to  sustain  such  a  suit:  Motion  v.  Moojen  (I).  At  a  sub- 
sequent meeting  of  the  creditors  Mr.  Staunton  was  removed^  from 
his  ofiSce  of  assignee,  and  Messrs.  Davis  and  Wigginton  were,  in 
August,  1872,  appointed  assignees  of  the  bankrupt's  estate.  * 

In  April,  1871,  while  the  suit  of  Motion  y.  Moojen  was  pend- 
ing, an  agreement  was  entered  into  between  John  Hay,  Briggs, 
and  Maule,  by  which  it  was  stiptdated  that  John  Hay  should  retire 
from  the  partnership  and  that  Mauk  should  purchase  his  interest 
at  a  valuation  to  be  made  by  arbitrators ;  and  it  was  one  of  the 

(1)  Law  Bep.  14  £q.  202. 
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stipulations  in  that  agreement  tliat  John  Hay  should  prosecnte  his 
defence  of  the  bankrupt's  suit,  but  that  Maule  should  take  the  nsk 
of  the  result  of  that  suit.  The  yaluation  of  the  arbitrators  having 
been  made  in  January,  1872,  John  Hay  assigned  all  his  interest  in 
the  partnership  property  and  business  to  Maule,  who  at  the  same 
time  also  acquired  all  Briggs^s  interest,  and  thus  became  the  sole 
owner  of  all  the  partnership  effects,  and  thenceforth  carried  on 
the  business  for  his  own  benefit.  In  the  deed  executed  by 
Briggs  on  that  occasion  he  covenanted  that  he  would  continue 
to  defend,  at  the  request  and  at  the  cost  of  Mavhy  the  bankrnpt's 
then  pending  suit,  and  conduct  or  cease  such  defence  as  MauU 
should  wish  or  require. 

The  new  assignees  moved  before  the  Chief  Judge  to  the  follow- 
ing effect: — ^That  it  might  be  declared  that  the  sale  of  the  bank- 
rupt's share  and  interest  in  the  partnership  for  £13,025,  and 
the  agreement  of  the  15th  of  April,  1869,  were,  on  the  part  of 
Staunton  and  John  Hay  and  Briggs,  void,  and  that  the  bank- 
rupt's estate  was  entitled  to  nine-twentieths  of  all  the  profits  of 
the  business  of  the  partnership,  from  the  commencement  thereof 
down  to  the  final  winding-up  of  the  same ;  that  the  partnership 
property  and  the  debts  owing  to  the  concern  might  be  sold  by 
public  auction  ^  a  going  concern,  as  directed  by  the  order  of  the 
31st  of  July,  1868,  and  that  Mavle  and  all  other  necessary  parties 
might  be  ordered  to  join  in  the  sale,  and  that  proper  directions 
might  be  given  as  to  the  application  of  the  money  arising  from 
the  sale ;  that  the  affairs  of  the  partnership  might  be  wound  up, 
and  that  the  rights  and  interests  therein  of  the  bankrupt  and  his 
estate,  and  of  John  Hay  and  Briggs,  might  be  ascertained ;  that 
John  Hay,  Briggs,  and  Mauile  might  be  restrained  from  dealing 
or  intermeddling  with  the  assets  or  affairs  of  the  partnership,  and 
that  a  receiver  might  be  appointed ;  that,  if  necessary,  it  might  be 
declared  that  the  order  of  the  15th  of  July,  1869,  was  procured  by 
fraud  or  misrepresentation  on  the  part  of  Staunton,  John  Hay,  and 
Briggs,  and  that  the  same  was  void  and  of  no  effect  as  against  the 
bankrupt's  assignees ;  and  that  Statmton,  John  Hay,  Briggs^  and 
MatUe,  or  some  of  them,  might  be  ordered  to  pay  the  costs  of  the 
motion. 

The  Chief  Judge  was  of  opinion  that  the  sale  of  the  bankrupt's 
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interest  had  been  coUuBiyely  and  improperly  made  with  the  know- 
ledge of  the  purchasers  and  of  Ifoufe;  and  that  he  had  juris- 
diction, under  the  72ad  section  of  the  Banhn^ptcy  Act,  1869,  to 
treat  it  as  void  notwithstanding  that  it  had  been  made  by  the 
order  of  the  Court  of  Chancery.  His  Honour  accordingly  or- 
dered the  sales  by  Staunton  to  John  Say  and  Briggs^  and  also 
the  sale  by  them  of  the  bankrupt's  interest  to  MoAile,  to  be  set 
aside,  and  the  distillery,  buildings,  and  plant  to  be  sold  by  auc- 
tion as  a  going  concern,  as  directed  by  the  order  of  the  81st  of 
July,  1868,  in  the  Chancery  suits,  with  liberty  to  Matde  to  bid ; 
and  that  the  proceeds  of  the  sale  be  applied,  in  the  first  place,  to 
recoup  what  had  been  actually  paid  by  J.  Hay,  Briggs,  and  Maule 
respectively,  but  without  interest.  He  also  gave  directions  for 
taking  accounts  of  the  partnership  transactions  down  to  the  bank- 
ruptcy, and  of  the  dealings  of  J.  Hay,  Briggs,  and  Maule  with 
the  partnership  accounts  since  the  bankruptcy ;  and  he  ordered  the 
Bespondents  to  pay  the  costs  of  the  motion  (1).  From  this  order 
Maule  appealed. 

(1)  1873.  July  28. 

Sm  James  Baook,  G.J.  :— 

The  substance  of  the  complaint 
which  is  made  in  this  case  by  the 
present  assignees  of  the  bankrupt  is 
that  his  estate,  which,  if  it  had  been 
duly  administered,  would  have  pro- 
duced more  than  enough  to  have  satis- 
fied all  his  debts,  and  would  have  left 
for  him  a  considerable  surplus,  has 
been  so  unlawfully  dealt  with  by  the 
late  assignee,  and  by  the  other  persons 
who  are  parties  respondent  on  this 
motion,  as  that  it  has  been  transferred 
for  less  than  its  real  value,  and  without 
regard  to  the  rights  of  the  creditors 
and  the  bankrupt.  On  the  part  of 
some  of  the  Bespondents  it  was  ob- 
jected, in  the  first  place,  that  without 
reference  to  the  facts  this  Court  does 
not  possess  jurisdiction  over  the  sub- 
ject, and  if  this  objection  could  have 
been  sustained  the  time  which  the  dis- 
cussion has  occupied  would  have  been 
wholly  misemployed.    But  inasmuch 
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as  the  motion  now  made  relates  to  and 
involves  questions  both  of  law  and 
fact  arising  in  a  case  of  bankruptcy 
coming  within  the  cognisance  of  the 
Courts  and  which  the  Court  does 
deem  it  expedient  and  necessary  to 
decide  for  the  purpose  of  doing  com- 
plete justice  and  making  [a  complete 
distribution  of  property,  I  am  of 
opinion  that  by  the  express  terms  of 
the  72nd  section  of  the  Bankruptcy 
Act,  1869,  this  Court  has  full  power 
to  decide  the  questions  raised,  and, 
moreover,  that  by  the  general  provi- 
sions of  the  statute,  and  by  the  rules 
and  practice  of  the  administration  of 
the  law  in  bankruptcy,  the  duty  of 
deciding  such  questions  is  imperative 
on  the  Court.  [EUs  Lordship  then 
stated  the  facts  of  the  case  as  above 
mentioned,  and  continued : — "]  It  has 
l)een  insisted  on  behalf  of  the  Respon- 
dents that  this  Court  has  no  power  to 
set  aside  the  order  lastly  made  by  the 
Court  of  Chancery,  and  if  there  were 
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Od  the  19th  of  November,  1872,  Mavie  filed  a  bill  against  tbi 
aBBigDees,  in  vhicb  he  insisted  oa  the  fairness  of  the  price  whici 


DO  meuiB  of  ^Tii^  nch  relief  u  the 
applianla  may  be  mtided  to  bat  by 
Mtdng  aside  that  order,  the  ohjaotion 
might  prevail,  because  I  have  no  more 
the  authority  than  I  have  the  incli- 
Dation  to  set  aaide  that  order.  Bat  if 
it  ihall  ajqwar  that  the  order  haa  hem 
obtaiaed  by  uojnat  and  Tmlawfnl 
means,  and  if,  under  the  colour  of  that 
order  and  under  colour  of  the  proceed- 
ing in  bankruptcy,  a  wrong  has  been 
done,  1  am  of  opinion,  not  only  diat  I 
have  the  power,  bnt  that  it  ia  my 
duty,  to  declare  that,  notwithstanding 
that  order,  the  acts  which  have  been 
done  shall  be  treated  as  null  and  vtrid, 
and  to  rertore  the  rights  which  existed 
before  that  order  was  made.  A  judg- 
ment at  law,  the  decinon  of  any  Court, 
domestic  or  foreigti,  may  in  all  casee  he 
examined  into,  and  it  would  he  opposed 
to  every  principle  of  justice  if  it  were 
to  be  held  that  a  judgment  or  order  of 
a  Court  competent  to  make  it  should 
be  so  oonclnsiTe  as  that,  by  whatever 
means  it  bad  been  obtained,  its  mere 
tenor  should  be  opemtive  and  effectual, 
and  preclude  all  investigation  and  in- 
quiry. Altbougb,  therefore,  1  have  no 
intention  to  dispute  the  formal  validity 
of  that  order,  or  to  impeach  or  inter- 
fere with  the  authority  by  which  it 
was  made,  I  feel  myself  hound  to  con- 
sider the  circumstances  under  which  it 
was  made,  the  cwduct  of  the  parties 
by  whom  it  was  procured,  the  acta 
which  have  been  done  under  its  colour, 
and  to  prevent  its  being  made  the 
inaliument  of  iojostioe,  and  a  pro- 
tection and  indemnity  to  the  peraons 
by  whom  it  was  obtained,  if  it  is  abewn 
to  have  been  improperly  obtained  and 

[Qi«  Lordship  then  oommented  at 


some  length  on  the  evidence,  in  tl 
couCMof  whiohhe  exprcMed  his  opJaio 
that  StauiUoa  had  neglected  his  dut 
OS  asBignee  in  various  particulars,  u 
that  in  a  matter  of  so  much  imporbn 
as  the  sale  ha  ought  at  least  to  ht\ 
communicated  with  the  credium,  < 
applied  for  the  sanction  of  the  Conmi 
eioner,  for  that  be  was  prohibited  b;  tl 
Act  of  1861,  aect  137,  from  sellit^tl 
beDkrupt'a  book  debia  and  the  good*; 
of  his  businesa  without  the  consent 
the  Commissioner.  His  Lordship  thi 
oontioaed : — J  I  have  read  the  whole 
the  printed  and  written  evidence,  and 
have  bestowed  tiie  beat  considoatJon 
my  power  on  the  matters  submiiud 
me.  In  the  resnlt  I  am  satisfied  tli 
sU  that  haa  been  done  by  the  sevei 
parties  respondent  on  this  appticatk 
subsequent  to  the  appointment  of  1 
Staunton  as  asfflgnoe,  has  been  u 
lawful;  that  none  of  them  have  i 
quired  any  right  or  title  which  can 
recognised  by  a  Court  of  Equity 
80  much  of  the  bankrupt's  estate 
formed  the  subject  of  the  agreene 
of  April,  1869,  and  was  oomprised 
the  anbaequent  assignment  by  Stau 
ton.  When  that  agreement  was  e 
tered  into  Ur.  SiaunUm  was  a  mt 
trustee  of  the  bankrupt's  rights,  wit 
out  any  interest,  and  with  no  otli 
power  than  the  Bankruptcy  Stitut 
conferred  on  him ;  and  John  Hay  ai 
Briggi  dealt  with  him,  not  only  kiw 
ing  all  the  circumstances  to  which 
have  adverted,  but  knowing  also  th 
he  was  sncH  trustee,  and  that  be  cou 
only  lawfiUly  act  within  the  termi  si 
limits  of  the  decrees  in  the  snils 
which  he  and  they  were  parUos,  si 
in  accordantw  with  his  duties  tn  i 
rignee  in  the  bankniploy ;  and  tbty  i 
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he  had  paid  for  the  bankrapt*8  share  in  the  distillery^  bat  8ub-       L.  G. 
mitted,  for  the  purpoees  of  the  suit,  to  treat  the  sale  as  not 

'  *^     ^  1878 


knew  that  the  recital  in  the  agreemeDt 
of  April,  1869,  to  the  effect  that  fitotm* 
ton  had  agreed,  at  the  request  of  the 
majority  of  the  creditors  of  George 
Motion^  notwithstanding  the  order  of 
July,  1868,  to  enter  into  the  agree- 
ment, was  wholly  untrue.  Upon  that 
agreement  all  the  suheequent  dealings 
were  founded,  and  in  pursuance  of  that 
agreement  I  find  that  each  of  the  Ke- 
spondenta  has  acted  in  violation  of  the 
equitable  principles  by  which  he  was 
boand,  and  that  they  have  all  done  so 
with  a  full  knowledge  of  all  the  &ot8 
by  which  the  impropriety  and  illegality 
of  their  respective  dealings,  so  far  as 
the  bankrupt's  estate  is  concerned,  is 
established. 

The  report  of  Messrs.  G0od  A 
Danidf  by  which  the  amount  of  the 
purchase-money  was  ascertained,  is 
shewn  to  have  been  made  at  the  in- 
stance of  Moojen^  by  whom  and  in 
whose  handwriting  the  draft  was  re- 
vised and  corrected.  But  the  present 
assignees  have  shewn  not  only  that  that 
report  could  not  have  been  adopted  by 
an  assignee  who  intended  to  discharge 
his  duties  to  the  creditors  for  whom  he 
was  a  trustee,  but  that  it  is  plainly  in- 
accurate in  several  important  particu- 
lars. [His  Lordship  mentioned  several 
of  these  particulars.  ]  By  means  of  the 
charges  and  deductions  contained  in 
this  report,  which  was  part  of  the 
materials  on  which  the  order  of  July, 
1869,  was  procured  sanctioning  the 
sale  by  Staunton,  it  was  made  to  appear 
that  the  value  of  the  bankrupt's  in- 
terest amounted  to  £13,025 ;  while  the 
present  assignees  contend  that,  upon  the 
taking  the  aooounta  in  the  manner 
directed  by  the  decree,  and  by  the  due 
execution  of  the  decree,  that  value 


amounted  to,  and  would  have  produced 
£20,000  at  the  least. 

The  evidence  before  me  does  not 
enable  me  to  ascertain  the  particulars 
of  the  partnership  accounts,  or  to  decide 
to  what  extent  the  objections  taken  by 
the  asdgnees  to  the  items  in  Messrs. 
Good  A  DotiteTs  report  can  be  sus- 
tained. But  sufficient  is  proved  to 
satisfy  me  that  the  matter  requires 
further  investigation;  and  as,  if  the 
decrees  had  been  properly  carried  into 
execution,  the  true  result  would  have 
been  ascertained,  I  think  that  it  must 
now  be  declared  that  the  sale  and  as- 
signment which  Staunton  purported  to 
make  to  John  Hay  and  Briygi  was  void 
and  must  be  set  aside,  and  that  the 
subsequent  assignments  by  the  latter  to 
Mr.  MatUe  are  equally  void  and  must 
also  be  set  aside.  It  must  also  be 
ordered  that  the  sale  by  auction  of  the 
partnership  distillery,  premises,  plant, 
and  effects,  directed  by  the  decree  of 
the  31st  of  July,  1868,  shall  now  be 
made ;  and  that  the  debts  owing  to  the 
partneiship  business  shall  be  sold,  as 
directed  by  that  decree ;  and  that  the 
accounts  of  the  partnership  dealings  and 
transactions  be  now  taken,  and  that,  in 
taking  those  accounts,  credit  be  given 
to  the  bankrupt's  estate  for  nme- 
twentieths  of  the  profits  made  by  the 
partnership  concern. 

'  I  am  quite  aware  that  in  proceeding 
to  work  out  the  rights  of  Uie  parties 
by  the  means  I  have  suggested  many 
difficulties  may  arise,  but  those  diffi- 
culties (all  of  which  have  been  occa- 
sioned by  what  I  consider  the  unlawful 
acts  of  the  Respondents),  whatever 
they  may  be,  do  not  furnish  any  reason 
why  justice  should  not  be  done;  nor 
have  I  any  reason  to  doubt  that  the 
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binding  oa  the  Defenduits ;  aud  he  prayed  that  lie  might  b 
declared  entitled  to  a  lien  on  the  premises  for  the  two  sung  o 
£13,025  and  £1008  7«.  6d.  and  that  the  same  might  be  paid  to  bii 
by  the  Defendants  with  interest ;  and  that  the  suit  might  be  con 
Bideied  as  supplemental  to  the  partnership  suits. 

This  Buit  was  heard,  by  special  leave  of  the  Court,  at  the  Bam 
time  with  the  appeal. 

Mr.  Svxtnston,  Q.C.,  and  Mr.  SHrling,  for  the  Appellant: — 

The  sale  of  the  bankrupt's  interest  having  been  made  under 
decree  of  the  Conrt  of  Chancery  in  suits  still  pending,  that  Con 
is  the  proper  Court  to  deal  with  the  matter,  and  the  Court  < 
Bankruptcy  has  no  jurisdiction. 

Before  the  Bankruptctf  Aii,  1869,  the  Court  of  Bankruptcy  b 
certainly  no  power  to  administer  the  assets  of  a  partnership  whe: 
only  one  of  the  partners  was  bankrupt:  AJIen  v.  Kilbre  (1 
Fra$er  t.  Eerdtato  (2) ;  Sse  parte  Tatit  (3).  And  the  72nd  sectic 
of  the  Baahrwptey  Ad,  1869,  has  not  altered  the  rule.  EBia 
SUb^  (4)  decides  that  although  the  jurisdiction  of  the  Court 
Bankruptcy  has  been  enlarged  by  that  Act,  the  jurisdiction 
Chancery  is  not  taken  away  ;  and  in  the  present  case  the  Court 
Chancery  had  seisin  of  the  case  before  the  matter  got  into  Ban 
ruptey. 

With  respect  to  the  merits,  no  fraud  has  been  proved  against  t1 


power  of   ttiis  Court   will  be  found  I  will  reserre  Ubertj  to  them  to  ma 

sufGcient  to  cope  with  Ibe  difficulties,  my  application  tbejr  may  be  advis 

and  to  arrive  at  a  result  which  will  be  respecting  it. 

just  to  all  parties.  The  only  other  order  I  can  make 

Tbe  sum  which  has  beeu  paid  and  preaent  is  with  regard  to  the  cosls, « 

distributed  amoug  the  creditors  miut  as,  in  my  judgment,  this  applicati 

be  considered  as  a  first  charge  upon  the  and  the  order  now  made  have  acis 

proceeds   of  the  sale,  and  upon   any  solely   from  the   unlawful   manner 

balance  which  may  appear  to  be  due  which   the    Respondents    have    de 

to  the   bankrupt's    estate    upon    the  with  the  baokrupt's   estate,   I  mi 

taking  the  accounts.     I  have  heard  order  the  Respoodents  to  pay  the  cw 
nothing  from  the  Bespondeots  as  to         (1)  4  Madd.  464. 
the  manner  in  which,  or  the  shares  in  (2)  2  E.  &  J.  496,  501. 

which,  that  Hom  ought  to  be  distributed         (3)  16  Ves.  19:1. 
OS  between  them;  and  for  that  reason  (4)  Law  Ttep.  8  Ch.  83. 
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assignee  or  the  bankrapt's  partners.  They  were  quite  justified  in 
carrying  out  the  sale  ordered  by  the  Court  of  Ghaneery.  As  to 
the  recital  in  the  agreement  of  April,  1869,  that  the  majority  of 
the  creditors  concurred  in  the  sale,  it  was  an  entirely  immaterial 
recital,  for  it  was  not  necessary  that  the  creditors  should  bo  con- 
sulted at  all,  and  the  Judge  could  not  have  been  misled  by  it. 
The  assignees  are  estopped  from  disaffirming  a  contract  which  they 
have  adopted.  The  debts  have  been  paid  to  the  creditors  out  of 
the  purchase-money. 

With  respect  to  the  suit,  a  purchaser  may  give  up  his  rights  as 
a  purchaser  and  elect  to  be  treated  as  a  mortgagee,  and  he  is 
entitled  to  interest  on  the  money  he  has  advanced :  Douglas  y. 
Douglas  (1) ;  York  Buildings  Company  v.  Mackenzie  (2). 

[As  to  the  principle  on  which  the  valuation  was  made  they 
referred  to  Watney  v.  Wells  (3),  Crawshay  v.  CoUins  (4),  and 
BarfieJd  v.  Loughborough  (5).] 

Mr.  J.  W.  ChMy  and  Mr.  Bomer,  for  the  assignees : — 

The  whole  history  of  the  transaction  shews  a  persevering  at- 
tempt on  the  part  of  the  solvent  partners,  aided  by  the  former 
assignees,  to  get  the  property  at  a  lower  price  than  its  real  value. 
And  in  carrying  out  this  scheme  they  deceived  the  Judge  in 
Chambers  by  an  erroneous  recital  that  the  majority  of  creditors 
had  agreed  to  the  contract  for  sale  of  the  15th  of  April,  1869. 
There  had  been  no  such  consent,  and  if  the  Judge  had  been 
rightly  informed  he  possibly  would  not  have  sanctioned  the  sale. 
Moreover,  the  value  of  the  property  was  estimated  by  the  valuers 
on  an  erroneous  principle.  Under  such  circumstances  it  was  right 
for  the  Court  of  Bankruptcy  to  interfere.  The  Court  has  juris- 
diction under  the  72nd  section  of  the  Bankruptcy  Ad,  1869,  to 
affect  the  rights  of  third  parties  if  it  is  necessary  to  do  so  in  order 
to  do  complete  justice.  It  is  a  mistake  to  say  that  the  Court  was 
setting  aside  the  jurisdiction  of  Chancery ;  it  was,  in  fact,  carrying 
the  decree  of  the  Court  of  Chancery  into  effect,  and  was  only 
interfering,  as  it  was  its  duty  to  do,  to  prevent  the  powers  of  the 

(1)  Law  Rep.  12  Eq.  617.  (3)  Law  Bep.  2  Ch.  250. 

(2)  8  Bro.  P.  C.  42.  (4)  2  Russ.  325. 

(5)  Law  Rep.  8  Ch.  1, 
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urt  of  Chancery  from  being  abused:  £e  parte  Andenon  (I) 
hiie  V.  Simtwru  (2) ;  Ex  parte  Moria/  (3). 


On  the  conclusion  of  the  argumenta  of  tlie  counsel  for  tli 
iBpondeoto,  Mr.  Swanston  was  asked  by  the  Court  whether,  in  tb 
snt  of  the  ^e  not  beiDg  set  aside,  the  Appellant  would  conseE 
a  reference  to  inquire  whether  any  and  what  further  aam  ougb 
be  paid  by  him  to  make  up  the  fair  value  of  the  bankrupt 
terest  in  the  property. 

til.  Svxmiton  having  replied  in  the  affirmative,  no  reply  we 
aedfor. 


Dec.  16.    LoBD  Selbokne,  L.C,  delivered  the  judgment  of  A 

lurt  as  follows: — 

Id  order  to  prove  that  the  agreement  for  the  sale  of  the  inteiei 

the  bankrupt  Motion  in  the  distillery  concern  to  his  co-partnei 
nffffg  and  Hatf,  which  was  made  on  the  15th  of  April,  1869,  an 
rried  into  effect  under  the  order  of  the  Court  of  Chancery  of  tli 
th  of  July  following  was  the  result  of  a  fraudulent  scheme  c 
e  part  of  the  porchasers  to  obtain  the  bankrupt's  share  at  a 
idervaloe,  the  Bespondents  (the  present  assignees  of  Kofiof 
ve  gone  into  an  elaborate  examination  of  the  whole  history  > 
e  partnership,  the  subsequent  litigation  in  Chancery  and  H 
nkruptoy,  ttom  the  formation  of  the  partnership  in  Angus 
:63,  downwards.  In  our  opinion  they  have  Jailed  to  prove  an 
oh  fraudulent  scheme.  It  is  indeed  sufficiently  clear  that  Motk 
d  his  co-partners  were  greatly  at  variance  with  each  other ;  ttu 
e  co-partners  were  anxious  to  extricate  themselves  from  their  coi 
ictioQ  with  Motion  without  eacrificisg  their  own  interests  in  tt 
LsinesB ;  that  they  considered  (a  view  in  which  Motion  himself  ai: 
3  friends  appear  to  have  concurred)  that  an  amicable  settlemen 

some  other  way  than  by  working  out  adversely  the  decree  ' 

e  Court  of  Chancery  made  on  the  30th  of  AprU,  1864,  would  1 

ore  beneficial  than  the  sale  by  auction  directed  by  that  decret 

(1)  Iaw  Sep.  5  Clk.  473.  (2)  Law  Rep.  6  Ch.  655. 

(3)  Law  Rep.  8  Ch.  1026. 
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and  that  after  Motion* s  bankruptcy  they  were  desirous  of  influencing^ 
and  did  influence,  (so  far,  at  least,  as  they  lawfully  could),  the  choice 
of  his  assignees  and  of  their  solicitors.  It  is  also  clear  that  they 
desired,  as  the  best  way  of  arriving  at  a  settlement  and  separating 
their  interests  from  those  of  the  bankrupt,  to  purchase  the  bank- 
ropt's  share  from  his  assignee,  and  that  with  this  object  in  view 
they  made  at  different  times  several  proposals,  once  at  least  offer- 
ing a  price  which  had  been  suggested  to  them  by  the  bankrupt's 
own  professional  advisers  (who  were  then  also  the  solicitors  of  the 
assignee)  as  one  which,  if  offered,  would  probably  be  accepted.  One 
of  them,  Mr.  JBby,  objected  in  1865  to  an  offer  by  a  stranger  (who 
was  really  an  agent  of  the  bankrupt  himself)  to  buy  the  distillery, 
premises,  plant,  and  goodwill,  for  a  price  which  would  have  been 
considerably  higher  than  that  at  which,  four  years  afterwards,  it 
was  valued  to  themselves. .  They  also  entered  from  time  to  time, 
until  shortly  before  April,  1869,  into  negotiations  for  a  reference 
to  arbitration,  which  proved  fruitless.  How  far  any  of  these  offers 
and  negotiations  may  haye  been  frustrated  by  the  objections  or 
interference  of  the  bankrupt,  we  do  not  stop  to  inquire ;  nor  is  it 
necessary  for  the  present  purpose  to  say  that  everything  said  and 
done  during  the  whole  course  of  these  transactions  by  the  solvent 
partners,  or  by  their  solicitor,  Mr.  Moojeny  was  right  and  commend* 
able.  It  is  suflScient,  that  in  April,  1869,  five  years  had  elapsed 
from  the  date  of  the  decree  for  the  sale  by  auction  of  the  partner- 
ship business  as  a  going  concern,  and  no  progress  towards  a  settle- 
ment bad  been  made ;  nobody  had  taken  any  effective  step  with  a 
view  to  enforce  the  decree,  or  yice-Ghancellor  GU^aitTs  subsequent 
order  of  July,  1868,  which  (with  some  unimportant  variations) 
directed  its  prosecution ;  and  the  solvent  partners  were  perfectly 
entitled  to  come  to  any  honest  and  fair  arrangement  with  the 
assignee  of  the  bankrupt's  estate  for  the  purchase  of  his  interest,  if 
they  were  able  so  to  do.  Nothing  which  had  taken  place  before 
April,  1869,  seems  to  us  to  require  or  warrant  the  inference  of  a 
fraudulent  purpose. 

'  What,  then,  are  the  objections  to  the  agreement  of  the  15th  of 
April,  1869  ?  Prima  fade  it  is  honest  and  fair ;  it  provides  for 
the  sale  by  Staunton,  the  assignee,  of  the  bankrupt's  share  of  the 
partnership  assets  at  such  a  price  (''  in  the  event  of  the  amount  of 


L.O. 
and  L.  JJ. 

1878 


Inn 

Motion. 

Maulb 

r. 
Davis. 


CHAN0EET  APPEALS.  [L 

purchase-money  not  being  i^;reed  upon  by  mutual  consent ")  i 
the  Chief  Clerk  in  the  Chancery  suit  sliould  ascertain  and  fix : 
its  T&lue  after  taking  the  partnership  accounts. 

The  first  objection  is,  that  Mr.  Staunton  and  Mr.  CJiidlty,  h 
solicitor,  had  been  nominated  by  a  majority  of  creditors'  vote 
which  the  aolTent  partners  and  their  solicitor,  Mr.  Moojen,  ht 
been  able  to  command  or  influence  under  the  bankruptcy,  and  tbt 
under  these  circumstances,  Mr.  Staunton  ought  to  be  regarded  as 
passive  instrument  in  the  hands  of  the  purchasers  or  of  Mr.  Moqje 
and  not  as  a  real  vendor  by  a  hand  fide  contract  of  sale. 

This  is  a  charge  gainst  the  assignee  and  his  solicitor  much  ti 
grave  to  be  lightly  entertained.  It  by  no  means  follows  becaui 
the  assignee  or  his  solicitor  may  have  been  nominated  through 
particular  infiuence  that  they  would  not,  when  appointed,  ende 
vonr  to  do  their  duty.  They  have  both  positively  sworn  that  the 
did  so ;  the  agreement,  on  the  face  of  it,  furnishes  no  proof  or  pr 
sumption  to  the  contrary ;  and,  upon  the  whole  evidence  before  n 
we  do  not  doubt  that  they  acted  in  making  it  with  an  hone 
purpose. 

It  ia  next  said  that  the  agreement  was  made  secretly,  witho' 
consulting  the  bankrupt,  or  his  solicitors,  Messrs.  LiniUaier,  ai 
before  a  correspondence  as  to  a  proposed  arbitration  had  bef 
brought  to  a  close.  But  on  the  19th  of  March  Messrs.  Walte 
£  Mocjen  wrote  to  Messrs.  LirMaier  that  "  the  parties  were  thi 
in  negotiation  in  reference  to  a  settlement;"  and  before  t1 
30th  of  April  Jfofiott  himself  knew,  and  had  informed  Heesi 
Linkhier,  that  an  agreement  had  been  prepared  "  providing  i 
a  reference  and  a  sale  of  his  interest  to  the  other  partners 
and  a  copy  of  the  agreement  itself  was  very  soon  afterwards 
Messrs.  lAnkUUer'*  handa  Notwithstanding  this,  no  epplicati< 
was  made  to  the  Court  of  Bankruptcy  on  the  subject,  either  I 
the  bankrupt  or  by  any  creditors  friendly  to  him,  (and  the: 
were  such  creditors),  till  after  the  Order  of  the  Court  'of  Cha 
eery  of  the  15th  of  July,  1869 ;  soon  after  which  an  »  farte  coe 
plaint  was  made  by  the  bankrupt  himself  only  to  Mr.  Commissicmi 
MdnyA,  who  was  not  satisfied  that  there  was  any  sufficient  reasc 
to  interfere.  The  explanation  offered  is,  that  Mr.  Wxijen,  M 
Mavie,  and  Mr.  ChwUejf  had  led  Messrs.  LinlUater  to  believe  thi 
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nothing  would  be  done  without  previous  communication  with  them. 
But  this  statement  (of  Mr.  Addison)  is  contradicted  by  Mr.  Chidley 
and  Mr.  Maule;  and  although  Mr.  Moajen  is  not  a  witness,  it  seems 
to  us  far  more  likely  that  there  may  have  been  some  misconcep- 
tion as  to  this  point  on  Mr.  Addison's  part,  than  that  the  assignee 
and  the  purchaser  should  have  fettered  themselves  by  such  a 
promise,  which  they  were  certainly  under  no  obligation  either  legal 
or  moral  to  give,  and  which  (considering  the  history  of  the  pre* 
ceding  five  years)  might  probably  have  tended  to  create  fresh  diffi- 
culties and  delays  in  the  way  of  the  settlement  at  which  they  had 
practically  arrived,  however  fair  it  might  be. 

The  next  objection,  and  the  one  which  seems  to  have  had  most 
influence  with  the  Chief  Judge  in  Bankruptcy,  is,  that  it  was  in  itself 
a  breach  of  trust  on  the  assignee's  part,  and  absolutely  inconsistent 
with  his  duty,  to  sell  the  bankrupt's  share  otherwise  than  by  public 
auction,  in  the  manner  directed  by  the  decree  of  1864,  and  the 
order  of  Vice-Chancellor  Giffard  of  July,  1868.  This  view  appears 
to  be  in  great  measure,  if  not  altogether,  founded  on  the  137th 
section  of  the  Bankruptcy  Act,  1861,  which  makes  it  necessary  that 
an  assignee  should  have  the  sanction  of  the  Court  of  Bankruptcy 
(which  in  this  case  was  not  asked  or  obtained)  to  justify  him  in 
selling  by  private  contract  ^'  all  or  any  of  the  book  debts  due  or 
growing  due  to  the  bankrupt,  and  the  books  relating  thereto,  and 
the  goodwill  of  his  trade  or  business."  We  think  that  this  section 
relates  to  the  sale  of  book  debts,  books,  and  goodwill  belonging  to 
the  bankrupt  only,  and  which,  as  such,  form  part  of  his  distributable 
assets.  The  book  debts,  books,  and  goodwill  of  a  dissolved  part- 
nership, of  which  only  one  partner  is  bankrupt  and  the  others  con- 
tinue solvent^  are  not  assets  distributable  or  saleable  in  the  bank- 
ruptcy, and  a  sale  of  the  bankrupt's  share  in  the  property  and 
assets  of  such  a  partnership  is  not,  in  our  opinion,  a  sale  of  book 
debts,  books,  or  goodwill  within  the  meaning  of  that  enactment.  It 
follows,  in  our  judgment,  that  there  is  nothing  in  the  statute  which 
makes  it  contrary  to  the  duty  of  an  assignee  to  sell  by  private 
contract  (if  he  thinks  it  is  for  the  benefit  of  the  estate)  such  a 
share  in  such  a  partnership,  especially  to  the  other  partners,  who 
generally  have  the  greatest  inducement  to  offer  for  it  if  so  sold, 
and  not  otherwise,  the  most  advantageous  terms. 
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Nor  does  it  appear  to  ub  to  make  any  differeoce,  that  there  was  in 
this  case  a  pendicg  litigation,  and  existing  Orders  of  the  Court  of 
Chancery,  made  while  the  parties  were  unable  to  agree,  for  a  eale  oF 
the  whole  businesB  as  a  going  concern  by  public  auction.  If  in  sQch 
a  case  the  Conrt  of  Chancery  itself  was  satisfied  to  act  upon  the 
agreement  of  the  parties  to  the  suit,  and  to  authorize  a  sale  by 
private  contract,  we  cannot  see  why  an  order  of  that  Court  should 
be  a  difficulty  in  bankruptcy,  which,  in  the  Court  which  made  it, 
was  none. 

In  connection  with  this  point,  it  seems  right  also  to  advert  to  the 
recital  in  the  agreement  of  the  15th  of  April  (which  is  not  proved) 
that  it  was  made  by  Mr.  Siaunion  at  the  request  of  the  majority  of 
the  creditors  of  Motion,  It  was  not  necessary  by  law  that  there 
should  be  any  consent  of  creditors ;  and  in  the  affidavits  on  which 
the  Order  of  the  15th  of  July  was  made  it  is  not  represented  that 
there  was  in  fact  any  such  consent.  We  cannot  hold  the  agree- 
ment to  he  vitiated  by  this  unnecessary  recital,  whatever  may 
have  been  the  reason  for  its  iotrodootion.  The  parties  to  the 
agreement  themselves  caimot  have  been  misled  by  it;  nor  are  we 
able  to  suppose  that  the  Judge  in  Chambers  placed  reliance  on 
such  a  bare  recital,  unsupported  by  evidence,  as  a  reason  for  giving 
effect  to  the  contract  of  all  the  parties  to  a  litigation  in  which  no 
person  under  disability  was  concerned. 

But  it  is  further  said,  that  the  price  actually  paid  was  fixed  by 
Oood  &  Daniel,  the  valuers,  who  were  introduced  in  Uay,  1869, 
with  a  view  to  the  settlement  of  the  price  by  agreement,  consider- 
ably below  the  proper  amount ;  and  that  this  was  wholly  or  in  part 
due  to  the  want  of  proper  attention  on  the  part  of  the  assignee, 
and  to  erroneous  instructions  which  the  valuers  received  aflccting 
the  principle  of  their  calculations,  particularly  as  to  the  division  of 
the  proflta  made  by  the  distillery  after  the  dissolution  of  the  part- 
nership. As  to  this,  while  we  are  satisfied  that  no  case  of  frand 
is  made  out,  we  are  by  no  means  satisfied  that  there  was  not 
material  error.  The  profits  after  the  dissolution  do  not  appear  to 
us  to  have  been  divided  by  the  valuers  upon  a  principle  consistent 
either  with  the  proportions  of  profits  and  loss  fixed  by  the  partne^ 
ship  articles  or  (if  these  ought  not  to  have  furnished  the  rule)  with 
the  relative  amounts  of  the  capital  belonging  to  the  bankrupt  aod 


VOL.  IX.] 


OHANOEBT  APPEALS. 


209 


the  other  partners  in  the  conoenL    Nor  can  we  say  that  this  pari 
of  the  yalaation  stands  upon  the  footing  of  a  £ur  compromise  of  a 
dispated  question,  seeing  that  the  opinion  of  one  eminent  counsel, 
said  to  have  adrised  in  a  contrary  sense  to  another,  is  not  pro- 
duced ;  that  the  communications  with  the  valuers  (though  employed 
on  the  part  of  the  assignee  only)  were  left  more  than  they  ought 
to  have  been  (if  any  compromise  was  intended)  to  Mr.  MAjen ; 
and  that  it  does  not  at  all  clearly  appear  by  the  evidence  when  or 
how  the  supposed  compromise  was  made,  or  who  told  Mr.  Ocod  (as 
lie  says  he  was  told)  that  it  had  been  arranged  **  that  Qeorge  MctUm^ 
or  his  estate,  was  to  receive  nine-twentieths  of  the  profits  up  to  the 
dissolution,  and  one-third  since,  certain  points  of  contention  beiug 
given  up  by  Mr.  John  Hatf,**    The  only  point  of  contention  which 
Mr.  John  Hay  had  to  give  up  had  been  decided  against  him  in  the 
Chancery  suit  by  Vice-chancellor  Wood ;  and  though  he  might 
still  have  been  at  liberty  to  appeal  from  that  decision,  and  though 
we  do  not  even  now  hold  the  Appellant  bound  by  it  (considering 
the  present  position  of  that  suit,  in  which  no  certificate  ever  has 
been  or  ever  will  be  made),  the  arguments  addressed  to  us  have 
not  as  yet  produced  upon  our  minds  the  impression  that  this  con- 
tention was  sufficiently  substantial  to  be  the  basis  of  a  fair  and 
reasonable  compromise.    The  manner,  also,  in  which  the  items 
which  were  reserved  for  further  consideration  by  Messrs.  Oood  dk 
DanieTg  report  were  afterwards  dealt  with,  and  the  further  sum  of 
£1008  7s.  6d.  payable  to  the  bankrupt's  estate  was  ascertained,  is 
(to  say  the  least)  much  too  imperfectly  explained  to  be  at  all 
satis&ustory  to  our  minds. 

We  are  relieved,  however,  from  any  difficulty  which  we  might 
otherwise  have  felt  in  dealing  with  this  part  of  the  case,  by  the 
submission  of  the  Bespondent  to  pay,  in  addition  to  the  two  sums 
of  £13,025  3s.  Id.  and  £1008  7s.  6d.  already  paid,  such  further  sum 
(if  any)  as,  on  prosecuting  the  inquiry  which  we  now  propose  to 
direct,  may  appear  to  be  requisite  in  order  to  make  up  the  full  and 
fair  value  of  the  bankrupt's  interest  in  tihe  concern.  We  do  not 
think  that  we  ought  to  set  aside  the  whole  sale  on  account  of  any 
mere  error  (not  amounting,  in  our  judgment,  to  fraud)  in  working 
out  the  mode  of  calculating  that  value  which  the  parties,  subse- 
quently to  the  agreement  of  the  15th  of  April,  1869,  agreed  to 
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L.  C.  adopt.  But  we  think  it  will  be  proper,  while  discha^ing  the  oni< 
of  the  Chief  Judge,  to  direct  an  inquiry  by  one  of  the  Begistian ' 
WW  the  Court  of  Bankruptcy  whether  viy  and  (if  any)  what  furtbi 
i^„^  sum  ought  to  be  paid  by  the  Appellant  to  make  up  the  just  ai 
^—  proper  ralua  of  the  bankrupt's  intereet  upon  the  footing  of  tl 
'  V.         partnership  aoconnta  referred  to  in  the  agreement  of  the  I5th  i 

. April;  1869 ;  in  making  which  inquiry  the  Begietrar  ie  to  proceed  i 

the  fiist  inatonce  upon  the  report  and  valuation  made  by  Kesn 
Qood  £  Danid  and  agreed  to  between  the  parties,  so  far  as  tl 
same  ext^ids,  but  with  liberty  to  eit^w  party  to  enrcbtir^ 
and  ialsify  the  same.  Further  ctmsideration  must  neceaaarily  I 
reserred,  and  Buch  further  consideratioo  may  be  taken  before  tli 
Court  of  Appeal. 

We  think  it  our  duty  to  add;  that,  if  we  bad  agreed  with  tb 
Court  below  as  to  tbe  merits  of  this  case,  we  should  have  bee 
nnaUe  to  concur  in  the  propriety  of  the  order  made,  which  seen 
to  hare  proceeded,  upon  the  view,  that,  if  tbe  sale  of  the  baukmpt 
sbate  of  the  partnership  assets  to  his  partners  were  set  aside, 
would  then  be  competent  and  proper  for  the  Court  of  Bankruptc 
under  the  72Dd  stetion  of  the  Bankrupt  Act  of  18^9,  to  work  o 
in  Bankmptoy  the  decree  and  otder  made  in  tbe  Chancery  suit  f 
the  sale  of  the  whole  distillery,  including  tl)e  original  shares  ai 
interests  of  the  two  solvent  partners  (now  sold  by  them  to  H 
Mavle)  as  a  gtung  oonceni,  and  for  taking  all  the  partnerab 
accounts.  With  this  interpretation  of  the  powers  given. to  tl 
Court  of  Bankruptcy  l^  tbe  72nd  section;of  the  Act  of  1869  ^ 
cannot  agree.  That  section  gives  the  Court  a  very  large  anthori 
to  "decide  such  questions"  as  it  may  be  ibund  necessary  or  co 
venient  to  determine,  for  the  proper  purposes  of  the  administrati 
in  Bonkmptcy.  But  it  does  not,  as  we  understand  it,  at  all  enal 
the  Court  of  Bankruptcy  to  draw  oompnlsorily  within  the  spbe 
of  its  jurisdiction  property  or  the  owners  of  property  not  vested 
the  assignee,  and  not  originally  subject  to  tbe  administration 
bankruptcy.  Still  less  does  it  oothorise  that  Court,  when  a  deer 
for  Bale  and  accounts  has  been  made  in  a  Chancery  suit  again 
solvent  partnns  of  a  bankrupt,  to  treat  such  a  decree  as  givn 
ri^ts  to  be  worked  ont  in  Bankruptcy  and  not  in  Chancery.  ] 
indeed,  the  Court  of  Bankruptcy  finds  property  of  the  bankra 
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(whether  a  share  in  partBership  assets  or  of  any  other  kind)  in  the 
hands  of  a  purohaser  with  notice  of  fraud,  to  whom  it  has  come 
by  a  fraudulent  conveyance  from  an  assignee  in  bankruptcy,  it 
may  well  hold  that  it  has  power  to  order  such  purchaser  to  re- 
couYey  and  revest  in  a  substituted  assignee  the  property  so  fraudu- 
lently acquired ;  and  we  are  very  far  from  saying  that  the  fiEtct  of 
such  a  conyeyance  haying  been  made  (virtually  by  consent)  under 
an  order  of  the  Court  of  Chancery,  in  a  suit  between  the  parties, 
would  be  any  serious  obstacle  to  the  exercise  of  that  jurisdiction. 
But  if  this  were  done  in  a  case  like  the  present,  in  which  the  pur- 
chaser has  actually  paid  the  agreed  amount  of  his  purchase-money 
to  the  assignee,  and  such  purchase-money  has  beetn  actually  dis- 
tributed  by  paying  dividends,  in  this  case  208.  in  the  pound,  to 
the  bankrupt's  creditors,  we  think  relief  could  only  be  given  upon 
the  usual  equitable  terms  on  which  redress  in  similar  cases  is 
afforded  by  the  Court  of  Chancery.  If  such  a  sale  is  set  aside  in 
either  forum  at  the  instance  of  assignees  proceeding,  as  they  must 
necessarily  do,  for  the  interest  only  of  the  creditors  who  have 
received  those  dividends,  or  of  the  bankrupt  in  respect  of  a  surplus 
which  (if  it  exists)  arises  through  the  payment  of  his  debts  by 
those  dividends,  they  are,  in  our  judgment,  as  much  bound  as  any 
other  plaintiffs  in  any  other  forum  to  repay  the  whole  purchase- 
money  bond  fide  and  actually  paid,  and  also,  unless  there  is  a  waiver 
of  accounts  on  both  sides,  to  repay  it  with  interest,  the  purchasers 
accounting  for  any  profits  which  they  may  have  received. 

It  remains  to  dispose  of  the  Chancery  suit  instituted  by  Mr, 
Maule  against  the  assignees,  in  which  he  claims  to  be  treated,  not 
as  a  purchaser,  but  as  a  mortgagee  entitled  to  foreclosure  or  redemp- 
tion. We  think  that,  whether  he  could  or  could  not  maintain  his 
title  as  purchaser  against  the  equity  alleged  by  the  assignees,  it 
was  certainly  impossible  for  him  to  maintain  that  suit.  If  his  title 
was  voidable,  it  was  so,  not  at  his  own  option,  but  at  the  option  of 
the  assignees  in  bankruptcy ;  and  the  terms  on  which,  if  at  all, 
relief  ought  to  be  given  to  those  assignees,  were  proper  to  be  decided 
by  the  Court  which  might  give  that  reliefl  This  bill,  therefore, 
must  be  dismissed  with  costs,  but  Mr.  Ma/uile  must  receive  the 
costs  of  the  proceedings  in  Bankruptcy  so  far  as  they  have  been 
occasioned  or  augmented  by  the  attempt  to  set  aside  the  agreement 

T2  1 


li.0. 
1873 


Inrt 

Motion. 

Mauub 

V. 

Davb». 


CHANCEBI  APPEALS.  [L. 

of  the  15th  of  April,  1869,  for  fraud,  and  the  costs  payable  by  hi 
vill  be  set  off  (gainst  those  which  he  Is  to  receive ;  as  to  the  rest 
the  costs  of  the  proceedings  in  Bankruptcy,  we  think  they  onght 
be  reserred  until  the  resolt  of  the  inqniiy  which  we  direct  is  knoii 
and  be  disposed  of  on  further  consideration  after  that  inquiry. 

Solicitors :  Messrs.  Liaklater,  Saahwoad  <£  Co. ;  Messrs.  R 
&E.  Chester;  Mr.  J.  R.  Chidley. 


CITY  OP  LONDON  BREWEBY  COMPANY  «.  TBNNAK 

[1871    L.    145.J 

Mandatcry  InjurKtion — Damaga— Light  and  Air—Euk  a*  to  Forty-fin 
Degrtn. 

It  is  not  to  be  lud  down  aa  a  genent  nila  thai',  where  a  bnildiog  iljd 
ously  affectiog  ancient  lights  haa  been  completed  before  the  bill  ii  filed,  i 
Court  is  nnabla  to  give  domageB  udIcbs  the  injurjr  is  such  as  would  jiuliFj 
msDdatoi;  iDJanction. 

J>ureU  T,  Pritdvu-d  (1)  explained. 

Per  the  Lord  Ckancdior : — The  fact  that  the  height  of  a  building  ak 
an  ancient  Ught  is  not  greater  than  its  distance  is  not  concluiiTe  eridei 
that  the  light  is  not  injuriously  affected,  bat  iaprim&faeit  evidence  of  tin 
being  no  sacb  interfereooe  with  the  light  as  the  Court  will  leatraiD,  a 
Tequirea  to  be  rebutted  by  special  evidettoa  of  injury. 

ObeervntioDS  as  to  CTidence  relating  to  obstruction  of  air  as  well 
light. 

IhIS  was  an  appeal  by  the  Plaintiffs  from  a  decree  of  Vie 
Chancellor  Wicktta  dismisaiDg  their  bill  with  costs. 

The  Flaintiffd  were  the  owners  of  a  public-house  called  the  0 
8uxm,  in  Svjan  Lane,  Vpper  Thtunes  Btreri,  in  the  city  of  LoitAo 
abutting  west  on  Smm  Lane,  south  on  a  space  called  Old  Stn 
Wharf,  and  east  on  a  passage  leading  out  of  Old  Swan  What 
The  Defendants  were  owners  of  premises  bounded  by  the  westei 
side  of  Swan  Lane  and  Old  Swan  Wharf,  and  extending  co 
siderably  further  south  than  Old  Swan  Wharf,  the  eastern  boui 
dary  of  these  premises  being  a  nearly  straight  line  ranningdirevtl 
south.  The  toutherly  part  of  the  Defendants'  property  consisU 
(I)  Law  Bop.  1  Oh.  24*.' 
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in  part  of  an  open  passage  running  westwardly,  and  in  part  of  a       L.  0. 
low  warehouse  lying  in  a  south-westerly  direction  from  the  southern 
front  of  the  Old  Swan  Jnn.    In  1871  the  Defendants  pulled  down 


the  warehouse,  and  commenced  building  on  the  site,  and  over  the     ^raiDoir 
above-mentioned  passage,  a  block  of  buildings  about  fifty  feet  high.  BmwnT  Co. 
On  the  9th  of  October,  1871,  the  Plaintiffs  gave  the  Defendants    Tbtvamt. 
notice  that  they  claimed  free  access  of  air  and  light  to  the  windows 
on  the  southern  and  western  sides  of  the  inn,  and  required  the 
Defendants  to  desist  from  building  to  such  a  height  as  to  interfere 
with  them,  and  that  in  default  of  their  compliance  with  this  notice 
an  injunction  would  be  applied  for.    The  Defendants'  solicitors 
sent  a  reply  that  they  would  accept  service ;  and  on  the  12th  of 
October,  1871,  the  bill  was  filed,  praying  for  an  injunction  to  re- 
strain the  Defendants  from  erecting  or  completing,  or  allowing  to 
remain  on  their  land,  any  building  interfering  with  the  access  of 
light  to  the  Plaintiffs'  ancient  windows,  and,  in  the  alternative,  for 
damages. 

At  this  time  the  building  was  in  part  about  thirty-seven  feet 
high,  and  in  other  part  forty-eight  feet  high.  An  application  for 
an  injunction  was  made  to  yice-Chancellor  Wiekeni  on  the  17th 
of  October,  and  ultimately,  after  abortive  negotiations  as  to  a 
reference  by  consent  to  assess  damages,  the  motion  was  ordered  to 
stand  over  to  the  hearing.  The  Question  ultimately  turned  solely 
on  the  obstruction  of  light  coming  to  ancient  windows  on  the 
southern  side.  On  the  16th  of  July,  1873,  the  cause  was  heard 
on  motion  for  decree  before  Vice-Chancellor  WichenSf  who  dis- 
missed the  bill  with  costs,  being  of  opinion  that  no  injury  to  the 
Plaintiffs  was  proved.    The  Plaintiffs  appealed. 

Mr.  Oreene,  Q.C.,  and  Mr.  C.  Walker,  for  the  Appellants,  re- 
ferred to  Totes  V.  JaeJc  (1),  Staight  v.  Burn  (2),  and  Eeaih  v. 
BueknaU  (3). 

Mr.  Diehinson,  Q.O.,  and  Mr.  W.  Pearson^  for  the  Defendants : — 

The  only  right  the  Plaintiffs  could  have  when  they  filed  their 
bill  was  a  right  to  a  mandatory  injunction.    They  have  shewn  no 

(1)  Liiw  Bep.  1  Ch.  295.  (2)  Law  Bep.  5  Ch.  168, 

(3)  Law  Rep,  8  Eq.  1, 
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case  for  that,  and  tliey  therefore  cannot  have  damages :  Ditwfl  t 
Prachard(l). 
[The  IjOED  Chakcelloe  referred  to  Holmes  y.  JJ^ion  (2).] 


IT  Co.      Cl)  La*  K^  1  Ch,  244. 

ucT,        (2)        HoLKM  o.  Uptok. 

The  iQbBUDoe  of  the  bill  filed  on  the 
23rd  or  Uaicfa,  1837,  was  as  fbllowi : 
It  stated  an  Act  of  4  Will.  4  coiieU- 
tnting  trnstees  of  the  Wazley,  Armky, 
and  Bramlty  diBtrict  of  road,  in  the 
countj  of  York,  and  emponerlng  them 
to  make  oerlaiu  roada  with  all  archee, 
cnlverts,  drains,  &c.,  reqnisite  for  the 
acoommodation  of  the  ownen  of  the 
adjcnning  lands,  and  to  take  tbr  that 
purpcM  anf  landa  mentioned  In  the 
book  of  leference  therein  mentioned, 
npon  making  compensation  to  the 
owners.  By  this  Act  it  was  proTided 
that  if  in  making  the  roads  anj  em- 
bankment should  be  made  in  the  lands 
of  'Inn  Holmes,  it  should  not  be  more 
than  thirteen  feet  high,  and  that  the 
trniteei  should  make  oonvenient  com- 
niunioations  rotobs  it,  and  Uiat  no  de- 
viation shonld  be  made  in  the  lands  of 
Ann  So!Tne$  mora  to  the  north  than 
the  line  drawn  in  the  rrwp  therein 
mentioned,  withont  her  consent  in 
writing,  .That  at  a  meeting  of  the 
trustees,  the  Defendants,  the  UpUmt, 
were  appointed  clerks  to  the  trustees, 
and  a  committee  waa  formed  for  making 
a  branch  road  authorized  bj  the  Act. 
That  the  line  of  this  road  was  slaked 
out  in  conformity  with  the  line  on  the 
parliamentary  plan.  That  on  the  1st  of 
November,  1834,  a  notice  to  treat  for 
the  land  required  for  this  purpose  was 
given  to  the  solicitor  of  Ann  Holmes, 
who  accepted  service,  subject  to  a  speci- 
fication of  the  works  to  be  done  being 
furnished.  That  no  proper  apeoiGcaUon 
was  furnished,  and  after  some  fruitless 
n^otiations,  the  trustees  in  January, 
163S,  made  a  final  offer  of  £149  for 


purchase-money,  and  £100  Tot  dsmag 
by  severance  and  otherwise.  Tbi 
this  oSer  was  declined,  and  therenpo 
a  jury  was  Hummoned  to  ascertain  tb 
compensation.  That  on  the  13th  i 
February,  1835,  the  jury  assessed  ih 
compensatioa  at  £329,  which  was  if tei 
wards  paid.  That  the  land  bo  piud  k 
was  the  laud  staked  out  for  the  braic 
road,  and  no  part  of  it  lay  north  of  ll 
parliamentary  line.  That  the  nap: 
trotes  of  the  borough  of  Leali,  at 
special  sessions  on  the  3Dth  of  Augu» 
1836,  and  agun  on  the  12th  of  Septen 
ber,  1836,  refnsed  to  certify  that  tl 
road  waa  (»mpletely  opened  and  fit  t 
public  use.  That  in  October,  183 
Ann  Bolntei  died,  having  devised  h 
estate  to  the  Plaintiff.  That  in  pu 
Buance  of  an  order  of  the  trustees  mn 
on  the  18th  of  November,  1836,  oi 
W.  SanUatlU  (the  contractor  emplcyi 
by  the  trustees)  proceeded  to  erect  fi' 
buttresses  upon  the  Plaintiff's  Un 
against  the  wall  confining  the  embanl 
ment  npon  which  the  road  was  ranii 
through  the  FUintiS'a  land,  and  tb 
each  of  the  botttesses  extended  mo 
than  five  yards  on  the  north  side  of  tl 
parliamentary  line.  That  the  Plainti 
as  soon  as  she  was  aware  of  the  intt 
tion  of  the  trustees  to  encroach  on  t'. 
north  of  the  line,  served  notices  i 
them  to  desist.  That,  notwithstandii 
the  notices,  the  work  went  on,  and  t 
Plaintiff  accordingly  commenced  : 
action  of  trespass  against  Hardens 
and  one  of  the  trtutees  who  had  * 
lively  interfered  in  directibg  tbe  t 
croachment.  That  on  the  2Bth 
Deeember,  1836,  tbe  trustees  offer 
£25  as  compensation,  which  was  i 
fused:  That  the  Defendants  in  i 
action  pleaded,  and  paid  £25  intoConi 
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It  is  not  sufficient  for  the  Plaintiffs  to  shew  that  some  light  has 
been  obstructed :  thej  must  shew  that  the  house  is  made  sub- 
stantially less  fit  for  occupation:  Back  v.  Staeey  (1);  Kdk  t. 


L.a 

and  L.  JJ. 
1878 


after  wldch  tbey  went  od  and  completed 
the  five  bnttresses,  and  threatened  and 
intended  to  erect  a  sixth  also  on  the 
north  side  of  the  parliamentary  line. 
That  the   Plainti£^  otx   the   13th  of 
Febraaiy,  1837,  aerred  the  trustees 
with  a  notice,  desiring  them  to  remoYe 
the  encroachments  within  twelve  days, 
and  informing  them  that  if  they  did 
not,  actions  would  from  time  to  time 
he  brought  against  them  for  continuing 
the  encroachment.    The  bill  went  on 
to  allege  that  the  buttresses  were  made 
necessary  solely  by  the  faulty  constmc- 
tion  of  the  wall     The  bill  further  al- 
leged that  in  constructing  the  road  over 
the  FlaintifTs  land  no  sufficient  culverts 
or  drains  had  been  made  so  as  to  allow 
the  water  on  the  PlaintifiTs  land  to 
flow  in  its  accustomed  courses,  and  that 
such  water,  being  interrupted  in  its 
courses  by  the  embankment^was  thrown 
back  and  made  to  flow  over  the  Plain- 
tiff's land,  and  that  the  road  had  been 
BO  constructed  as  to  throw  the  water 
and  sand  which  was  washed  from  the 
surface  of  the  rood  and  embankment 
upon  the  PlaintifTs  land,  whereas  they 
were  required  by  the  Act  to  make  all 
culverts^  ditches,  and  drains  neoesuuy 
for  the  Plaintiflf*8  convenience.     The 
bill  referred  to  an  Act  under  which  the 
trustees  might  be  sued  in  the  names  of 
thdr  derks,  and  it  prayed  an  injunc- 
tion  to   restrain   the   trustees   from 
eacroaching  upon  the  Plaintiff's  land 
to  the  north  of  the  road  by  making  or 
hnilding  any  further  buttresses  or  other 
works  thereupon,  or    in    any  other 
manner,  and  that  they  might  be  in 
like  manner  injoined  from  continuing 
the  encroachment  already  madcon  the 
land,  an4  that  they  might,  if  neces> 


sary,  be  compelled  by  the  decree  of  the 
Court  to  remove  the  works  already 
erected  by  them  in  violation  of  the 
Act,  and  to  withdraw  from  the  Plain- 
tiff's land,  after  rdnstaUng  the  same 
in  its  former  plight  and  condition; 
and  that  they  might  be  restrained  by 
the  like  injunction  from  continuing  the 
road  in  such  a  state  and  condition  as 
to  cause  the  surface  water  therefrom 
to  flow  upon  or  over  the  Plaintiff's 
lands,  or  to  cause  the  water  upon  the 
Plaintiff's  lands  to  be  interrupted  in  its 
accustomed  courses,  and  to  be  thrown 
back  upon  the  Plaintiff's  lands;  and 
for  further  relief. 

The  Defendants,  by  their  answer, 
insisted  on  the  right  of  the  trustees  to 
erect  tbe  buttresses,  and  asserted  that 
they  had  made  sufficient  drains  and 
culverts  for  allowing  the  water  on  the 
Plaintiff's  land  to  flow  in  its  accus- 
tomed courses,  and  for  carrying  off  the 
Surface  water  from  the  road  and  em- 
bankment. 

I9ov.  19,  1840.  Lord  Cotimham 
made  a  decree  granting  a  perpetual  in- 
junction to  restrain  the  trustees  of  the 
road,  their  workmen,  &c, "  from  en- 
croaching upon  the  lands  of  the  Plamtiff 
to  the  north  of  the  road  so  constructed 
as  in  the  bill  mentioned,  by  making  or 
building  any  bnttresses  or  other  works 
thereon,  or  in  any  other  manner,  and 
from  continuing  the  said  road  in  such 
a  state  and  condition  so  as  to  cause  the 
surface  water  therefrom  to  flow  upon 
or  over  the  Plaintiff's  lands,  or  to  cause 
the  water  upon  the  Plaintiff's  lands  to 
be  thrown  back  upon  the  Plaintiff's  said 
lands."    Reg.  Lib.  A.  1840,  f.  169. 

(1)  2  Car.  &  P.  465. 


GmroF 

LOVDOV 

BbxwbbtCo. 

TlHirAKT. 


CSANCEBT  APPEALS.  [L 

I,  PeantM  (1).  Thu  they  &il  to  do.  Where  the  angular  height 
the  erectiou  is  not  more  than  forty-five  degrees,  the  Coart  will  i 
^  interfere:  Beadel  y.  Perry  (2).  The  obstraction  here  is  Utei 
^  which  is  less  important  than  an  obstruction  in  froDt :  Clarki 
IT  Oa  Clark  (3).  The  FlaintifGi'  evidence,  which  only  says  there  i 
jn.  "  material  dimination  of  Jighti"  is  too  vagne :  Bobmm  t.  WhUU 
ham  (4). 

Mr.  Walker,  in  reply,  referred  to  Dent  v.  AwHon  Mari  C< 
pony  (5). 

SiE  W.  M.  Jambs,  L.J.  :— 

This  appeal  from  the  Vice-Chancellor  is  an  appeal  upon  a  m 
question  of  fact,  in  which  the  burthen  of  proof  lies  upon 
PlaintiSk  In  all  these  cases  tSb  to  light  and  air  the  Coart  of  Kqi 
is  not  admiuistering  any  equitable  relief  strictly  so  called,  bu 
giving  an  equitable  remedy  for  the  violation  of  a  legal  right,  i 
the  qaeetion  before  a  Court  of  Equity  in  all  these  cases  is  enbst 
tially  the  same  question  as  that  which  would  have  to  be  del 
mined  by  a  jury  nnder  proper  directions  by  a  Judge  as  to 
principles  of  law  applicable  to  tho  case.  Here  we  have  to  cha 
ourselves,  performing  the  functions  of  both  Judge  and  jury,  in 
same  manner  as  if  we  were  charging  a  special  jary.  In  the  cas 
Kelk  V.  Pearton  the  Lord  Justice  and  myself  endeavoured  to 
press  what  we  thought  to  be  the  rale  applicable  to  these  cases,  i 
I  believe  the  Lord  Chancellor  entirely  agrees  with  the  mode 
which  it  is  there  expressed.  We  only  repeated  in  diBerent  wo 
what  is  to  be  found  in  many  previous  cases,  that  the  extent 
the  right  of  an  owner  of  ancient  lights  is  to  prevent  his  neighb 
from  building  so  as  to  obstruct  the  access  of  sufGcient  light  f 
air  to  such  an  extent  as  to  render  the  house  substantially! 
comfortable  and  enj<^able — that  is  to  say,  that  be  is  "  entitled 
sufficient  light,  according  to  the  ordinary  notions  of  mankind, 
the  comfortable  use  and  enjoyment  of  that  boose  as  a  dwellii 
house,  if  it  vrere  a  dwelling-hoase,  or  for  the  beneficial  use  e 

(1)  Law  Bap.  6  Cb.  809.  (3)  Uw  B«p.  1  Ch.  16. 

(2)  Ibid.  3  Eq.  466.  (4)  Ibid.  442. 

(5)  Uw  Bep.  2  Eq,  238,  354, 
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ipation  of  the  bouee,  if  it  were  &  warehouse,  a  shop,  or  other       L.  c. 

.  ,      ■         '•  '  r  audi*  JJ 

e  of  boBinesB. 

ow  in  this  case  there  is  no  pretence  for  SAying  that  there  has        —^ 

I  any  interference  with   the   comfortable  enjoyment  of  the      l^dor 

16  as  a  dwelling-hoase.     The  qnestion  is  confined  entirely  to  Bbiwut  C 

diminntion  of  light  in  one  room,  which  room  has  for  many    Tshhamt. 

s  been  osed  as  a  bar  to  a  public-house,  and  will  in  all  proba- 

Y,  so  long  as  the  law  as  to  public-houses  remains  mialtered, 

inue  to  be  nsed  in  that  way. 

!i8  question  then  is.  Has  there  been  any  snbstantial  diminution 

le  light  so  as  to  cause  inconvenience  in  the  use  of  the  room  as 

J  to  the  public-boose  ?    The  Vice-Chancellor  was  of  opinion 

the  Flaintifls,  upon  .whom  the  burthen  was  cast  of  making  the 

out,  bad  utterly  failed  to  dischatge  themselves  of  that  burthen, 

dismissed  the  bill  with  costs.    Upoa  a  matter  of  evidence  I 

Id  be  slow  to  differ  from  a  conclusion  arrived  at  by  a  Yice- 

icellor  unless  I  was  satisfied  that  he  had  gone  wrong  with 

rd  to  the  weight  of  the  evidence,  or  the  burthen  of  proof, 

&d  otherwise  proceeded  on  a  wrong  principle.    But  here  I 

qnite  satiafied  that  if  I  had  heard  the  case  in  the  first 

nee,  I  should  have  arrived  at  the  same  conclusion.    The 

!nce  on  the  part  of  the  Plaintifis  is  simply  scientific  evidence, 

h  is  rebutted  by  scientific  evidence  entitled  to  at  least  as  much 

ht,  and  when  the  scientific  evidence  of  the  Flaintifls'  witnesses 

lallenged  by  the  scientifio  evidence  on  the  part  of  the  Defen- 

I,  the  Plaintiffs'  witnesses  in  reply  fail  to  repeat  or  reassert 

first  statements  in  opposition  to  the  evidence  given  against 

.     Therefore  the  balance  of  the  scientific  evidence,  in  my 

on,  is  entirely  in  favonr  of  the  Defendants,     We  are  then 

1  to  put  ourselves  in  the  position  of  experts,  and  to  say  upon 

evidence  of  models  and  the  plans  that  there  most  be  that 

Qution  of  light  which  is  sufBcient  to  create  a  nuisance.    I  am 

lie  to  arrive  at  any  such  conclusion.    If  I  were  to  judge  by 

models  and  plans,  I  should  be  veiy  loth  to  come  to  the  con- 

OQ  that  there  was  any  such  diminntion  of  light,  and  certainly 

>ald  not  think  of  patting  my  conclusion  against  the  positive 

ince  of  tiie  scientific  witnesses  who  have  given  evidence  for 

Defendants.     It  is  not  unworthy  of  observation,  also,  that 

f  one  of  the  scientific  witnesses  who  is  called  upon  to  give 
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r..C.       evidence  in  £aTonr  of  the  Plaintiff  has  positively  stated  t 

which,  to  my  mind,  is  utterly  without  foundatioD,  namely,  t 

' — '       there  has  been  not  only  a  diminution  of  light,  but  a  diminnl 

DimDii     ^^  ^^°  access  of  air.    I  regret  that  the  wttneesea  should  h 

wruT  Co.  gvrom  in  that  way ;  and  it  has  left  an  impression  on  my  m 

XMAXT,    that  they  hare  been  swearing  according  to  the  language  of 

cisions,  "  diminution  of  light  and  air  "  being  the  language  nsed 

bills  and  cases.    They  have  put ,  those  words  into  their  affida^ 

without  ever  stopping  to  consider  acanrately  what  it  was  tl 

were  saying. 

Then  that  being  the  state  of  the  evidence  from  the  scieni 
witnesses  on  both  sides,  what  is  the  other  evidence  ?  [His  Lordc 
here  reviewed  the  other  evidence.]  Upon  this  evidence  it  sei 
to  me  to  have  been  utterly  impossible  for  the  Vice-Ohiuicelloi 
come  to  any  other  conclusion  than  that  to  which  he  did  come,  i 
the  Plaintiffs  bad  entirely  foiled  to  make  out  any  substac 
damage  whatever  to  themselves  in  their  character  of  owner 
the  property,  and  that  their  bill  ought  to  be  dismissed  with  co: 
With  regard  to  one  point  which  was  raised  by  Mr.  P«ar$o 
his  very  able  argument,  based  upon  Dunil  v.  JPritdMrd  (1), 
upon  which  the  Yice-Ghancellor  does  not  appear  to  have  procee 
that  unless  there  was  a  clear  case  for  a  mandatory  injunction  i 
the  whole  of  the  building,  there  was  no  case  for  the  Court's  ii 
ference,  I  think  it  is  not  safe  to  rely  upon  DvreU  v.  Priichar 
establishing  any  such  doctrine.  I  think  this  Court  would  no 
slow  to  give  relief  in  damages  where,  although  no  su£5cient 
for  a  mandatory  injunction  was  made,  it  found  that  a  case  for 
stantiol  damages  might  be  laid  before  a  jury ;  and  so  the  C 
might,  by  interfering  under  the  powers  of  Lord  Oaim» 
prevent  multiplicity  of  actions. 

LoBD  Selborne,  L.C. : — 

I  entirely  agree  with  the  judgment  which  the  Lord  Ju 
Jamea  has  delivered,  and  I  do  not  propose  to  add  anything  to  i 
he  has  said  as  to  this  particular  case ;  but  it  may  be  right  th 
should  refer  to  (me  or  two  points  raised  in  the  argoment  w 
touch  upon  principle.  First  of  all,  I  wish  to  express  my  com] 
adherence  to  the  view  of  the  law  taken  in  the  case  of  £m 
(1)  Uw  llep.  1  Ch.  2«. 
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son  (1),  correcting  Botue  impre8sioD8  which  might  hare  arisen       L.  0. 

the  laDgti^;e  used  in  former  cases  by  some  learned  Jadgee.         ^ 
lat  case  it  was  laid  down  that  the  Act 'of  Farliament,  under        "-v 
h  twenty  years*  enjoyment  gives  a  title  to  ]ight,  has  not  altered      lo^doh 
tatnre  of  the  right,  or  the  principle  on  which  it  is  to  be  deter-  Bsiwrar  C 
d  whether  the  right  has  been  infringed,  but  that  it  baa  merely    Trair^irr. 
itnted  a  statatory  title  for  the  fiction  of  a  presnmed  grant. 
I  that  doctrine  I  entirely  agree, 

regard  to  Durrf?  t.  Pritchard  (2),  it  is  to  be  observed  that  the 
lage  of  Judges  sbcald  always  be  construed  with  reference  to 
ircamstsnces  of  the  cases  before  them,  and  the  duty  they  have 
jcbarge  in  those  cases ;  and  I  am  not  prepared  to  assent  to  the 
on,  if  such  an  opinion  exists,  that  in  every  ease  in  which  a 
ling  has  been  completed,  even  entirely  completed,  before  the 
;  of  a  bill,  this  Court  is  powerless.  The  Court  has  power,  if  it 
IB  fit,  to  grant  a  mandatory  injunction — that  is,  an  order  - 
ting  the  removal  of  the  building.  We  know,  of  course,  that 
I!ourt  is  not  in  the  habit  of  doing  so,  except  under  special 
mstances,  but  those' special  circumsttinces  may  exist;  and 
ver  sound  the  proposition  may  be  that  a  decree  for  damages 
be  made  only  where  the  power  of  granting  an  injunction 
9, 1  am  not  prepared  to  lay  it  down  as  a  general  proposition 

because  the  bnilding  complained  of  has  been  completed 
e  the  bill  has  been  filed,  damages  cannot  be  recovered.  It  is 
fest  that  a  decree  for  damages  would  prevent  multiplicity  of 
ns.  If  no  decree  could  be  made,  the  Plaintiff  would  be  left 
a  remedy  at  law ;  and  if  the  nuisance  were  not  abated,  he 
it  go  on  bringing  a  suceession  of  actions.  That  this  Court 
it  interfere,  after  such  a  succession  of  actions  had  been 
;ht,  and  then  grant  a  specific  remedy  by  way  of  injunc- 

was  decided  by  Lord  Cottenham,  in  a  case  which  I  well 
mber,  though  it  is  not  reported,  of  Holmet  t.  Upion.  The 
imstance,  therefore,  that  a  work,  which  is  a  continuing  tres- 

bas  been  completed,  cannot  of  itself  take  away  the  jurisdic- 
of  this  Court  to  interfere,  in  a  case  otherwise  proper,  even  by 
iction. 

le  only  other  points  that  I  think  it  worth  while  to  notice  are 
>.    They  no  doubt  relate  more  to  evidence  than  to  law,  but 
(1)  L*w  Bep.  6  Ch.  809;  (2)  I^w  Rep.  1  Ch.  244. 
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I  Btill  tliey  have  a  bearing  on  principle.     The  whule  nuisance 
gested  here  is  alleged  to  arise  from  the  lateral  and  oblique 

^       Btmction  caused  by  buildings  on  the  west,  it  being  admitted 
°^     the  light  from  the  south  and  east  is  not  interfered  with.    I  c 

II  Co.  agree  with  Lord  Cranworih,  in  the  case  of  Clarke  v.  Clark 
m.    that  a  greater  amount  of  evidence  is  needed  to  prove  a  mat< 

injury  to  light  by  lateral  or  oblique  obatniction  than  ia  necea 
in  a  case  of  direct  obstruction,  and  that  more  especially  when 
bnildings  to  the  side  are  not  erected  npon  what  was  previonsl; 
open  space,  but  apon  a  spaoe  already,  to  a  very  great  ex.i 
obstructed  by  bnildings — though  ^ese  buildings  were,  indee 
less  height  and  had  a  passage  through  part  of  them,  which  pasc 
however,  did  not  afford  light  directly  to  the  PlaintifiTs  wind 
Further,  with  regard  to  the  forty-five  degrees,  there  is  no  pos 
rule  of  law  upon  that  subject;  the  circumstance  that  forty 
degrees  are  left  unubstmcted  being  merely  an  element  in  the  c 
lion  of  tact,  whether  the  access  of  light  is  unduly  interfered  i 
but  undoubtedly  there  is  ground  for  saying  that  if  the  Legisla 
when  making  general  regulations  as  to  buildings,  considered 
when  new  buildings  are  erected  the  light  sufficient  for  the  i 
fbrtable  occupation  of  them  will,  as  a  general  rule,  be  obte 
if  the  buildings  to  be  erected  opposite  to  them  have  not  a  gn 
angular  elevation  than  forty-five  degrees,  the  lact  that  fortj 
degrees  of  sky  are  left  unobstructed  may,  under  ordinary  cin 
stances,  be  considered  prima  faeie  evidence  that  there  is 
likely  to  be  material  injury ;  and  of  course  that  evidence  ap 
more  strongly  where  only  a  lateral  light  is  partially  affected 
all  the  lights  are  not  obstructed.  I  make  that  obeervaticm 
imagining  that  either  at  law  or  in  this  Court  any  Judge  has 
meant  to  lay  down  as  a  general  proposition  that  there  can  I 
material  injury  to  light  if  forty-five  degrees  of  sky  are  left  o 
but  I  am  of  opinion  that  if  forty-five  degrees  are  left,  this  is  i 
prima  faeie  evidence  of  the  light  not  being  obotmcted  to 
an  extent  as  to  call  for  the  interference  of  the  Court — evid 
which  requires  to  be  rebutted  by  direct  evidence  of  injorj-, 
not  by  the  mere  exhibition  of  models. 

The  only  other  point  which  I  propose  to  notice  relates  b 
evidence  about  air.    I  observe  that  a  formula  has  crept  into 
0)  Law  Be^  1  Ch.  16. 
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lingH  in  cases  of  this  description,  and,  as  the  Lord  Justice  has       L,  o. 

has  passed  from  the  pleadings  into  the  evidence^  in  vhich  air 
upled  with  light.    Now,  the  nature  of  the  case  which  would        ^ 

to  be  made  for  an  injunction  hy  reason  of  the  obstraction  of     ?|]^!IL^ 
I  idio  ccelo  different  &om  the  case  which  has  to  be  made  for  an  Bu«ui  O.' 
iction  in  respect  of  light.    It  is  only  in  very  rare  and  special    Tbmhart. 
I,  involving  danger  to  health,  or  at  least  something  very  nearly  i 

caching  it,  that  the  Court  would  be  justified  in  interfering  on 
pxHind  of  diminution  of  air.  Therefore,  when  witnesses  aay 
there  is  a  material  diminution  of  light  and  air,  and  say  no 
t,  they  are  in  truth  reducing  the  value  of  their  evidence  as  to 
r  to  the  standard  which  must  be  applied  to  their  evidence  as 
r,  as  to  which  such  evidence  is  of  no  value  whatever. 

jr.  MeLLIBH,  L.  J. : — 

tm  entirely  of  the  same  opinion. 

iicitors :  Mr,  Mark  Shephard  ;  Messrs.  Weitern  t£  Sons. 


GOODSON  V.  RICHARDSON.  l.  y. 

uid  L.  J  J. 
[1873    G.    62.]  ,„^ 

junelion — Mandatory  Injanetion — Tntpau — Highway— Water-pifti—           jo,,  13^ 
Action  at  Law — Fa/iw—ifofivM.  

Wbere  wftter-pipei  had,  without  the  coiueiit  of  the  owner  of  the  Mil,  been 
mid  in  the  loil  of  4  highway,  an  injnnction  to  restrain  tho  ooDtinuooce  of  the 
pipn  WM  granted ;  the  owner  of  the  «oil  not  being  left  to  hi*  remedy  at  law, 
md  not  being  leq aired  to  ealablisb  hia  right  at  law. 

The  facte  that  the  eoil  noder  the  highway  waa  of  no  valne  to  the  owner, 
lad  that  bia  motive  for  applying  to  the  Cooct  wb>  not  connMted  with  the 
mjoyment  of  hi*  land,  were  held  not  to  be  Teawns  apinit  the  gnuting  of 
the  iDJn  notion. 

Decree  ofjestd,  M.R.  affinned. 

Lten  v.Quat  (1)- commented  on, 

QOODSON,  the  Plaintiff  in  this  case,  was  owner  in  fee  of  ao 
ivided  moiety  of  lands  in  the  Jile  of  Thanet,  abutting  upon  the 
(I)  1  My.  &  Cr.  516. 
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highway  ttom  BroadUairs  to  Banugaie,  and  as  aoch  was  owner  m 
of  an  undivided  moiety  of  the  adjoining  half  of  the  highway, 
was  also  Bhareholdei  ia  a  watoiworhs  company  at  Bam»gaie.  '. 
QoouBOM  Defeudant,  S.  Biehardaon,  owned  some  honaea  at  Ratiugate,  i 
.  being  dissatisfied  with  the  waterworks  company,  proceeded  to  ( 
struct  waterworks  for  the  supply  of  his  houses.  He  appliec 
the  Highway  Board  of  the  Isle  of  Thanet  for  permission  to 
down  pipes  along  the  highway,  which,  after  some  time  and 
cuHsion  and  opposition  from  the  waterworks  company,  was,  on 
8th  of  April,  1873,  giasted  to  him ;  the  clerk  to  the  board  at 
same  time  informing  him  that  the  board  could  only  gire  ] 
mission  sul^ect  to  the  rights  of  the  owners  of  the  lands.  ' 
Defendant  had  on  the  4th  of  April  begun  to  lay  the  pipes  al 
the  highway,  and  (apparently  in  the  course  of  the  day  of  the 
of  April)  he  laid  the  pipes  in  the  soil  of  the  side  of  the  i 
adjoining  the  land  of  which  the  Plaintiff  had  an  undivided  moii 
On  the  same  9th  of  April  the  FlaintiET  and  other  landowi 
served  the  Defendant  with  notice  not  to  lay  pipes  in  their  la 
and  that  they  intended  to  apply  for  an  injunction.  There  wi 
dispute  as  to  the  exact  times  when  the  pipes  were  laid,  and  w 
the  notice  was  received. 

On  the  2l8t  of  April  the  bill  in  this  suit  was  filed,  praying 
a  perpetual  injunction  to  restrain  the  Defendant  from  so  la] 
any  pipes  and  from  allowing  them  to  remain.  The  Master  of 
Eolla,  Sir  G.  Jesad,  made  a  decree  for  a  perpetnal  injunction, 
the  Defendant  appealed. 

Mr.  Jackaon,  Q.C.,  and  Mr.  J.  Beaumont,  for  the  Appellant  :• 
We  contend,  in  the  firat  place,  that  the  Plaintiff  is  too  late, 
the  next  place,  the  PkintiETB  remedy,  if  any,  is  at  law :  Deer 
Qite»i  (1).  No  doubt  the  land  is  legally  bis,  but  he  has  in  ree 
suffered  no'injury,and  the  Court  will  not  interfere,  or  at  all  ev* 
will  only  give  damages;  Bowes  v.  Lata  (2),  especially  where 
work  is  alt  done :  Hindhy  t.  Emerif  (3).  The  object  of  the  Flair 
is  not  to  protect  his  land,  but  to  prevent  the  Defendant  frommak 
waterworks  to  the  probable  injury  of  the  Plaintiff's  waterwoiks. 

(1)  1  My.  &  Cr.  516.  (2)  Law  Bep.  9  Eq.  636. 

(3)  Law  Bep.  1  Eq.  62. 
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Mr.  Soyithgattt  Q.C.,  and  Mr.  Davsu,  for  the  Plaintiff,  were  not       L.  c 

,    ,  AodL. 
led  upon. 

^  187 
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\. 
[q  thia  case  the  Master  of  the  Bolls  has  thought  it  right,  in  tlie  Biooabi 

trdse  of  that  discretion  which,  as  Mr.  SeaumoiU  very  properly 
1,  is  a  judicial  and  not  an  arbitrary  discretion,  to  grant  an  in- 
ction  restraining  the  continimnce  of  certata  water-pipes  wMch 
<  Defendant  has  placed  in  the  Plaintiff's  land, 
^ow,  it  is  undoubtedly  true  that  where  a  legal  remedy  exists, 
i  Court,  in  determining  whether  it  will  leave  the  parties  to  that 
al  remedy  or  will  interfere  by  way  of  injunction)  has  regard  to 
circaiQstances  of  each  particular  case,  and  amongst  those  cii- 
oatances  are,  no  donbt^  the  time  at  which  the  work  was  ezecated, 
[  also  what  will  be  the  resolt  to  the  parties  of  the  interference 
the  Court,  on  the  one  band,  or  of  leaving  them  to  their 
il  rights  and  liabilities,  on  the  other  hand.  But  I  apprebeud 
t  the  Court  has  nowhere  said  that  when  a  trespass  of  this  kind 
been  committed  under  ciroamstauces  at  all  similar  to  those  in 
present  case,  the  mere  fact  of  the  trespass  being  complete  at 
time  when  the  bill  was  filed  will  prevent  an  injunction  against 
amtinuanoe  of  the  trespass. 

'he  Plaintiff  is  the  owner  of  the  sdl  through  which  these  pipes 
e  been  laid,  and  no  one  has  a  right  to  take  that  soil  for  audi 
irpose,  except  under  contract  with  the  owner,,or  with  his  con- 
L  At  the  same  time  the  Plaintiff  has  not  the  right  of  an  un- 
ited owner  in  respect  of  that  soil,  because  the  upper  surface  is 
icated  to  the  public  fot  the  purpose  of  a  public  highway,  which 
nder  the  management  of  local  authorities ;  and  the  Plaintiff 
Qot  use  the  soil,  or  deal  with  it  by  breaking  it  open,  or  in  any 
3r  manner,  so  as  to  interfere  with  the  use  of  it  by  the  public  for 
purpose  of  a  highway. 

'hese  pipes,  therefore,  being  laid  below  the  surface,  the  Plain- 
might  not,  without  exposing  himself  to  difficulties  with  the 
)lio  authorities  who  are  the  guardians  of  the  highway,  be  able 
redress  the  injury  in  the  easy  and  simple  manner  which  be 
Id  if  the  same  thing  had  been  done  in  an  ordinary  field, 
t  is  aaid  that  the  objection  of  the  Plaintiff  to  the  laying  of 
le  pipes  in  hia  land  is  an  unneighbourly  thing,  and  that  his 
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right  is  one  of  little  or  no  valne,  and  o&e  vhich  Pftrliame 
if  it  were  to  deal  with  the  question,  might  poeaibly  diart^ 
What  Parliament  might  do,  if  it  were  to  deal  with  the  qi 
*"  tioD,  is,  I  apprebeod,  not  a  matter  for  our  cooBideration  n 
•OH-  as  Parliament  has  not  dealt  with  the  question.  Parliament  is, 
donbt,  at  liberty  to  take  a  higher  view  upon  a  balance  stn 
between  pmate  rights  and  public  interests  than  thia  Court  < 
take.  But  with  respect  to  the  suggested  absence  of  value  of 
land  in  its  present  situation,  it  is  enough  to  say  that  the  very  1 
that  no  interference  of  this  kind  can  lawfully  take  place  with 
his  consent,  and  without  a  bargain  with  him,  gives  his  interes 
this  land,  even  in  a  pecuniary  point  of  view,  precisely  the  vh 
which  that  power  of  veto  upon  its  use  creates,  when  such  n» 
to  any  other  person  desirable  and  an  object  sought  to  be  obtaii 
Besides  which,  I  am  not  prepared  to  accede  to  the  pn^x>sil 
that  it  is  an  unneighbourly  proceeding  in  a  man,  whose  mol 
for  desiring  to  prevent  a  particular  act  may  be  collateral  to 
interest  in  his  land — such,  for  instance,  as  his  being  a  proprii 
of  waterworks  which  may  be  injured  by  tlie  proposed  use  of  it 
*  to  say  to  hia  neighbour  who  wishes  to  compete  with  him  in  t 
business,  "  Tou  are  perfectly  at  liberty  to  enter  into  competit 
with  me  as  a  seller  of  water  to  the  public  of  Aamsjrab  in  anylai 
manner ;  but  you  are  not  at  liberty  to  take  my  land  without 
consent  for  the  purpose  of  competing  with  me,  and  I  shall  oh; 
to  your  doing  so."  In  that,  I  confess,  I  see  nothing  uuneighboi 
whatsoever. 

Then  what  are  the  actual  circumstances  of  this  case  7  1 
Plaintiff  has  certainly  been  guilty  of  neither  acquiescence 
delay.    [His  Lordship  then  stated  the  &cts  of  the  case.] 

In  that  state  of  things,  and  looking  to  the  nature  of  the  w( 
and  that  it  was  capable  of  being  so  quickly  done,  and  done  in  t 
manner,  I  have  no  hesitation  in  saying  that  I  think  thia  Conn 
bound  to  deal  with  the  case  exactly  as  it  would  have  done  if  t 
bill  had  been  filed,  not  as  it  was  &iew  days  afterwards,  but  on 
morning  of  the  day,  and  before  any  part  of  the  work  had  been  do 

I  cannot  look  upon  this  case  otherwise  than  as  a  deliberate  c 
unlawful  invasion  by  one  man  of  another  man's  land  for  thepnrpi 
of  a  continuing  trespass,  which  is  in  law  a  series  of  trespasses  fr 
time  to  time,  to  the  gain  and  profit  of  the  trespasser,  without  ■ 
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C.       sion  of  the  land  bad  been  originally  given  by  the  person  in  oo 

'    pation,  and  was  confinned  by  tiie  person  sabsequentty  in  ooenpati 

^       bat  that  he  had  no  right  to  confirm  it    It  also  appeared  that  1 

*""     owner  of  the  eqnity  of  redemption  had  sold  to  the  Defendant  1 

nuoK.  right  to  have  the  tramroad,  also  tiiat  the  Raintiff  had  not  ei 

the  legal  title  of  mortgagee,  for  he  was  only  the  hoBhand  of  < 

administratrix  of  the  mortgagee,  and  interested  in  the  money  on 

though  no  donbt  he  was  entitled  to  call  on  the  persons  who  ) 

the  legal  estate  to  defend  his  rights.    He  had  brought  an  act 

of  trespass  against  the  Defendant  on  account  of  this  tramroad. 

point  of  law  the  Defendants,  having  lawfully  got  poesesaion  th 

years  before,  were  continaing  in  posseadon,  and  the  Haintifl's  ti 

or  rather  that  of  the  trustee  for  him  as  mortgagee,  was  a  pnr 

legal  title  on  the  shewing  of  the  bill,  and  there  was  no  impedim 

to  an  acticm  of  ejectment  or  an  action  of  trespass.  In  that  ststi 

oiromnstances,  X/>rd  Coitenham  thought — and,  in  my  judgmf 

was  quite  right  in  thinking — that  there  was  no  eqnity  whatevei 

interfere,  and  that  the  case  was  a  simple  attempt  to  transfer 

jurisdiction  in  ejectment  from  law  to  equity. 

Had  the  oircumstances  of  this  oase  been  similar,  and  had  tb 
pipes  been  laid  with  the  consent  of  the  tenant  three  years  befi 
and  used  as  part  of  the  system  of  waterworks  dnring  the  whole 
that  interval,  and  had  it  been  a  case  of  possession,  originally  le 
but  now  liable  to  be  displaced  by  ejectment,  I  have  little  do 
that  I  shonld  have  come  to  a  similar  conclusion.  But  all  the  < 
mtmstancea  of  the  case  are  entirely  different,  and  the  princi 
upon  which  this  case  onght  to  be  dealt  with  is,  in  my  opinion,  t1 
npon  which  the  Master  of  the  Bolls  has  dealt  with  it  Theref 
I,  for  my  part,  cannot  give  a  voice  for  disturbing  the  Jadgmeol 
the  Master  of  the  Bolls. 

Sib  W.  M.  JAHze,  L  J.  :— 

I  am  of  the  same  opinion.  The  Defendant  in  this  case  is  i 
mittedly  a  trespasser.  He  has  committed  a  trespass  upon  I 
FlaintifiTH  land  without  any  legal  justification  or  any  legal  exci 
whatever ;  and  he  pn^wses  to  continue  that  trespass  from  day 
day,  keeping  ihe  pipes  and  allowing  the  water  to  go  thioagh  th< 
for  the  purpose  of  making  a  profit  of  a  trade  which  he  proposes 
et  up  in  rivalry  to  a  trade  which  the  owner  of  the  land  xq. 
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lich  he  IB  BO  committing  the  tiespaaB  is  intereeted  in.  It  is  said 
it  we  oQght  to  allow  this  to  be  dooe,  that  we  ought,  in  fact,  to 
miBB  the  Flaintiff  from  this  Court,  and  tell  him  to  find  his  nay 
another  Court,  in  which  he  is  to  bring  an  action  for  the  wrong     ^ 

which  there  is  no  defence  whatever.     He  is  to  bring  that  Hioi 
Jon  at  his  own  cost,  and  having  sncceeded  in  one  action,  ho  is 
bring  a  second-^I  do  not  know  whether  more  than  one  will 

required — and  then,  having  succeeded  in  one  action,  or  two 
ions,  or  perhaps  three  actions,  all  of  which,  on  the  &ct8  proved 
this  case,  would  necessarily  result  in  verdicts  for  him,  he  is  to 
ae  back  to  this  Court  and  obtain  a  perpetual  injonction  on  the 
und  of  repeated  vexation  and  repeated  actions. 
'.  do  not  think  that  there  is  any  principle  in  this  Court  which 
1  compel  ns  to  drive  the  Plaintiff  to  go  through  all  that  litiga- 
i  before  ho  is  entitled  to  that  relief  which  he  would  ultimately 

when  he  had  gone  through  it. 

t  ia  said  that  something  of  the  kind  was  done  in  Seers  v.  Ouetl. 
that  case,  beyond  all  question,  the  ratio  detidendi  (and  that  is 
ays  to  be  looked  at  when  yon  are  referring  to  an  authority  or 
ision)  of  Lord  CoUetiAam  (who  affirmed  the  decision  of  the 
e-Chancellor)  was  that  the  Defendant  was  a  person  in  possea- 
1,  and  that  the  bill  was  a  bill  in  substance  brought  to  turn 
L  ont  of  posBOBsioD,  and  to  give  the  poBBession  to  the  Haintiff, 
ch  would  be  strictly  and  simply  an  ejectment  bill,  and  such  a 

ia  not  according  to  the  practice  of  this  Court.  Here  there  is 
ling  like  a  poBsession  by  the  Defendant.  The  Plaintiff  has  been 
xesession,  and  is  iu  possession,  and  the  Defendant  has  been  a 
Dg-doer,  and  a  mere  trespasser,  who  proposes  to  continue  so. 
'he  question  is  whether,  under  those  circumstences,  the  Plain- 
has  not  a  right  to  come  here,  and  so  to  pat  an  end  to  that  con- 
ions  trespass  which  the  Defendant  has  begun  and  intends  to 
tinne,  there  being  no  wrong  whatever  that  can  be  suggested  to 

Defendant.  What  is  alleged  on  his  behalf  here  is,  that  if  we 
it  the  injunction  we  shall  deprive  him  of  a  very  valuable  pro- 
i;y,  becauBe  it  is  essential  to  the  value  of  his  property  that  he 
[lid  keep  the  Plaintiff's  property,  which  has  been  taken  againat 
consent.  Even  if  the  Defendant  did  originally  imconsciously 
i  that  which  was  not  his,  yet  he  very  soon,  became  conscious 
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li.  c       that  it  was  not  his,  and  tliat  he  was  takmg  that  which  was  not 

*  '    his  for  the  purpose  of  a  profit  to  himself,  against  the  will  of  the 

'Hi       real  owner.    That  is  taking  another  maa's  property  impioperlj, 

GoQDKni     both  morally  as  weU  as  legally.    I  am  of  opinion  that  the  decision 

BscBAKMQv.  of  tho  Master  of  the  Bolls  is  quite  right,  and  that  the  injunction 

ought  to  be  sustained. 

SiB  G.  Hellibh,  L.  J. : — 

I  am  of  the  same  opinion.  I  think  it  is  quite  dear  that  the 
Defendant  has  not  got  into  possession  of  any  portion  of  real 
property  of  the  Plaintiff  so  as  to  make  it  necessary  for  the  Plain- 
tiff to  bring  an  action  of  ejectment 

It  is  perfectly  true  that  when  a  system  of  waterworks  has  been 
legally  established,  and  the  owners  have  made  their  reservoir,  and 
have  legally  laid  their  pipes  all  along  the  streets  through  which 
they  are  supplying  the  water,  then  the  law  considers  the  pipes  so 
far  part  of  the  realty  that  the  owners  are  liable  to  be  rated  as  in 
possession  of  a  portion  of  the  realty,  and  it  may  be  that  an  eject- 
•  ment  might  be  brought  against  tbem.  But  in  this  case  the  water- 
works had  not,  at  the  time  this  bill  was  filed,  been  established  at 
all.  All  that  had  been  done  was  that  the  Defendant  had  entered 
upon  the  Plaintiff's  land,  had  dug  a  trench,  and  had  put  pipes  at 
the  bottom  of  that  trench.  I  doubt  extremely  whether  those 
pipes  had  become  part  of  the  realty  at  alL  If  they  had,  they 
would  have  become  the  Plaintiff's  property.  But  in  my  opinion 
thero  was  never  any  intention  to  annex  them  to  the  soil  so  as  to 
make  them  part  of  the  realty,  and  I  am  inclined  to  think  that 
they  remained  pure  chattels.  However  that  may  be,  it  is  not 
necessary  to  decide  the  question,  becausOi  in  fact,  the  Defendant 
has  committed  a  trespass.  If  that  had  been  the  only  thing  done, 
it  would  have  been  right  to  leave  the  Plaintiff  to  recover  damages 
by  an  action  at  law ;  but  the  Defendant  was  threatening  to  con- 
tinue the  trespass — threatening  to  complete  his  waterworks,  and 
use  as  his  own  that  which  was  really  part  of  the  Plaintiffs 
property,  and  to  make  a  profit  by  it.  Then  there  is  this  further 
reason  for  coming  to  this  Court,  namely,  that,  from  the  peculiar 
ciroumstances  of  the  surface  of  the  road  being  dedicated  as  a 
highway,  the  Plaintiff  has  not  the  ordinary  remedy  which  he 
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lid  have  Lad  if  the  Defendant  bad  dug  a  trench  and  hud 
es  acioeB  the  Plaintifl*B  field.     In  this  case  tiie  Plaintiff  would 
'e  had  great  difficolty  in  himaelf  removing  the  pipes.     Suppose 
t  a  similar  trespass  was  committed  cm  a  nan's  soil  while  he     ' 
lained  in  possession,  and  there  was  nothing  to  prevent  him  Bi 
^Dg  it  up  himself,  it  would  be  reasonable  enon^  to  leave  bim 
remove  what  bad  been  wrongly  put  in  the  soil,  and  then  to 
ig  an  aotioD  to  recover  damages.    But  in  the  present  case  it  is 
remelj  donbtfal  whether  he  could  remove  the  pipes  without 
dering  himself  subject  to  bemg  indicted  by  the  highway  board ; 
I  in  my  opinion  he  is  entitled  to  be  relieved  from  that  diffi- 
ty. 
rhe  appeal  must  be  dismissed  with  costs. 

Solicitors  for  the  Plaintiff :  Messrs.  Paierton,  Snow,  db  Burneij, 

mts  tat  Messrs.  M.  db  0.  Damd,  Batrnffoie. 

Solicitors  for  the  Defendant :  Messrs.  Wriffht  db  PiUm/. 


HAirrON  V.  HAYWOOD. 

[1878    H.    196.] 

igmeid  Creditor— Law  of  JudgmtnU  Amendment  Act  (27  A  28  Vict.  e.  11£), 
w.  1,  6— Equity  qf  Bedemplion — "  Ddivery  in  Eiceeution,' 

EqniUble  intemts  in  knd  are  withia  tha  lit  locUoa  of  the  27  &  28  Tict 
c.  112.  Tberefore,  if  a  judgment  creditor  wlio  hu  med  out  ta  elegit  is 
ontble  to  obtain  deliTst;  by  tbe  iheriff  of  hia  deblor'i  land*  hj  reaaon  of 
the  l^ftl  estate  being  ontatanding,  ha  mart  applj  to  the  Court  of  Chanooy 
to  remore  the  impediment,  and  the  order  of  the  Court  will  be  a  delivery  in 
execution  within  the  itatute. 

A  judgment  creditor  lued  out  an  elegit  agdnst  his  debtor,  who  had  no 
other  interest  in  land  than  an  equity  of  redemption,  and  the  aheriff  aeoord- 
ingly  returned  nil.  Boon  afterwards  the  debtor  became  bankrupt  The 
debtor  then  filed  a  bill  asking  for  a  declaration  that  he  had  a  charge  on  the 
debtor's  equity  of  redemption  at  the  time  of  the  bankruptcy  ^— 

ffdd,  on  demumr  (affirming  the  decision  of  Maline,  T.C.),  that  the 
creditor  had  no  charge  on  the  land. 

EIS  was  an  appeal  from  a  decision  of  Tice-ChanceQor  Jfo/tns, 
owing  a  demurrer  to  the  Plaintiffs  bilL 
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The  bill  stated  the  following  iaots : — 

Henry  De  Brvtio  Auttin  was  at  the  time  of  his  bankruptcy  t 
owner  of  certain  lands  and  hereditaments  in  MiddUtex,  sabject 
certain  mortgages  in  fee,  the  particulars  of  which  the  Plaintiff  w 
enable  to  discoTer. 

On  the  4th  of  Jannaiy,  1870,  the  Plaintiff  recovered  final  jnd 
ment  against  Avdin  in  an  action  of  debt  for  £800,  and  £3  H 
ooais,  which  judgment  was  registered  on  the  8th  of  Janoary,  18'i 
according  to  the  statute. 

On  the  8th  of  January,  1870,  the  Plaintiff  obtained  a  writ 
elegit  oat  of  the  Qaeen's  Bench,  apon  the  said  jodgment^  agaii 
the  goods,  chattels,  lands,  and  tenements  of  Awlin,  in  Mtddlm 
and  the  writ  was  dnly  registered  according  to  the  statnte. 

On  the  16th  of  January,  1872,  the  writ  of  elegit  was  deliven 
to  the  sheriff  of  Middlesex,  but  in  consequence  of  the  exist«Dce 
the  sud  mortgages  and  of  AutHn'a  estate  and  interest  being  pare 
equitable,  tiie  sheriff  made  a  return  of  "  nihil  "  to  the  said  writ 
elegit 

On  the  11th  of  March,  1872,  a  petition  for  adjudication  of  ban! 
niptcy  was  presented  against  Awiin,  under  which  he  was  declan 
a  bankrupt,  and  tlie  Defendant  was  dnly  appointed  trustee. 

The  bill  prayed  that  it  might  be  declared  that  the  said  jad 
ment  constituted  a  valid  charge  in  equity  upon  the  estate  ai 
interest  of  the  bankrupt  in  the  lands,  subject  to  the  prior  moi 
g^;e8,  or  on  the  surplus  proceeds  of  the  sale  thereof  and  that  tl 
Plaintiff's  claim  might  be  satisfied  out  of  the  same.  The  bill  al 
prayed  for  an  account  of  what  was  due  to  the  Plaintiff  for  princip 
interest,  and  costs,  and  that  the  Defendant  might  be  decreed 
pay  the  same,  or  in  default  be  foreclosed ;  and  also  for  a  receir 
of  the  rents  of  the  said  hereditaments. 

To  this  bill  the  Defendant  demurred  for  want  of  equity,  and  tl 
Vice-Chancellor  allowed  the  demurrer.  The  Plaintiff  appe&l< 
from  this  decision. 

Mr.  Qltute,  Q.G.,  and  Mr.  Toumgend,  for  the  Appellant : — 
The  statute  27  &  28  Vict,  c  112  (1)  only  appHes  to  such  pr 
(1)  The  sectiong  of  this  Act  princi'  "Sect.  1.  No  jndgment,  statute, 

ptJl;  commented  on  were  the  follow-      recogaiunoe  to  he  entered  up  diei  i. 

ing : —  paaung  of  this  Act  shall  affect  in;  Ui 


.  IX.]  CHANOEBT  APPEALS.;  2S 

7  as  is  capable  of  being  taken  by  the  Bheriff  in  execution.    It       u  C. 
Id  be  an  unreasonable  oonstniotion  of  the  lat  section  of  the  Act 
old  that  the  Legislature,  hafing  by  the  1  &  2  Vict  c.  1 10,  s.  13,       ^S!t 
a  jgdgments  a  charge  on  eqnities  of  redemption,  intended  by  a     ■^^"'x 
wind  to  repeal  that  enactment  by  directing  the  judgment    H&rwocm 
itor  to  do  what  is  impossiUe.     We  therefore  contend  that  the 
sdies  of  judgment  creditors  on  equities  of  redemption  remain 
efore  the  Act. 

L  the  5th  section  it  is  talran  for  granted  that  there  may  be 
ge^  both  prior  and  subsequent  to  the  cha^  of  the  creditor 
has  obtained  execution,  which  would  be  impossible  if  the  con- 
itioa  contended  for  by  the  other  side  is  correct ;  for  there  can 
nly  (me  elegit  cm  the  same  land.  In  this  cose  the  judgment 
itor  had  done  all  he  could  before  the  petition  for  adjudication 
iuikmptcy  was  presented.  The  return  by  the  sheriff  is  equiva- 
to  delivery  in  execution  in  snch  a  case,  and  if  not,  a  Court  of 
ity  will  put  the  creditor  in  the  same  poeitiou  as  to  the  equitable 
rest  of  the  debtor  as  if  he  had  sncceeded  in  obtaining  it  at  law : 
n  on  Decrees  (1) ;  In  re  Covibridge  BaUteay  Oompany  (2) ; 
ri  T.  Cowbridge  Bailieay  Cotnpany  (3) ;  Mildred  t.  AufUn  (4) ; 
rfi/o»v.  JVikA{5);  Earlo/CorkY,SMta(6);  In  rt  Duke  of 
ats/2s(7). 

r.  /.  Peantm,  Q.C.,  and  Mr.  Whtidiome,  for  the  Defendant : — 
he  Ist  section  of  the  27  &  28  Tict  c  112  includes  all  interests 


'hfttever  tenure)  until  snch  land  Bale,  and  ahsU  after  luch  Mrrioa  lie 

hftTe  been  actoall^  deliTtred  in  bound  thereby,  and  shall  be  at  liberty 

ition  by  virtue  of  a  writ  of  elegit  to  attend  the  proceedings  under  the 

ler  lawful  anthority,  in  pnrauance  nune,  and  to  have  the  benefit  thereof; 

loh  jndgment,  statute,  or  reoogni-  and  the  proceeds  of  anch  sale  shall  be 

1.  distributed  among  the    persons    who 

lect.  5.  If  it  shall  appeat  on  makitig  may  be  found  entitled  thereto,  accord- 

inquiries  that  any  oilier  debt  dne  iog  to  their  respective  prioiitiea." 

ay  jndgment,  statute,  or  recogni-  (1)  Srd  Ed.  p.  466. 

>  ia  a  charge  on  any  sne^  land,  the  (2)  Law  Itep.  6  £q.  413. 

tor  entitled  to  the  benefit  of  anch  (3)  Ibid.  6  Eq.  619. 

^  (whether  prior  or  snbeeqnent  to  (4)  lUd.  8  Eq.  220. 

shargs  of  the  petitioner)  ihall  be  (5)  4  Giff.  615. 

d  with  notice  of  the  sud  order  for  (6)  law  Bep.  13  Eq.  210. 
(7)  Law  Bep.  8  Bq.  700. 
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C.  inland;  this  is  put  beyond  a  doubt  by  the  2nd  section,  wlii 
defines  the  term  "land  "  as  including  "  all  hereditamentti,  ctnpon 
w  or  incorporeal,  or  any  interest  therein."  The  fallacy  of  the  ai^ 
"'*'*  ment  on  the  other  side  lies  in  supposing  that  there  is  no  otli 
""»!>.  way  of  obtaining  delivery  of  land  except  by  el^t.  The  stati 
expressly  says  "writ  of  elegit  or  any  other  lawful  authorit 
That  inolodee  a  decree  of  the  Court  of  Chancery.  The  meani 
of  the  statnte,  therefore,  is,  that  where  the  debtor  has  an  eqni 
of  redemption,  or  other  equitable  ri^t,  the  exetmtion  credil 
having  failed  in  obtaining  an  el^t,  must  get  what  is  eqaival( 
to  delivery  of  the  land  by  a  decree  of  a  Court  of  Equity.  Wht 
the  impediment  to  a  creditor  is  merely  legal  the  Court  v 
always  assist  him  to  remove  the  impediment,  and  will  give  b 
a  charge  subject  to  the  prior  incumbrance,  and  if  neceasuy, 
receiver.  This  construction  makes  the  6th  clause,  which  conte 
plates  prior  and  posterior  charges,  consistent  with  the  Ist  sectii 
Bat  the  Plaintiff  did  not  come  to  the  Comt  of  Chancery  till  si 
the  bankruptcy,  and  therefbre,  at  the  time  of  the  banknpt 
there  had  been  no  delivery  of  the  land,  and  the  statute  had  i 
been  complied  with :  In  re  Cov^>ridge  SaHwai/  Com^pany  (1) ;  8k 
V.  Svret  (2) ;  Beavm  v.  Earl  of  Ottford  (3) ;  Carter  v.  Bu^  | 
[They  also  referred  to  the  statutes  1  &  2  Yict.  c.  110 ;  H 
Victc.  11;  8&4  Viotc.82;  18  &  19  Vict  c.l5 ;  22  &  23  V 
c.  85 ;  28  &  24  Vict  c.  38.] 

Mr.  Ohne,  in  reply,  referred  to  Johmon  v.  Surgeta  (5). 

Loav  Selbobne,  LC.  : — 

We  think  that  the  Vice-Chancellor's  decision,  allowing 
demurrer  in  this  case,  was  quite  right  The  preamble  of  the  2^ 
28  Vict.  c.  112  expressly  states  that  "it  is  desirable  to  assimil 
the  law  affecting  freehold,  copyhold,  and  leasehold  estates  to  t 
affecting  purely  personal  estates,  in  respect  to  fotore  judgmei 
statutes,  and  recognizances."  That  shews  the  object  of  the  stati 
which  was  based  upon  a  large  public  policy,  and  that  obj 
would  faU  if  the  statute  tailed  to  assimilate  real  estates  to  m 

(1)  Uw  Bep.  5  Eq.  418.  (8)  6  D.  M.  &  0.  492,  507. 

(2)  10  Han,  30.  (4)  2  H.  ft  N.  714. 

(6)  Uw  Bap.  15  Eq.  398. 
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aaal  estates  with  respect  to  the  law  of  jndgments ;  i 
Bfore  if  the  Appellant's  contention  sQcceedod,  the 
mete  penonal  estates  are  not  boond  b;  a  jaAgn 
)  has  been  an  actual  delivery  of  them  in  execntki 
iff  retnniB  nviUa  hooa  no  goods  are  bound  by  the  jui 
is  suggested  by  the  Appellant  that  so  great  a  cb 
ndize  the  judgment  creditor's  rights  over  eqoitah 
»1  estate,  given  him  by  the  1  &  2  Vict,  c  110, 
been  made  by  the  Legislature  without  express  won 
t  correct  to  say  that  any  change  is  made  in  the  rig 
}□,  for  the  27  &  28  Vict  c.  112  is  only  applicable 
ments.  It  is,  therefore,  only  a  question  of  public  polii 
it  might  be  conceived  to  be  a  retrograde  policy  if 
le  enactment  were  entirety  to  take  away  all  powe 
ment  creditor  of  following  the  lauds  of  his  debt 
ng  him  to  a  bankruptcy ;  though  if  it  had  been  so, 
>und  by  the  language  of  the  Legislature.  But  do  th 
tatute  bear  that  construction  ?  The  words  of  the 
if  the  largest  possible  description :  "  No  judgment, 
rnizance  to  be  entered  up  after  the  passiDg  of  this 
t  any  land,  of  whatever  tenure,"  until  a  certain  thi 
e  is  nothing  to  justify  any  narrow  construction,  so 
it  to  land  capable  of  delivery  at  law  by  the  sheri 
section  it  is  enacted  that  "  the  term  '  land '  shall  b 
ide  all  hereditaments,  corporeal  or  incorporeal,  or  a 
an  " — the  word  **  incorporeal "  including  some  tbi 
i  not  be  talcen  by  the  sheriff  onder  the  old  law. 
lie  first  time  brought  into  the  power  of  the  judgme 
he  11th  section  of  the  1  &  2  Tict.  o.  110 ;  and 
any  interest  therein,"  clearly  including  equitable  ii 
is  said  that  the  words  "  shall  have  been  actually  d 
Qtion,"  shew  diat  the  Legislature  must  have  me 
b  in  their  natore  were  capable  of  being  delivered. 
)  force  in  tiiat  ailment ;  and  if  there  were  no  ot 
h  interests  in  land  could  be  delivered  except  by 
night  have  expected  to  find  some  mode  indicated 
interests  coold  be  got  at  by  the  execution  creditor 
case,  however,  we  could  not  have  departed  from  t 
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L.  c.  constniction  of  the  Act  Bnt  it  does  sot  appear  to  me  that  it  i 
int^ided  that  all  righte  of  the  jodgment  creditor  over  e^aita 
w.^  interests  in  land  should  be  taken  amy;  they  are,  no  doubt,  a 
Hatnm  affected  so  fiu-  as  they  are  qualified  by  the  expteas  words.  T 
Uatwood.  is  consiBtent  with  what  was  said  in  Jn  re  Cowbridge  Btuk 
Compottif  (1).  In  that  case  the  late  Lord  Chancellor  Eatheri 
then  Vice-Ohanceilor,  said  (2) :  "  It  conid  not  hare  been  inteiu 
that  all  the  remedies  giren  by  the  I  &  2  Yict  c  110,  shoold 
swept  away  by  s  side  wind."  I  agree  to  that  observation,  aipeat 
as  it  is  confinned  by  reference  to  the  1  &  2  Yict.  c.  110.  T 
statnte  laigely  extended  the  rights  of  a  judgment  creditor,  fint, 
providing  that  all  descriptions  of  real  property  of  the  debtor,  i 
all  property  of  which  he  liad  power  to  dispose,  should  be  charg 
as  if  the  charge  had  been  created  in  vrriting ;  and,  secondly,  i 
statute  made  the  power  of  takbg  in  execution  all  hereditame 
universal,  without  disUnction  of  one  kind  of  hereditament  i 
another;  whereas  at  law  some  were  capable  of  being  taken 
execution  and  others  were  not. 

It  is  not  only  a  sound  but  a  necessary  ccouttuction  of  the  1 
Act,  that  it  leaves  untouched  all  rights  given  by  earlier  Acts  exo 
so  iar  as  it  expressly  takes  them  away.  If  the  .Ist  section  1 
referred  in  express  terms  to  the  1  &  2  Vict,  c  110,  and  had  s 
that  the  land  was  ndt  to  be  specifically  bound  by  any  judgment 
virtue  of  the  13th  section  of  that  Act  nntil  the  land  had  actus 
been  delivered  in  executioD,  the  inchoate  right  of  the  jndgm 
creditor  given  by  the  previous  statute  would  still  remain,  i 
would  be  an  ample  foundation  for  a  loll  in  Equity  to  get  the  ben 
of  that  inchoate  right  by  removing  any  legal  obstruction.  It ' 
decided  in  Thornton  v.  Finch  (S),  that  although  the  land  was 
capable  of  being  specifically  bound  until  taken  in  execution,  yet 
inchoate  right  under  the  1  &  2  Yict  c.  110  might  be  made 
foundation  of  a  suit  in  Equity  to  remove  the  legal  difficulty  in 
way  of  making  it  a  perfect  charge.  Although  the  statute  is  : 
worded  with  the  exactness  desirable  in  Acts  of  Parliament,  yet 
the  lace  of  it  we  have  that  which  shews  that  the  ordinary  I^ 
process  was  not  the  only  mode  of  obtaining  delivery  of  the  land  o 

(1)  Lftw  B«p.  5  Eq.  413.  (2)  Law  Bep.  6  Eq.  416. 

(3)  4  Oiff.  Slo. 
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ited,  for  we  have  the  words  "or  any  other  lawfiil  authority."       L.  C, 
lothing  to  confine  those  words  to  a  seqneBtratioo,  as  haa  been    ^ 
ted  in  argament.    Any  lawful  authority  which  could  caoae        .«v~ 

delivery  as  the  suhject-mattei  was  capable  o^  seems  to  me  *^^*^ 
jfy  the  language  of  the  statute ;  and  in  any  case  in  which  the  Hatwood, 
ant  creditor  must  hare  come  into  Equity  to  remove  a  legal 
imen^  the  judgment  and  exeontion  issaed  being  the  founda- 
'  his  right,  it  appears  to  me  the  relief  given  is  Hnbetantially 
rery  in  ezecation,  whether  in  form  it  be  a  writ  of  assistance 
sequestration,  or  the  appointment  of  a  receiver.  In  my 
I  that  would  be  quite  sufficient,  and  the  land  would  be 
irily  boiud  by  the  order.  Then  the  judgment  creditor  wonld 

in  a  worse  pomtioa  for  getting  the  fruits  of  his  execution 
efore  the  Act  If  this  is  the  sound  construction,  the  cases  of 
Jouibridge  BaSvmy  Company  (I)  and  Utonton  v.  Finch  (2) 
isistent,  and  it  gets  over  the  difficulty  of  the  language  of  the 
4ion,  which  contemplates  the  state  of  things  that  there  may 
:r  creditors  who  also  have  judgments  constituting  charges 

land.  If  there  were  no  other  mode  of  delivery  except  1^ 
iriS,  and  if  we  were  to  take  it  as  in  Carter  v.  Hughet  (3), 
lere  could  be  only  one  return,  there  would  then  be  a  diffi- 
a  to  the  existence  of  prior  [or  subsequent  charges,  because 
ne  charge  would  be  possible,  But  if  the  charge  can  be 
ed  by  the  Court  of  Chancery  in  case  of  a  legal  obetructioo, 
fficulty  is  removed. 

constmctba  is,  therefore,  required  by  the  authorities,  and  is 
tory  as  removing  all  difficulties  between  the  different  sections, 
the  difficulty  were  greater  than  it  is,  as  to  the  way  in  which 
rs  having  judgments  are  to  work  out  their  rights  against  equity 
terests,  we  should  not  be  authorized  to  decide  in  contradiction 
express  words  of  the  Act  I  think,  therefore,  that  the  Vice- 
illor  was  right,  and  the  appeal  must  be  dismissed  with  costs. 

.  H.  Jahis,  LJ.: — 

a  of  the  same  opinion.     Independently  of  the  difficulty 
from  the  5th  section,  it  appears  to  me  that  the  words  of 
(1)  Uw  Bep.  6  Eq.  413.  (2)  4  Qiff.  615. 

(3)  2  H.  &  N.  714. 
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L.  a       the  statute  are  too  plaia  to  admit  of  reasonable  doubt.    Bj 
let  section  it  is  said  that  no  judgment  shall  aOect  any  land 

WW  such  land  shall  have  been  actually  delirered  in  execntion. 
Hattok  delivery  in  execution  must  be  understood,  having  reganl  to 
fUrwooD.  subject-matter.  It  is  not  everything' which  in  the  nature  of  tl 
can  be  passed  &om  hand  to  hand,  but  there  most  be  some  deU' 
actual  or  symbolical.  If  it  ia  land,  it  may  be  delivered  b; 
sheriff  under  an  extent ;  but  if  the  interest  is  equitable,  as  is 
case,  there  is  nothing  vrhioh  the  creditor  can  get  by  extent, 
some  other  hind  of  delivery  is  necessary.  The  5th  section 
tainly  presents  a  difficulty.  It  is  said  that  there  could  be  not 
to  which  the  5th  section  could  aj^ly,  for  there  could  be  onl] 
elegit,  and  therefore  no  other  charges,  either  prior  or  snhseqi 
That  might  have  obliged  us  to  seek  some  other  construction ; 
I  am  not  satisfied  that  there  is  any  necessary  inconsistency  bet 
the  1st  and  5th  sections.  There  may  well  be  chaigea  exi 
consistently  with  the  Ist  section  besides  the  charge  of  the  ere 
who  has  obtained  execution.  In  the  present  case  the  Appe 
had  DO  charge  before  the  date  of  the  bankruptcy.  Thb  hil 
not  filed  till  after  that  time. 

Sir  G.  Hellish,  LJ.  :— 

I  am  of  the  same  opinion.  I  think  the  difficulty  of  thi 
section  is  removed  when  we  consider  the  real  meaning  of  the  i 
"  delivered  in  executitm."  The  sheriff  does  not  give  the  ere 
actual  possession  of  the  land  itaelf,  but  the  effect  of  his  retu 
that  it  vests  the  legal  estate  in  the  creditor.  The  creditoi 
then  bring  ejectment,  if  it  is  an  estate  in  possession,  or  he  cai 
for  the  rent,  if  it  is  a  reversion.  That  being  so,  when  we  coi 
equitable  interests  the  question  is,  what  is  it  that  vesta  the  del 
estate  in  the  creditor  ?  The  order  of  the  Court  of  Chancery  e 
as  to  equitable  interests  what  the  action  of  the  sheriff  does 
legal  estates.  That  answers  the  difficulty  as  to  equitable  inte 
and  I  see  no  reason  why  we  should  not  follow  the  natural 
Btruotion  of  the  Act. 

Solicitors :  Messrs.  B.%rford,  &  Taylor  ;  Messrs.  Sheffield  &  . 
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MEYRtCK  V.  LAWS. 

MEYRICK  V.  MATHIAS. 

[1863    U.    65.] 

-Shifiiitg  Clauie — Et-tettUmml^Diminutvm  i^f  Quantitj/ 1/ 

.  tMtator  gKn  lii*  Fembrohnhire  estate*  in  trust  for  T.  0.  (mc 
7.)  for  life,  with  remaiDder  to  his  fiiat  and  other  sods  succeasii 
e,  with  lemaiDder  to  the  FlaintiCC  for  life,  with  remunders  ovei 
ed  that  if  T.  C.  or  his  fssoe  male  should  become  entitled  in  po 
ettatM  in  Shropikirt  settled  on  the  marrisse  of  8.  C.  (the  &thei 
tnist  for  T.  0.  and  his  iisn*  mab  should  cease,  and  the  Pen 
lea  should  go  to  tli«  peraoa  next  entitled  in  remainder  aa  if  '. 

I  withoat  issue.  At  the  date  of  the  will  the  ShropAire  est 
t«d,  nnder  8.  C.'i  marriage  settlement,  to  the  use  of  S.  C.  foi 
linder  to  his  first  and  other  sons  anocesaivel;  in  tail  male. 

,  C.  and  hii  eldest  son  disentailed  the  SfavpAire  estates,  and 

II  portion  of  them  to  lEL  C  in  fee,  and  le-settled  the  rest  to  an 
7.  and  his  eldest  son  should  appoint,  with  remainder  ia  S.C.  kt 
linder  to  his  eldest  son  for  life,  with  remainder  to  his  first 

I  in  twl  male,  with  remunder  to  such  nses  as  8,  G.  and. 7, 
nnt,  with  remainder  to  T.  C.  for  life,  with  remainder  to  his  fir 
.  in  tail  male.  By  this  settlement  powers  wera  given  to  8. 
st  son,  and  to  T,  C,  to  charge  oertun  sums  on  the  estate,  S. 
died  without  issue,  and  then  i9.  0.  and  T.  C,  in  exercise  of  t 
er  of  appointment,  re-oettled  the  Shnpihira  estates  aflei  thi 
?.  to  the  nse  of  the  eldest  daughter  of  T.  C.  for  life,  with  dtvei 
orer  until  the  entail  in  the  PembrokeAira  estatM  shonld  be  b 
oon  as  that  erent  should  happen,  to  the  use  of  T.  O.  for 
kinder  to  hia  finrt  and  other  sons  in  tail  male.  On  the  death  ol 
ntiff  claimed  to  be  let  into  possession  of  the  Fanbrokeihirt  eeta 
uod  that  the  shifting  clause  had  taken  eSeot: — 
Ud,  that,  Inasmuch  as  T.  C.  acquired  an  interest  la  the  Shropil 
er  what  was  substantially  a  new  title,  and  the  esbttea  were, 
iniahed  in  quantity,  the  sbifUng  clause  did  not  take  effect, 

Buit  of  Metfrieh  t.  MathioB  was  heard  in  the  first 
the  Court  of  Appeal  by  special  leave,  a  petition  in 
»  coining  on  at  the  same  time. 
not  Meyriek,  by  his  viU,  dated  thd  11th  of  Ma 
1  his  Petahrolcethirg  estates  to  the  use  of  E.  LatOB  a 
d,  and  their  heirs,  upon  trust  for  his  grandson, 
m  (the  second  son  of  St.  John  Chiwrton  Charlton), 
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without  impeachmeot  of  waste,  with  remainder  in  trust  fi 
first  and  other  boob  of  Thomas  CharUoa  snccessJTely  in  twl 
and  in  default  of  such  issue  in  trost  ^t  the  Plaintiff  WMian 
rick  for  life,  without  impeachmeut  of  waste,  with  remainder  ii 
for  his  first  and  other  sons  SQCcessively  in  fail  male,  with 
remainders  over.    The  will  contained  the  following  proTiso  -. 

"  Provided  always,  and  I  do  hereby  declare,  that  if  th 
Thomat  Charlton  or  his  issne  male  should,  either  in  my  lifet 
after  my  decease,  become  seised  or  entitled  in  posseaaion 
estates  settled  on  the  marriage  of  8i.  John  Chiverton  CK 
ntuate  in  the  county  of  8cJop,  then  the  trust  of  my  sail 
estate  in  favour  of  the  said  Thoma$  CharUtm  and  his  issue 
shall  abeolntely  cease,  and  my  said  estates  shall  go  to  the  ] 
next  beneficially  entitled  in  remainder  tmdei  the  trusts  b 
before  contained,  in  the  same  manner  as  if  the  said  TKoma*  Ch 
were  then  deceased  without  iasne  male,  subject  nevertheles  ■• 
act  which  may  have  been  done  in  exercise  of  any  of  the  \ 
herein  contaiiied." 

It  was  also  provided  that  Thomat  Charlton  should,  within  1 
months  after  attaining  the  age  of  twenty-one,  assume  the  sn 
of  lieyriek,  with  a  forfeiture  clause  in  case  of  his  nou-comp 
with  the  proviso. 

The  testator  died  on  the  29th  of  September,  1837. 

At  the  time  of  his  death  the  Shrt^durt  estates  referred 
his  will  as  the  estates  settled  on  the  marriage  of  £Sf,  Jt^n  Chi 
CharUon,  stood  limited  by  virtue  oF  his  marriage  settlement, 
the  16th  of  June,  1820,  to  such  uses  as  WHUam  ChatHoi 
father  of  8t.  John  C.  CharUon)  and  St.  John  G.  CharUan  s 
jointly  appoint,  and,  subject  to  such  appointment,  and  8ubj< 
certain  charges  therein  mentioned,  to  the  use  of  WiUiam  Ch 
for  life,  with  remainder  to  the  use  of  St,  John  C.  CharUon  fo 
with  remainder  to  trustees  for  500  years,  for  raising  portioi 
younger  children,  and  subject  thereto  to  the  use  of  the  firs 
other  sons  of  Si.  John  C.  CharUon  successively  in  tail  male, 
divers  remainders  over. 

St.  John  0.  CharUon  had  two  sona^  St.  Jchn  WiBiam  Ckt 
and  the  said  Thomai  CharUon. 
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I  the  22ad  of  March,  1854,  8t.  John  G.  OhaHton  and  bis 
t  SOD,  Bt.  John  WiUiatn  Charlion,  executed  a  disentailmg 

whereby  they  iimited  a  portion  of  the  Shroptkvn  estates, 
i  OdkengatM,  to  8t.  Jc^n  C.  Charlton  in  fee,  and  the  rest  of 
Btatea  to  snch  oses  as  8i.  John  0.  Ghai^ton  and  8t.  John  WHliam 
lion  ahoold  jointly  appoint,  and,  subject  to  snob  appointment, 
i  nae  of  8l.  John  C.  Oharlton  for  life,  with  remainder  to  the 
f  8t.  John  W^iam  Charlton  in  tail  male,  with  remainders  orer. 

an  indenture  dated  the  23Td  of  TAaxch,  1854,  St.  John  0. 
Hon  and  St.  John  WiBiam  Chai^ion,  in  exerdse  of  their  joint 
r  of  appointment,  appointed  tiie  Shropthira  estates  which 

subject  to  the  power  to  such  tises  as  they  sboald  jointly 
nt,  and,  subject  to  such  appointment,  to  the  use  ctf  St.  John 
iarUon  for  life,  with  remainder  to  the  use  of  31,  John  WUUam 
'ion  for  life,  with  remainder  to  the  first  and  other  sons  of 
hn  WiUiam  Chariton  succeesirely  in  tail  male,  with  remainder 
;h  persons  as  8f.  John  0.  Charlion  and  Tkomat  Chariton  shoald 
y  appoint,  and,  subject  to  snch  appointment,  to  the  use  of 
OB  Charlton  for  life,  with  remainder  to  his  first  and  other  sons 
Bsively  in  tail  male,  with  divers  remainders  over.  And  the 
ture  contained  a  power  to  St.  John  C,  Charlion  to  charge 
states  with  £15,000  for  his  younger  children,  and  to  each  of 
lid  St.  John  WSliam  Charlion  and  Thomat  Charlton  to  charge 
rtates  with  sums  not  exceeding  £15,000,  for  a  like  purpose. 

John  C.  Charlion,  by  subsequent  deeds,  exercised  his  power 
irging  the  estates  with  tiie  sum  of  £16,000. 

/oAn  William  Charlton  died  on  the  SOtb  of  October,  1864. 
ut  having  been  married. 

the  16th  of  February,  1866,  St.  John  C.  Charlion  aai  Thoma$ 
'ton  executed  a  deed,  whereby,  in  exercise  of  their  joint  power 
wintment,  and  subject  to  the  life  estate  of  £U.  John  C.  Charlton, 
limited  the  estates  to  such  uses  as  they  should  jointly  appoint, 
a  defanit  of  such  appointment  to  the  use  that  the  wives  of  St. 
O.  Charlion  and  Thomat  Chariton  sbonld  receive  certain  rent- 
es of  £1700  and  £1000  respectively,  and,  subject  thereto, 
i  uses  following,  that  is  to  say :  In  case  the  estate  tail  male 
3  PeitArokeihire  estates  limited  by  the  vrill  of  the  said  Thomaa 
iek  in  trust  for  the  first  and  other  sons  of  Utomai  OhaHion 
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a       should  be  then  anbaisting,  then  in  the  meantime,  and  until  t1 

seme  estate  in  tail  male  and  all  lemainden  expectant  therenp 

w       should  be  barred  either  in  the  lifetime  of  Thomas  Chariton  or 

,"°^     Frederiek  Charlton,  his  only  aon  then  bom,  or  within  twenty-oi 

"^       yeara  after  the  death  of  the  surviTor  of  them,  or  the  said  esta 

aiox     tail  male  should  within  the  same  period  cease,  the  said  estat 

^„     thereby  appaiQt«d  should  remain  and  be  to  the  use  of  Do 

~       Bhoda,  then  the  only  daughter  of  the  said  Thomat  OharUon,  wi 

remainder  to  her  first  and  other  sons  Buccessively  for  life,  wi 

dirers  remainders  over  during  the  same  period,  and  after  ti 

determination  or  expiration  of  the  same  period  to  the  use  of  t 

said  Thonuu  Chariton  during  his  life,  with  remainder  to  the  use 

his  first  and  other  sons  ancceesively  in  tail  male,  with  dive 

remainders  over. 

St.  Jotm  C.  CharJion  died  on  the  23rd  of  February,  1873. 

The  original  bill  {Meyriek  v.  Laws)  was  filed  by  William  Meyri 

aud  his  eldest  son,  and  the  troatees  of  Thomat  Meyridc'i  will,  ai 

Thomat  OharUon,  who  had  taken  the  name  of  ISeyrick  in  accoi 

ance  vrith  the  direction  contained  in  the  will  (but  is  called  in  tl 

report  Thomat  Charlton),  for  the  administration  of  the  trusts 

the  will ;  and  his  eldest  son  was  afterwards  brought  before  ti 

Court  by  supplemental  bill  {Ma/rich  r.  Maihiat),  which  stated  ti 

facts  subseqnent  to  the  filing  of  the  original  bill. 

On  the  death  of  j6^  John  C.  Charlton  the  Plaintiff  presented 
petition,  praying  a  declaiatioa  that  the  shifting  clause  in  tl 
testator's  will  had  taken  effect;  and  that  the  Plaintiff,  WtBta 
Meyriak,  might  be  pat  into  possession  of  the  Psmlrok^ire  estate 
The  suit  came  on  for  further  consideration  at  the  same  time  wil 
the  Petition. 

Mr.  Southffate,  Q.C.,  Mr.  JacJcBon,  Q.<0.,  and  Hr.  Bovxliffe,  fi 
the  Plaintifia  :— 

We  admit  that  if  the  settlement  of  the  Shropshire  estates  ba 
been  entirely  broken,  and  the  estates  oonreyed  to  a  stranger  an 
then  reconveyed  to  the  Defendant  Thomat  Charlton,  the  shiftin 
clause  would  not  have  taken  effect ;  but  the  dealings  with  thes 
estates  only  amount  to  a  modification  of  the  original  settlemeni 
The  effect  of  the  last  settlement,  in  February,  1866,'by  which  lif 
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as  were  given  to  Thoma*  CRorfion'i  infant  daughter  and  her       L.  c. 
preTiooa  to  hia  own  death,  was  to  gire  the  mam^ment  and 
'ment  of  the  income  of  the  estates  to  him.    The  condition  in       .„„ 
hitting  clause  in  this  case  is,  not  that  the  estatei  should  come     Mmici 
CharJtoa  and  his  issue  under  the  settlement,  bat,  generally,  if      Laws. 

they  become  seised  or  entitled  to  them  in  possessiou ;  and     HnBici 

a  condition  ought  to  be  constnied  according  to  its  literal    ji^Tiiui 

ing,  for  neither  party  has  a  better  equity  than  the  other. 

)  the  charges  which  hare  been  created  on  the  Shropshire 

!S,  the  PlaintifTs  have  a  right  to  redeem  them,  and  they  are 

ig  to  do  80. 

hey  referred    to    Barriton  v.  Bomtd  (1);    Monypennt/  v. 

nff   (2)  ;    MicJcIethwaii    t.    MicilethiDail    (3)  ;    Paxakerly   r. 

(4) ;  Tatflor  r.  Earl  of  Harewood  (5) ;  SuwAoid  t.  .Sunt- 
6) ;  Damdaon's  Precedents  in  Conveyancing  (7).] 

.  jFVy,  Q.C.,  Mr.  O.  Law,  and  Hr.  Speneer  BvHer,  for  the 
idanta  T.  Charlton  and  his  sou,  were  not  called  on. 

.  T.  BavHijoon,  for  the  trustees. 

BD  Sblbobhe,  L.C.,  delivered  the  judgment  of  the  Court  as 
ra: — 

3  have  none  of  us  any  doubt  in  this  case.  Of  course  the 
i  question  depends  on  the  construction  of  this  shifting  clause 
s  will  of  the  testator,  Thoma$  Meyriek.  Now  the  words  of  the 
B  are  these :  "  I  do  hereby  declare  that  if  the  said  Tbomoi 
Hon  or  his  issue  male  should,  either  in  my  lifetime  or  after 
ecease,  become  seised  or  entitled  in  possession  to  the  estates 
d  on  the  marriage  of  the  said  8i.  John  Chwerton  Charlton 
e  in  the  county  of  Scdof  " — then  the  estates  which  he  devises 
>  go  over  as  if  Thomas  Charlton  were  then  deceased  without 
male.  The  question,  therefore,  which  arises  is  a  very  simple 
]uite  distinct  from  anything  like  a  doubtful  or  conflicting  or 
-tainly-expressed  intention  of  a  testator,  such  as  may  have 

2  D.  M.  *  G.  190.  (4)  4  Sim.  390;  1  A.  &  E.  897. 

Ibid.  145.  (6)  3  Hare,  372. 

4  C.  B.  (SS)  790.  (6)  a  Vm.  66. 

-  (7)  8id  Ed.  vol.  lli.  r-  84B. 
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existed  in  some  of  the  cases  referred  ta  The  question  is,  wlietl 
the  testator  there  means  to  provide  for  the  event  of  the  Shropih 
estates  going  to  Thoma*  OhorUon  at  his  issue  male,  under  ' 
settlement  to  which  he  refers.  I  cannot  but  think  that,  on 
same  principle  npon  which  Sir  Janus  Wigram,  in  Taylor  t.  £ 
of  Sarewood  (1),  held  that  the  mention  of  entailed  estates  ^ 
not  merely  an  historical  description  of  a  pre-existing  lact,  but ' 
intended  to  shew  the  tiUe  under  which  the  event  was  to  take  plf 
so  here  the  word  "  settled "  in  this  context  has  exactly  the  sa 
force  and  effect ;  for  nothing  could  be  more  absurd  and  nnreas 
able  than  to  suppose  that  the  testator  meant  the  Pejri>roke»l 
estates  to  go  over  in  the  event  of  the  acquisition  at  any  time,  i 
by  any  title  whatsoever,  of  the  Skropthire  estates  by  any 
scendant  of  Thomas  OharUon.  The  mention  of  Thomas  Chari 
or  his  issue  male  in  connection  with  the  mention  of  the  eziat 
settlement,  proves  that  the  testator  had  in  view  a  title  and  a  ri 
which  might  arise  mider  the  existing  settlement.  It  was  alir 
admitted  in  the  ai^nment  that  that  was  so ;  because,  as  I  um 
stood  Mr.  Jaekson,  he  felt  that  he  conld  not,  in  the  face  of 
authorities,  contend  that  if  the  Shropahire  estates  had  come 
Thomas  Charlton  or  his  issue  male  by  descent  or  devise,  a 
some  other  person  had  acquired  the  fee  simple,  the  shifting  cla 
would  have  taken  effect.  But  if  that  be  the  meaning  of 
shifting  clause,  I  cannot  see  on  what  ground  those  cases  can 
diatanguished . 

The  simple  question  is,  Has  the  event  contemplated  by 
testator  happened  ?  It  appears  to  me  no  more  necessary  for  ni 
this  case  than  for  Sir  Jamet  Wigram  in  tiie  case  of  Taylor  v.  i 
qf,  Harewood  to  decide  any  abstract  qaestion,  whether  every  f( 
of  re-settiement  would  necessarily  destroy  the  identity  of  the  ti 
We  had  better  deal  vrith  each  sacb  question  when  it  ari 
according  to  the  nature  uid  terms  of  the  settlement,  the  pers 
who  make  it»  and  the  persona  who  fake  under  it.  In  Marrisoi 
Bound  (2)  we  have  an  instance  of  a  re^eetUement  which  was  h 
to  be  a  continuation  of  the  title,  where  the  next  descendant  t 
substantially  the  some  estate  under  the  new  settiement.  In  si 
a  case,  if  the  estate  remains  undiminished  in  quantity,  it  is  helc 
(1)  3  H*re,  372.  (2)  2  D.  M.  &  G.  100. 


li] 
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arely  a  modificatdon  of  hia  original  title ;  and  if  it  is  dimin- 
in  valne  for  his  benefit,  lie  is  considered  merely  to  have  anti- 
sd  his  interest.  We  must  deal  with  all  snch  cases  as  they 
In  tiiia  case  it  is  clear  that  we  hare  not  only  a  re-eettle- 
by  virtue  of  the  abeolnte  power  orer  the  fee  simple  vested  in 
snt  persons  from  the  person  now  taking  as  tenant  for  lif^  bnt 
ive  also  a  different  snbjecfr-matter ;  because  from  the  re-aettle- 
tkere  had  been  subtracted,  not  in  his  favour,  but  in  favour  of 
persons,  the  whole  of  a  particular  property,  the  Odkengatea, 
L  tbe  iather,  with  the  consent  of  the  eldest  eon,  took  out  of 
ittlement  for  his  own  benefit;  and  we  have,  as  it  is  admitted, 
charges  laid  upon  tbe  estate  which  destroy  its  identity  in 
of  quantity  and  value,  I  do  not  think  the  authorities  are  in 
egree  open  to  question,  which  say  that  those  ciicumstancefl 
at  the  condition  being  fulfilled  which  is  to  defeat  tbe  gift, 
thing  of  the  same  kind  happened  in  tbe  case  of  Oardiner  v, 
M  (1),  where,  (though  the  case  did  not  mainly  turn  on  this 
)  Sir  W.  Erie,  C.J.,  said  (2)  :  "  It  appears  by  the  admissions 
iie  lands  formerly  part  of  those  comprised  in  the  Oardiner 
rty  are  only  a  small  part,  held  under  a  new  title,  and  subject 
lumbrances  that  could  not  have  been  imposed  od  the  estate 
f  the  Plaintiff  had  taken  it  under  the  devise.  Though  he 
some  of  the  same  lands  he  has  not  in  substance  the  same 
at  of  property,  nor  in  title  the  same  estate,  as  that  to  which 
lifting  clause  referred."  As  far  as  I  know,  all  the  cases  on 
lubject  are  consistent  with  this  view.  Therefore  in  our 
)n  tbe  Petition  most  be  dismissed  with  costs;  and,  as  tbe 
tiffs  had  no  claim  to  the  estates  devised  by  the  testator 
t  under  the  shifting  clause,  tbe  supplemental  bill  must  also 
missed  with  costs, 

icitors  for  the  Plaintiffs:   Messrs,   Gregory,  RovxAiffea,  & 


1871 
MnaicK 

htm. 
Hetmck 
Uatbus. 


icitors  for  the  Defendants :  Messrs.  Imw,  Saa$ei/,  &  HvS)ert. 
(1)  12  C.  B.  CN.S.)  568.  (2)  12  C.  B.  (N.S.)  637. 
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BARNES  V.  ADDY. 
[1870    B.    92.] 

Solieiior,  lAabflily  qf^Appointmtnt  of  Sole  TruM 
—  CoiU,  adding  Defendanti /or. 

A  atnnget  who  acta  aa  the  agent  of  »  tnutee 
within  hia  power,  bat  which  leads  to  a  breach  c 
reaponsiblfl  aa  a  ooutnictive  traslee  unlen  Mine  ol 
taia  handl,  or  nnleas  he  iB  oognlsant  of  a  dlahoneit 
tnutw. 

The  Court  duooongn  the  piacdoe  of  nukii^ 
who  aie  not  primarily  Hable  for  the  loea  of  prope 
made  witneaies.  Defendants  to  a  salt  for  the  pnrpa 

A,,  the  sorrlving  trtutm  of  a  fund,  one  moiety  < 
bis  wife  aad  children,  and  the  other  mdety  apcn 
B.,  in  exenuse  of  a  power  in  the  settlement,  appoin 
the  fund,  taking  an  indemoity  from  him,  and  letai 
own  name.  B.  sold  out  and  misapplied  the  moiel 
to  him,  and  became  benktnpt.  A.'i  solicitor  tdvisei 
meut  of  B.  aa  sole  trustee,  but  prepared  the  d 
indemnity,  and  introdoced  him  to  a  broker  for  tl 
Bome  of  the  stock  to  pay  some  coats  to  which  It 
broker  afterwatds  transferred  a  m<»ety  of  the  » 
another  solicitor,  who  warned  S'$  wife  of  the  rial 
transaction,  bat  settled  the  deed  of  indemnity  on  h 

Held  (afGrming  the  decision  of  Wiekaat,  V.C),  i 
seeking  to  make  A.  and  the  two  solicitors  responsil 
lost,  that  as  nathei  of  the  solicitoTB  had  any  knoi 
suspect,  a  dishonest  design  in  the  transaction,  and  i 
into  their  hands,  the  bill  mui 


I  HIS  wai  on  appeal  from  a  dectBion  of  Tioe 
The  Plaintifis  in  the  salt  were  the  childr 
'iarnes  and  Ann  Barnes,  being  the  grand 
lf!(Jy,,the  testator  in  the  suit.  The  Defeudai 
Iddy,  who  died  during  the  progress  of  Uie  sui 
Ougield,  and  WiUiam  Richard  Pretton,  doUci 
The  testator,  hy  his  will,  dated  the  25th 
ppointed  Wi3iam  Cnuh,  John  Ltt^ar,  ai 
ViUiam  Addy,  to  bo  liia  ezeoators  and  trastc 
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infant  children.  He  devised  aod  begn 
lal  estates  to  his  tiustees  opon  trust  to 
and  to  invest  the  proceeds  thereof,  a 
y  of  J»I0O  to  his  widow,  be  declared  thai 
d  in  tmst  for  his  daughter  Ann,  his  dauj 
m  John,  and  his  daughter  Mary  MyhiU 
.  the  share  or  portion  of  his  daughter  Ai 
T  her  sole  and  separate  use,  free  from  the 

husband,  and  without  power  of  anticip 
for  her  children  as  she  should  by  deed  i 
Lult  of  any  such  appointment,  and  so  far 
tend,  the  share  was  to  _be  held  upon  tr 
>a  as  should  attain  twenty-one  equally ; 
lip  and  maintenance  clauses.  The  testa 
)f  his  daughter  Bu$an  in  like  manner. 

wilt  contained  a  power  of  appointing 
sted  in  his  executors,  without  the  oonsei 
Ehe  power  was  in  the  usual  form,  but  coi 
iniih  the  number  of  trustees. 

testator  died  on  the  15th  of  Decembei 
and-&e  four  children  named  in  his  will, 
Truth  renounced  probate,  and  disclaimf 
hich  was  proved  on  the  18th  of  March 

W.  Addy  alone. 

total  amount  of  the  estate  which  cai 
ur  and  /.  W.  Addy  (after  appropriating 
Quity)  was  about  £9000,  which  they  invt 
mis. 

the  7th  of  November,  1837,  Ann  Addy  m. 
le  sis  Flaintifls  were  their  children.  I 
d  J.  W.  Addy. 

ri^rand  /.  W.Addy  appointed  George  j 
the  will  in  the  place  of  W.  Cnuh.  J.  1 
.  A.  Clark  died  in  February,  1857,  leav, 
ustee  of  the  vrilL 

Jamet  Parier  acted  as  the  solicitor  of 
»  of  Ihs  will  till  1851,  when  Mr.  W. 
Ucjtor  of/.  W.  Addy,  in  the  plfice  of  Mr. 
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'  Barnes  family.    Mr.  Parker  boou  afterwards  returned  the       L.  C 
to  Mr.  Dnffidd  with  a  verbal  message  that  lie  declined,  for  ' 

lal  reasoDs,  to  approve  of  them.    J.  W.  Addy  was  informed       ...v^ 
.  Tarker't  refoaal,  but  he  still  urged  Mr.  Vvffidd,  in  apite  of     ^f" 
)iterat«d  objeotioDB,  to  get  the  matter  settled.    He  told  Mr,      Addt 
Id  that  he  wished  to  get  rid  of  the  expense  and  annoyance 
ich  he  had  been  so  long  pat  by  the  Barnes  family,  aod  said, 
ilthough  he  regretted  acting  contrary  to  his  advice,  yet  his 
was  made  op,  and  he  wished  the  business  carried  through 
^mpleted  as  speedily  as  possible. 

}ut  the  same  time  Barnes  called  on  Mr.  BuffUM,  and  told 
hat  he  had  jnst  seen  Mr.  Parker,  whereupon  Mr.  Bu^dd 
Uaraes  that  be  was  determined  not  to  proceed  further  in 
latter  of  the  appointment,  unless  the  drafts  were  perused 
pprored  in  the  ordinary  way  by  some  solicitor  on  behalf  of 
ie  and  children.  Barnes  then  said  he  had  made  up  his  mind 
isult  another  solicitor,  whom  he  woald  instruct  to  communi- 
rith  Mr.  BvJ^idd,  Bama  then  called  on  Mr.  Preston  and  told 
iiat  there  was  a  matter  of  business  which  his  wife  and  he 
1  him  to  undertake  on  their  behalf;  that  his  wife  was  entitled 
ue  property  under  her  liatber's  will ;  that  her  cousin,  J.  W. 
,  was  the  trustee  of  t^e  will,  but  that  he  refused  to  act  any 
r  in  the  trusteeship,  and  had  finally  determined  to  retire 
torn ;  and  that  it  had  been  arranged  by  all  parties  that 
M  should  be  appointed  to  be  the  trustee  in  his  place,  and  that 
fe  and  he  wished  Mr.  Preston  to  look  over  the  deeds  on  their 
£.  Barnes  also  told  Mr.  Preston  that  the  whole  matter  had 
fully  discussed  and  arranged  among  the  parties  concerned, 
hat  his  wife  had  had  fully  explained  to  her  and  fully  under- 
the  whole  business,  and  wished  and  had  authorized  him  to 
ict  Mr.  Preston  to  act  on  her  behalf  as  well  as  his.  Mr.  Fres- 
hen informed  Mr.  BujUeld  of  the  instructions  which  he  had 
red,  and  Mr.  Duffield  thereupon  sent  him  the  drafts  for 
lal,  on  behalf  of  Bamsa  and  his  wife  and  children, 
ben  Mr.  Preston  had  received  the  drafts  of  the  deeds  from 
Dugield  (togeUier  with  a  copy  of  the  testator's  will),  he,  on  the 
of  March,  1857,  sent  the  following  letter  to  Mrs.  Bonus  ;— 
[)ear  Madam,— I  have  received  from  Mr.  Duffidd  the  draft 
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deed  ai^intiiig  Mr.  Barna  (yoar  hnsbHod)  tlie  sole  trustee  o 
the  property  left  to  you  for  your  life  under  the  will  of  Wiliiav 
Addtf,  deceased,  in  the  place  sod  stead  of  Mr.  Jolm  Addy,  who  ii 
DOW  himaelf  also  the  only  surviving  trustee  of  Mr.  William  Addy' 
will.  I  believe  the  matter  has  been  fully  discussed  as  to  Ihi 
appointment  between  the  parties  interested,  and  fully  explained  t 
you  before  my  being  employed  in  the  matter ;  but  as  I  tear  yo] 
are  more  interested  than  any  one  else  both  on  behalf  of  youreel 
and  children,  whose  interest  you  will  be  anxious  to  protect,  am 
my  instructions  having  in  the  first  instance  come  from  you 
husband,  I  am  anxious  to  have,  in  writing  from  yon,  your  expree 
desire  that  the  appointment  should  be  made  of  your  husband  i 
lieu  of  Mr.  John  Addy.  I  think  it  right  at  the  same  time  to  ic 
form  you  that  as  such  trustee  your  husband  mil  have  full  contrc 
of  the  funds,  and  can  do  as  he  likes  with  them,  unless  sam 
measures  are  taken,  such  as  the  appointment  of  himself  jointJ 
with  another,  to  prevent  his  doing  so,  and  which  I  shall  be  happ 
to  receive  any  instructions  from  you  to  carry  out,  if  you  desire  i 
I  have  been  thus  particular  in  the  matter  as  I  think  it  my  duty  t 
inform  you  of  what  the  conseqaeDoes  of  the  appointment  might  bt 
aud  that  yon  may  act  with  that  which  I  think  you  are  entitled  ti 
namely,  a  full  knowledge  of  the  facts  and  circunutauees  attendiu 
such  sole  appointment.    Awaiting  your  reply, 

"  I  am,  dear  Madam,  yours  faithfully, 

"  W.  R.  Pretitm, 

Mre.  Barnes  wrote  to  Mr.  Fresion  m  reply,  as  follows ; — 

14lh  March,  1857. 
"  Dear  Sir, — In  reply  to  your  letter  to  me  of  yesterday's  date, 
am  fully  aware  of  the  proposed  arrangement  of  appointment  of  m 
husband  as  trustee  in  the  place  of  Mr.  John  Addy,  under  the  wi 
of  my  late  father,  which  it  is  my  wish  and  desire  should  be  carrif 
out. 

"  I  am,  dear  Sir,  yours  respectfully, 

"  Ann  Bamet." 

Thereupon  Mr.  Pretlon  perused  and  approved  of  the  draft  de< 
of  appointment  on  behalf  of  Barries  and  his  wife,  aud  of  the  drs 
deed  of  indemnity  on  behalf  of  famea,  and  returned  the  drafts  I 
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'.  Du0ield,  Mr.  Duffidd  sent  them  back  to  Mr.  Preslon, 
[Dested  him  to  get  them  engrossed  for  ezecotion.  The  d 
re  shortly  afterwards  executed  by  Hr.  and  Mrs.  Bamet  at 
ice  or  Mr,  Pretton,  and  then  taken  away  by  Bamee,  who 
'.  Presion  £25  (of  which  about  £10  were  costs  out  of  poc 
respect  of  his  costs,  relating  to  the  perusal,  approval, 
jcntion  of  the  deeds. 

/.  W.  Addxf  and  his  wife  had  no  issue,  and  they  had  from  I 
time  received  the  whole  of  their  share  of  the  estate. 
With  Tespect  to  the  transfer  of  the  funds  which  represented 
ire  of  Mrs.  Bam^  and  her  children  into  the  sole  name  of  Baa 
ivas  proved  that  on  the  31st  of  March,  1857,  J.  W.  Addy 
:  Duffidd  by  appointment  at  his  gent's,  for  the  puipoa 
ng  to  a  broker's  to  sell  out  so  much  stock  as  would  pay 
stees'  costs  of  the  arranged  suit,  and  also  some  of  Mrs.  Bari 
ck  which  had  not  been  paid  over  to  her  or  her  trustees.  Ba 
it  them,  having  heard  of  the  appointment,  and  insisted 
wmpanying  them  to  the  brokers.  Mr.  Suffield  introdi 
W,  Addy  to  the  brokers,  oa  the  vendor  of  so  much  of  tiie  s 
[y  as  was  specifically  required  for  tiie  payment  of  the  costs 
>  other  purposes  above  mentioned ;  but  in  no  way  interi 
ther  in  the  matter.  J.  W.  Addy  then  completed  the  tran 
his  own  responsibility,  of  the  share  of  Mrs.  Bamet  and 
ildrsD,  viz.  of  the  sum  of  £2074  17(.  Bd.  £3  per  Cent.  Con 
o  the  sole  name  of  Bama.  The  sum  so  transferred  was 
lidue  of  the  sum  of  £2140  Ss.  6(2.  like  stock,  after  deduc 
5  It,  10(2.,  the  one-third  of  the  trustees' costs  of  the  Bamei 
d  payable  out  of  Mrs.  Bamtt'  share,  as  agreed  upon  at 
teting  of  the  4th  of  Morah,  1857. 

On  the  1st  of  April,  1857,  S.  N.  Bamet  sold  out  the  same 
£2074  17s.  8d.,  and  used  the  proceeds  in  his  business, 
came  bankrupt  on  the  25th  of  February,  1858,  and  obtainei 
rtificate  on  the  8th  of  February,  1859.  He  did  not  prov 
istee  for  the  £2074  17s.  Sd.  consols  in  the  bankruptcy.  E 
ridend  was  paid  under  the  bankruptcy ;  but  no  estate  was 
recoverable  in  any  way,  when  this  suit  was  instituted. 
The  bill  prayed  for  a  declaration  that  the  appointmen 
amet  as  the  Bole  tmstee  of  the  testator's  will  was  a  Iweac 
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duty  and  trost  on  the  part  of  J.  W.  Addy,  and  a  fraad  npon  Um 
power  to  appoint  new  trostees  oontuned  in  the  will ;  that  met 
appoiDtment  shoald,  if  necessary,  be  declared  void,  and  set  aside 
that  the  transfer  made  by  /.  W.  Addy  into  the  name  of  Sarnet  ai 
such  newly  appointed  sole  trustee,  was  not  only  a  breach  of  tnur 
and  duty  on  the  part  of  J.  W.  Addy,  but  also  a  fraud  on  the  par 
of  /.  W.  Addy  and  Mr.  DuffieU  and  Mr.  Pretfon,  and  that  /.  W 
Addy  and  Mr.  Duffield  and  Mr.  Pretlon  were  liable  and  bound  ti 
answer  for  and  make  good  the  sum  of  £2140  5«.  6d.  £3  per  Cent 
Consols,  and  also  the  amonnt  of  the  dividends  which  would  haw 
accrued  and  become  due  upon  or  in  respect  of  the  same  sum,  ii 
case  it  bad  not  been  transferred  to  Bamet;  for  all  necessary  am 
proper  accounts ;  and  that  the  Defendanto  might  be  respective! 
compelled  to  pay  all  the  costs  of  and  consequent  upon  this  suit. 

J.  W.  Addy  died  on  the  20th  of  March,  1872.  His  widow  too 
out  administration  to  his  estate,  and  the  suit  was  revived  again; 
her. 

The  Yice-Ghancellor  dismissed  the  bill  with  costs  against  K 
Duffield  and  Mr.  Presi<m,  but  declared  that  J.  W.  Addy*  estat 
was  liable  to  replace  the  fund  which  had  been  lost,  and  directe 
that  if  the  administj^trix  did  not  admit  assets  the  accounts  of  hi 
estate  should  be  taken,  and  his  assets  applied  in  a  due  course  c 
administration.  From  this  decree,  so  far  as  it  dismissed  the  bi 
against  Mr.  Dvffidd  and  Mr.  Tredon,  the  FlaintiBs  appealed. 

Mr.  Oreene,  Q.G.,  and  Mr.  Biiton,  for  the  Appellants: — 
The  only  question  now  before  the  Court,  is  as  to  the  liability  i 
the  two  solicitors  who  were  employed.  There  was  a  breach  of  tra 
in  transferring  the  fund  to  Bama,  independently  of  his  sube 
quent  breach  of  trust  in  appropriating  it  to  his  own  use.  It  wi 
a  threefold  breach  of  trust ;  first,  in  appointing  a  single  tmstet 
secondly,  in  transferring  of  the  stock  into  his  sole  name;  an 
thirdly,  in  dividing  the  fund  so  that  there  should  be  a  separa' 
trustee  for  each  part.  Hr.  Preston,  by  his  own  letter,  shei 
that  he  was  alive  to  the  danger  of  this  course,  and  he  ought  1 
have  declined  to  undertake  the  business  rather  than  to  assist  i 
the  perpetration  of  the  breach  of  trust.  Mr.  DuffitiSt  case  wi 
still  worse,  because  he  prepared  the  appointment  of  new  truste 
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d  the  indenuiity.     Ahhoagh  he  did  not  know  of  Barttes'  in-       L.  0. 

ided  misappropriation  of  the  fund,  he  assisted  him  to  commit 

3  breach  of  trnst,  and  mnat  be  held  liable  for  the  consequences        «..» 

his  conduct:  Leev.Sankey  (1).    At  all  eyents,  the  two  solicitors    i  ^*J''" 

2;ht  to  pay  the  costs  of  the  suit  which  has  been  rendered  neces-      adbt. 

■y  by  their  conduct.    It  is  tme  that  the  Court  disoonrages 

rsons  being  made  pertieB  merely  for  the  sake  of  making  them 

Y  costs ;  but  in  this  case  substantial  relief  was  sought  against 

iee  Defendants:  Bennrfv.  Fade  (2);  FylerY.F)/ler{3y,  BoKles  y. 

wart  (4). 

Mr.  Lindlmf,  Q.C.,  and  Mr.  Beffff,  for  Mr.  Buffield;  and  Mr.  W. 
anon,  Q.C.,  for  Mr.  Prestoji,  were  not  called  on. 

Ur,  S.  B.  Rogers,  for  J.  W.  Addy's  administratrix. 

RD  Selbobhe,  L.C. : — 

[t  is  equally  important  to  maintain  the  doctrine  of  trusts  which 
jstebliahed  in  this  Court,  and  not  to  strain  it  by  unreasonable 
istmction  beyond  its  due  and  proper  limits.  There  would  be 
better  mode  of  undermining  the  sound  doctrines  of  equity  than 
make  unreasonable  and  inequitable  applications  of  them. 
Kow  in  this  case  we  have  fo  deal  with  certain  persons  who  are 
stees,  and  with  certain  other  persons  who  are  not  trustees.  That 
\  distinction  to  be  borne  in  mind  throngbont  the  casa  Those 
o  create  a  tmst  clothe  the  trustee  with  a  legal  power  and 
itrol  over  the  trast  property,  imposing  on  him  a  corresponding 
ponsibility.  That  responsibility  may  no  doubt  be  extended  in 
uty  to  others  who  are  not  properly  trustees,  if  they  are  found 
her  making  themselves  trustees  do  ton  tori,  or  actually  partici- 
ting  in  any  fraudulent  conduct  of  the  trustee  to  the  injury  of  the 
tut  que  truat.  But,  on  the  other  hand,  stealers  are  not  to  be 
Lde  constructive  trustees  merely  because  they  act  as  the  agents 
trustees  in  transactions  within  their  legal  powers,  transactions, 
chaps  of  which  a  Court  of  Equity  may  diaapproTC,  unless  those 
ents  receive  and  become  chai^eable  with  some  part  of  the  trust 

(X)  Law  Rep.  15  Eq.  20*.  (3)  3  Beav.  550. 

(2)  2  Atk.  324.  (4)  1  ScD.  tc  Let.  209. 
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property,  or  nnless  they  aasiat  witli  knowledge  in  a  disboiiest  an 
'  fraudalent  design  on  the  part  of  the  trustees.  Those  are  the  prii 
oiples,  as  it  seems  to  me,  which  we  must  bear  in  mind  in  deaho 
with  the  facta  of  this  case.  If  those  principles  were  disre^srdH 
I  know  not  how  any  one  oould,  in  transactioiu  admitting  of  donl 
as  to  the  riew  which  a  Court  of  Equity  might  take  of  them,  safel 
discharge  the  office  of  solicitor,  of  banker,  or  of  agent  of  any  soi 
to  trustees.  But,  on  the  other  hand,  if  persons  dealing  bonestl 
as  agents  are  at  liberty  to  rely  on  the  l^al  power  of  the  trostee: 
and  are  not  to  have  the  oharaoter  of  tmstees  constructively  iu 
posed  upon  them,  then  the  transactions  of  mankind  can  safely  b 
oarried  tlirough;  and  I  apprehend  those  who  create  trusts  d 
expressly  intend,  in  the  absence  of  irand  and  dishonesty,  to  exont 
rate  such  agents  of  all  classes  from  the  responsibilities  which  ai 
expressly  incnmbeut,  by  reason  of  the  fiduciary  relation,  upon  tfa 
trustees. 

Now,  what  is  there  in  this  case  to  make  either  of  these  tw 
solicitors  responsible  as  a  construotire  trustee  for  the  breaches  i 
trust  which  wore  in  fact  committed  by  Mr,  Banua,  and  for  whic 
Mr.  Addy  was  also  responsible  ?  The  faots  appear  to  be  neith< 
more  nor  less  than  these :  that  Mr.  Duffield  had,  on  the  part  i 
Mr.  Addy,  prepared  an  instrument  appointing  Mr.  Bamet  to  I 
trustee  of  what  I  may  call  the  Bamet'  share  of  a  certain  trust  fum 
of  which  Mr,  Addtf  was  at  that  time  sole  trustee,  and  that  he  afte 
wards  introdnced  Mr.  Addy  to  a  broker  for  the  purpose  of  the  sal 
of  a  part  of  the  trust  fond  which  was  sold  for  the  payment  < 
certain  costs.  That  is  the  case  as  against  Mr.  Dxt^eld.  As  agaim 
Mr.  Fretton,  the  case  is  simply  that  he,  as  the  solicitor  of  Mr.  Bame 
perused  and  approved  the  instrument  by  which  Mr,  Bcvrna  was  1 
be  appointed  a  trustee  of  the  Bamet'  share  of  the  trust  property  i 
Mr.  Addy's  place. 

To  take  the  latter  case  first,  what  are  the  principles  on  whic 
Mr.  FreaUm  can  be  held  responsible  for  that  ?  There  is  not  tb 
slightest  trace  whatever  of  knowledge  or  suspicion  on  his  pai 
of  an  improper  or  dishonest  deagn  in  the  transaction.  There  wf 
nothing  to  lead  him  to  suppose  that  Mr.  Bonn,  when  he  had  bee 
so  appointed  a  trustee  (assuming  the  appointment  to  be  follows 
up  by  a  transfer,  which  was.  after  all  a  thing  made  neither  moi 
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\f  nor  less  easy  by  what  Mr,  Pretton  did),  intended  to  stUl  oat       L.  c. 
)  fund  and  pat  the  money  into  his  own  pocket    He  w&b  called 
as  a  solicitor  to  approve  a  form  of  deed  which  a  person  baring        -..^^ 
i  legal  power  proposed  to  exeente.  That  was  not  quite  a  correct      Bamu 
Dg  to  do  OD  the  part  of  the  persoQ  having  the  legal  power,  but       ^™^- 
authority  has  been  cited  to  shew  that  a  solicitor  would  be  re- 
insible'  in  such  a  case ;  and  if  we  were  to  hold  that  he  became 
xmstructive  trustee  by  the  preparation  of  such  a  deed,  never 
ring  at  any  moment  of  time  had  any  part  of  the  trust  fund  in 

poesessioD,  and  not  having  enabled  any  one,  who  otherwise 
ght  not  have  had  the  power,  to  commit  a  breach  of  trust,  wo 
)uJd  be  acting  not  only  without  authority,  but,  as  I  fully  believe, 
liuBt  authorities  which  might  have  been  referred  to,  and  making 
learly  impossible  for  any  person  safely  to  act  as  a  solicitor  for 
f  retiring  trustee  or  any  incoming  trustee,  unless  he  takes  upon 
oself  the  office  of  a  Court  of  Equity,  and  satisfies  himself  that 
ire  is  nothing  which  can  by  any  possibility  be  called  in  question 
any  part  of  the  transaction,  I  am  not  prepared  to  hold  that  a 
icitor  is  nnder  any  such  responsibility,  and  as  to  Mr.  Pretton, 
entirely  concur  with  the  Tioe-Chancellor,  who  did  not  think  it 
wssary  to  hear  the  Defendant's  counsel. 
Fhe  case  as  to  Mr.  Du^dd,  when  carefully  ezamined,  goes  very 
le  beyond  that,  and  not  at  nil,  I  think,  beyond  it  in  anything 
terial  to  the  alleged  equity.    In  addition  to  the  settlement 

Mr.  Addi/,  the  proposed  appointor,  of  the  appointment  of 
.  Bama  as  a  trustee,  he  also  prepared  a  deed  of  indemni^  to  be 
!cuted  by  Bama  to  Addy  ;  and  be  admits  that  he  was  aware  that, 
a  general  rule,  it  was  not  a  safe  thing  for  a  trustee  to  transfer 
rust  fund  to  a  single  new  trustee,  however  regularly  appointed, 
1  therefore  he  advised  his  client  against  it  He  says  he  advised 
unst  it  from  the  beginning  to  the  end,  on  that  ground  and  that 
nciple,  not  at  all  apprehending,  and  having  no  reason  to  appre- 
nd,  any  dishonest  purpose  on  the  part  of  either  Addy  or  Bamet, 
i  he  advised  his  client,  if  he  did  make  a  transfer,  to  have  a  deed 
indemnity.  I  confess  I  cannot  see  how  npon  those  grounds  we 
lid  hold  him  a  constructive  trustee,  and  liable  for  a  breach  of 
ist,  by  either  Bamei  or  Addy,  unless  we  were  prepared  to  go  the 
igth  of  saying  that  in  every  case  In  which,  a  doubtful  transaction 
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being  contemplated  between  trostee  and  cettw 
indemnity  is  provided  to  make  the  trustee  sa 
prepares  the  deed  is  himself  liable ;  because^ 
the  same  circtunstanoes  in  principle  must  oct 
is  apparent  that  the  transaction  may  not  b 
terms  of  the  tnut,  and  that  a  Ck>art  of  £q 
trustee  liable ;  and  for  that  reason  he  takes  an 
be  on  alarming  doctrine  if  we  were  to  lay  don 
of  purpose  end  the  absence  of  fraud,  that  the 
case  made  a  constroctire  trustee ;  and  we  are 
first  Judges  to  lay  down  that  doctrine,  it  certai 
laid  down  by  any  of  our  predecessors. 

Now,  ought  or  ought  not  Mr.  DuffiM,  (for  as  to  Mr.  Preiton  the 
is  really  no  question),  from  the  circamstances  of  the  case,  to  be  he 
to  hare  been  aware  that  something  wrong  was  intended?  The 
is  not  a  scintilla  of  evidence  that  he  was  aware  of  anything  of  t! 
kind.  He  swears  positively  that  he  was  not,  as  does  Mr.  Prate 
and  Mr.  Addy  swears  the  same.  The  fact^  appear  to  be  these  [£ 
Lordship  then  referred  to  the  facts  which  are  stated  above,  ai 
continued] : — 

All  these  circumstances,  and  his  own  honest  advice  to  his  diei 
pointing  out  the  risk  and  the  dangers,  and  reconunending  th 
the  transaction  should  not  proceed,  prove  that  he  thought  th 
was  all  which  he,  as  solicitor,  was  bound  to  do.  He  did  not  thii 
he  incurred  responsibility  by  aettling  the  form  of  the  deed,  whic 
after  all,  did  not  increase  the  power  of  Mr.  Addy,  who  was  th 
sole  trustee,  to  commit  a  breach  of  trust  We  cannot  consistent 
with  the  evidence,  or  with  justice,  or  reason,  disbelieve  Mr.  Dnffia 
when  he  says  he  never  knew  nor  suspected  any  dishonest  pnrpoi 
or  believed  that  any  actual  fraud  would  result  from  what  v 
done ;  and  if  that  be  a  true  interpretation  of  the  lacts,  I  certain! 
for  one,  am  unable  to  hold  him  responsible. 

"With  respect  to  the  receipt  of  the  money,  he  received  nothi] 
except  two  sums,  one  which  belonged  to  the  Barlow  family,  and  i 
which  nothing  turns,  and  the  other  a  part  of  the  aggregate  tm 
fund,  before  division,  of  which  a  third  came  from  the  Bamei  ehai 
representing  £65 ;  and  it  is  said  he  is  to  be  charged  with  th 
(though  he  did  not  retain  or  use  for  his  own  benefit  a  sing 
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billing  of  that  money)  became  tiid  aothority  of  the  trosteeB  to 
pply  that  money  in  the  payment  of  certaia  coda  of  a  pierioos 
lit,  which  had  been  compromiBed,  was  not  obtained  from  this 
'onrt.  Now  the  trostee,  Mr.  Addy,  was,  as  I  bare  said,  at  that 
ime,  beyond  qaeetion,  the  legal  owner  of  the  fund.  He  and  Mr.  ' 
W%,  the  deceased  trustee,  had  a  right,  by  the  terms  of  the  will, 
>  be  indemnified  against  all  costs  properly  or  Teasonably  inourred 
t  connection  with  the  trust.  These  costs  had  been  incarred  in  a 
lit  brought  against  them  in  the  name  of  the  present  FlaintiSs, 
le  Barnes  children,  by  a  next  friend  under  the  advice  of  Mr. 
'arJcer,  the  family  solicitor,  which  suit,  having  proceeded  to  a 
artaitt  extent,  had  been  compromised  on  the  terms  that  all  three 
larea  of  this  fund,  die  Barlow  share,  the  Bamet  share,  and  the 
(Uy  share,  sbonld  bear  their  proportion  of  the  trast«es'  costs.  The 
ustee,  Addy,  authorized  the  sale  for  that  purpose  and  that  applica- 
on  of  the  money,  and  it  was  so  applied ;  and  I  am  most  clearly 
r  opinion,  first  of  all,  that  there  is  nothing  before  us  to  shew  that 
ich  an  application  was  improper  on  the  part  of  Mr.  Addy,  the 
iistee ;  but,  secondly,  that  if  it  had  been,  the  solicitor  could  not 
DBsibly  have  been  held  on  that  account  reqwusible.  Then  it  is 
lid  that  if  we  do  not  find  these  gentlemen  answerable  for  the 
loney,  we  ought  to  charge  them  with  costs.  I  repeat  what  I  said 
oiing  the  argument  that  I  have  been  under  the  impression,  and 
hope  the  impression  will  go  abroad,  that  of  late  years  the  Court 
u  set  its  face  against  making  solicitors  or  others,  who  are  properly 
itnesses,  and  who  are  not  chaif;eable  with  any  part  of  the  relief 
rayed,  parties  to  suits  with  a  view  of  charging  them  with  costs 
lone.  I  know  no  principle  on  which  they  can  be  charged  and 
lade  parties,  for  that  purpose,  unless  other  and  further  relief 
light  also  be  given  against  them.  In  this  case  we  have  held 
lat  these  gentlemen  are  not  so  chargeable;  and  on  all  these 
rounds  I  am  clearly  of  opinion  that  the  decree  of  the  Yice-Cban- 
jllor  must  be  affirmed,  and  the  appeal  dismissed  with  costs. 

m  W.  M.  James,  L.J.  i — 

I  am  entirely  of  the  same  opinion.  I  desire  to  add  that  I  most 
ndially  concur  in  the  general  principle  with  which  the  liord 
Sianoellor  began  his  judgment.    I  have  long  thought,  and  more 
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than  once  expressed  my  opinion  from  tliis  seat,  that  this  Conr 
in  some  cases  gone  to  the  very  verge  of  justice  in  making  go 
eettuia  que  trust  the  oonsequencea  of  the  broaches  of  trust  of 
trustees  at  the  expense  of  persons  perfectly  lionest,  bat  who 
been,  in  some  more  or  less  degree,  injudicious.  I  do  not  thi 
is  for  the  good  of  eestuis  que  trust,  or  the  good  of  the  world, 
those  cases  should  be  extended. 

With  regard  to  what  was  said  by  the  Lord  Chancellor  01 
subject  of  costs,  the  Yice-Chancellor,  in  his  judgment  in  the  ( 
below,  said  that:  "  With  a  view  to  discouraging,  as  far  aa  poe 
suits  of  this  nature  against  solicitors,  I  shall  dismiss  the  bill  ag 
him  also  with  costs."  I  entirely  concur  with  his  desire  tc 
courage  such  suits. 

Sm  G.  MELLiaB,  L.J. : — 
I  entirety  concur. 

Sdicitor  for  the  Plaintiffs :  Mr.  B.  A.  Weaibroot: 
Solicitors  for  the  Defendant  Addy:  Messrs.  Olynes  d  Soa. 
Solicitors  for  the  Defendant  JhffiM:  Messrs.  DuffieH  A  E 
Soliritor  for  the  Defendant  Preston:  Mr.  WrB.  Prestm. 
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Jn  re  HOYLAKE  RAILWAY  COMPANY.  L.JJ 

Em  parte  LITTLEDALE.  im 

ContrHmiory—CaiU  IHm— IVim^er— Potttup  Share*— Compmiet  ClauK*  ^^ 

Aet,  1846  (8  Vict.  o.  16),  1. 16. 

If  a  (zuufer  of  ■hues  in  a  compaDf  sutgeot  to  the  Cmnjnnwi  CToHWt 
Jii  on  which  calU  are  Arte  has  been  iiegutered,  the  tnnafBr  is  not,  under 
the  I6th  flection  of  the  Companiei  Clautu  Act,  rendered  invalid ;  the  former 
■hareholder  is  not  a  contribntory,  and  ia  merely  a  debtor  to  the  company  for 
the  amoimt  of  the  calla ;  and  the  direotors  may  be  liable  lor  any  looa  to  the 
compuiy  occasioned  by  the  tranafer. 

Order  of  Malini,  Y.C.,  aEGrmed. 

L  HE  Hoylake  RaHway  Company  was  what  is  called  a  contractor's 
impany,  that  is  to  say,  Piercy,  the  contmctor,  agreed  to  bay  the 
j]d  and  coDStnict  the  works,  and  to  be  paid  partly  in  money,  but 
liefly  in  shares  and  in  debentures  conBidered  as  fiilly  paid  np. 
he  company  was  incorporated  by  an  Act  of  Parliament  with 
bich  the  Compania  Clauses  Consolidation  Act  was  incorporated. 
he  works  were  begon,  and  there  was  an  account  current  between 
r.  Fierey  and  the  company,  in  which  from  time  to  time  shares 
id  debentures  fully  paid  up  were  entered  as  issued  to  Mr.  Piercy. 
T.  LitSedale  was  the  chairman  of  the  board  of  directors,  and  he 
id  another  director  became  dissatisfled  with  the  manner  in  which 
e  busioess  was  carried  on.  Ad  arrangement  was  accordingly 
ade  that  they  should  retire  from  the  direction  and  transfer  their 
ares  to  Mr.  Fierey. 

One  hundred  shares  were  at  this  time  standing  in  the  name  of 
r.  LiiQedale,  on  which  £300  was  due  on  account  of  calls  already 
ade,  and  there  was  a  further  liability  of  £600.  These  shares 
!re,  on  the  8th  of  August,  1866,  in  porsaance  of  this  arrange- 
ent,  transferred  by  Mr.  LiUledale  to  Mr.  Piercy.  The  transfer 
>8  registered  on  the  same  day,  and  Mr.  LOtledtde  ceased  to  act  as 
director. 

At  a  meeting  of  directors  held  on  the  24th  of  August,  1866,  a 
solution  was  passed  that  the  amount  required  to  fully  pay  np 
ese  100  shares  (and  also  other  shares  similarly  transferred  to 
voK  IX.  r  1 
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Mr.  Pieret/)  be  deducted  from  the  sum  claimed  by  Mr.  Pier 
against  the  company,  and  that  such  amoant  be  credited  to  i 
said  shares.  Entries  were  made  in  the  books  crediting  Ur.  Liti 
^  dale  and  the  other  shareholders  witli  tbe  amounts  due  for  the  caL 
and  debiting  Mr.  Pieretf*  account  with  an  equal  sum ;  and  tl 
**  shares  were  entered  on  the  register  as  fully  paid  up.  The  legist 
of  shareholders  was  on  the  table  for  inspection  at  every  ordina 
general  meeting  of  the  company  ;  and  up  to  the  30th  of  Aoguj 
1867,  the  seal  of  the  company  was  at  every  ordinary  g^ieral  met 
ing  of  the  company  affised  to  the  register.  The  last  meetii 
appeared  to  have  been  held  in  November,  liJ67,  but  a  winding-i 
order  was  not  made  until  1872,  a  warrant  of  abandonment  havii 
in  the  meantime  been  obtained. 

The  official  liquidator  placed  Mr.  LittledaJe  on  the  list  of  co 
tributories  in  respect  to  these  100  shares.  Amongst  other  tliin 
the  official  liquidator  disputed  whether  anything  was  properly  di 
to  Mr.  Pieretf  when  the  transfer  was  made. 

Mr.  Liitledaie  applied  to  have  his  name  r^noved  from  the  lif 
and  the  Vice-Cbancellor  Malim  made  an  orderthat  the  name  shoa 
be  removed.  His  Honour  was  of  opinion  that  the  transfer  w 
irregular,  but  had  been  acquiesced  in  by  the  directors  at  the  me£ 
ing  of  the  24th  of  August ;  and  that  the  time  which  had  dUips< 
had  settled  the  question. 

The  official  liquidator  appealed. 

Mr.  Jackson,  Q.C.,  and  Mr.  WetUake,  Q.C.,  in  support  of  tj 
appeal: — 

This  was  a  mere  scheme  to  get  rid  of  troublesome  directors,  ai 
to  get  a  board  of  directors  to  suit  Mr,  Piere^,  and  as  such  it  caim 
stand.  Moreover,  the  transfer  is  invalid,  for  no  transfer  can  I 
made  whilst  calls  axe  in  arrear :  Companies  Claaiet  ConMUdati 
Act,  8  Vict  0.  16,  s.  16.  We  also  deny  that  the  board  had  ai 
right  to  treat  these  Bhares  as  luUy  paid  up.  Mr.  Pierej/  did  n 
complete  the  line  or  fulfil  his  agreements,  and  was  not  entitled 
be  paid. 

Mr.  Eiffgint,  Q.C.,  and  Mr.  Sardawdl,  for  Mr.  LiHUdak,  we 
not  called  upon. 
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am  of  opinion  that  the  oider  of  the  Vico*ChanceUor  in  this       1B74 
)  ooght  to  be  aXtraed.  Jn  n 

fr.  JAtUadaie  was  a  shareholder,  and  he  transferred  hia  ehares  q^^^ 
\  Mr.  Fiany.  The  transfer  was  duly  r^pstered  in  the  books  of  Ex  pai 
company.  Ur.  Pieny,  with  respect  to  some  of  tlie  aharea,  as 
aretotd,  and  I  suppose  it  is  a  iact,  has  remiuned  on  the  roister 
ihaieholdera ;  and  Mr.  Pierey't  transferees,  under  certain  sab- 
lent  tiassfere,  were  the  registered  owners  of  other  of  those 
-ee  at  the  Ume  of  the  winding-np. 

[r.  lAtHedaie,  therefore,  was  not  a  sbar^older  on  tiie  register 
espect  of  these  shares.  Why  is  he  to  be  pot  upon  it?  It  is 
that  he  was  chairman  of  the  company,  and  that  be  transferred 
le  shares  by  reason  of  some  bargain  between  him  and  Mr. 
rey,  which  was  not  proper  as  regards  the  company.  That  might 
he  foundation  of  some  application  in  respect  of  any  loss  which 
been  sustained  through  a  breach  of  trust;  hot  it  cannot  make 
an  who  was  not  a  shareholder  a  shiareholder  or  a  contributory 
aspect  of  those  shares. 

\  is  sog$;e8ted  that  Hr.  LUdedaie  allowed  the  shares  to  be 
aferred  while  there  was  in  arrear  a  call  of  £3  per  share  doe 
1  him  in  respect  of  those  shares ;  and  it  is  said  that  the  16th 
ion  of  tlie  Companiea  Olauaet  OontoUdaiion  Ad  provides  that  a 
ebolder  shall  not  be  entitled  to  transfer  his  shares  while  there 
ly  call  in  anear  on  those  shares,  or  upon  any  other  shares  in 
company  held  by  him.  The  very  nature  of  that  provision,  by 
extent  to  which  it  is  carried,  clearly  shews  that  it  was  intended 
^e  protecticoi  of  the  company,  and  as  a  mode  by  whic&  the 
pany  was  to  have  a  lien  apon  all  the  shares  of  evory  share- 
ler  in  respect  of  any  calls  dne  &om  him  in  respect  of  any 
'es  whatsooTer.  It  was  for  the  protection  of  the  company,  but 
a  provisicm  which,  if  waived  by  the  company,  does  not  make  the  ' 
sfer  void  It  does  not  make  the  shares  still  remain  the  shares 
he  persons  who  transferred  them,  or  cease  to  be  the  shares  of 
transferee.  If  there  was  any  breach  of  doty  on  the  part  of 
rector  in  respect  of  that  transfer,  that  breach  of  dnty  might 
he  gronod  of  a  special  action  or  soit  against  him.  In  this 
I  the  breach  of  daty  (if  any)  vras  by  the  directors  for  the  time 
T2  I 
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being,  vho  assented  to  tlie  transfer.  It  ia  said  on  the  one  si 
however,  that  the  shares  were  really  paid-up  sbttfes,  ao  that  th 
was  no  breach  of  dutjr  at  all.  On  the  other  side  it  is  said  tl 
were  not  paid  up.  'What  appears  on  the  evidenoe  is  this:  t 
the  transferee,  Mr.  Pieret/,  bad  contracted  to  moke  the  whole  li 
'  to  buy  the  land,  and  to  execute  the  works.  He  continued  to 
ont  money  in  executing  the  works  for  the  company ;  and  imm* 
ately  after  the  transfer,  in  the  course  of  the  corrent  accoi 
between  Mr.  Pierey  and  the  company,  the  £300  that  was  due 
respect  of  those  shares  was  debited  to  Ifr.  Pieret/,  on  the  t 
hand,  as  the  contractor,  and  credited  to  him  on  the  other  side 
his  character  of  shareholder.  So  that  in  the  ranning  accoi 
between  the  two  parties  the  calls  were  entered  as  actually  pa 
and  if  they  were  not  actually  paid,  there  would  stilt  be  an  act 
against  Mr.  LUtiedale,  because  he  was  the  shareholder  at  the  ti 
when  the  calls  were  made,  and  he  would  stilt  be  liable  in  resp 
of  the  calls  then  due,  the  non-payment  of  which  was  the  only  thJ 
that  could  be  alleged  to  be  improper,  either  on  the  part  of  hi 
self  or  the  other  shareholders.  If  the  calls  have  not  been  pe 
his  liability  still  continues,  but  that  is  not  a  thing  which  can 
determined  in  this  proceeding,  which  is  to  make  him  a  contribute 
in  respect  of  those  shares. 

It  is  said,  indeed,  that  the  200th  aectitm  of  the  Companut  A 
1862,  is  applicable  to  this  case.  That  section  enacts  that,  "  In  t 
event  of  an  unregistered  company  being  wound  up,  every  pers 
shall  be  deemed  to  be  a  contributory  who  is  liable  at  law  or 
equity  to  pay  or  contribute  to  the  payment  of  any  debt  or  liability 
the  company."  Bat  Mr.  LUtiedale  was  not  liable  in  law  or  in  equi 
to  pay  or  contribute  to  any  debt  of  tiie  company.  He  was  merely 
the  position  of  a  person  who  might  owe  money  to  the  compai 
He  could  not  bo  made  a  contributory  for  that  purpose,  or  for  t 
'  purpose  of  adjusting  the  rights  of  the  contributories  among  thei 
selves.  We  cannot  make  any  debtor  to  a  company  liable  as 
contributory,  because  the  money  coming  from  him  might  ' 
used  for  the  purpose  of  settling  the  debts  of  the  company 
adjusting  the  liabiHties  between  the  shareholders.  He  was,  to  t 
intents  and  purposes,  in  exactly  the  same  position  as  if  his  shar 
bad  been  forfeited ;  that  is,  he  would  be  a  debtor  for  the  a 
doe  at  the  time,  if  anything  was  doe. 
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It  18  impDsnble  fiir  as  in  a  caae  of  this  kiad  to  go  into  the 
xnint^  whidi  were  numing  oa  for  yean  before  and  yeats  aftor- 
ids  between  the  oontraotoi,  Ur.  Piera/,  and  the  company,  for  the 
rpofle  of  ascertaining  whether  there  was  anything  dne  at  that  „^ 
le  or  becoming  dae  afterwards  which  was  properly  attributable     j 
the  payment  of  theae  calls.    I  should  think  it  exceedingly  diffi-  ^'' 
It  to  make  out  that  anything  would  be  due,  having  regard  to  the 
le  at  which  this  was  done,  or  the  time  these  works  went  on.    How- 
ir,  that  will  be  determined  if  ever  the  liquidator  is  advised  to  try 
)  case  of  a  claim  against  Mr.  IAttU3ale  as  a  debtor  to  the  company. 
[  think  the  order  of  the  Vice-Chancellor  was  qnito  right,  and 
it  the  appeal  ought  to  be  dismissed  with  costs. 

t  G.  Hellish,  LJ.  : — 

[  am  of  the  same  opinion.  It  appears  to  me  that  the  only  real 
Mtion  is  whether  the  16th  sectioa  of  the  Cbmpanus  damea  Con- 
Idation  Act  prevented  the  transier  when  roistered  from  passing 
I  property  in  the  shares,  and  I  am  of  opinion  that  it  did  not.  It 
B :  "  No  shareholder  shall  be  entitled  to  transfer  any  share  after 
r  call  shall  have  been  made  in  respect  thereto  until  he  shall 
re  paid  such  call,  nor  ontil  he  shall  have  paid  all  calls  for  the 
le  being  due  on  every  shore  held  by  him."  Now  the  mete  fact 
t  that  section  applies  not  merely  to  the  shares  in  respect  of 
Ich  the  call  is  made,  but  to  all  other  shares  which  the  share- 
der  may  hoid,  seems  to  me  very  clearly  to  shew  that  the  object 
the  section  is  merely  to  give  the  company  b  right  over  the 
res.  If  that  were  not  so,  the  oonsequenoe  would  be  ihat  if 
m  calls  are  due  the  company  allow  either  those  shares  or 
'  other  shares  belcmging  to  the  same  shareholder  to  be  trans- 
red,  neither  the  purchaser  nor  anybody  who  subsequently  pur- 
sed  from  that  purchaser  would_ever  become  the  real  holder  of 
shares. 

i^en  it  is  sud  we  ought  to  hold  this  to  be  so  because  the 
tion  is  for  the  benefit  of  the  creditors  as  well  as  of  the  company, 
the  first  place  I  do  not  think  that  there  is  anything  in  that 
tion  which  shews  the  Legislature  to  have  had  the  rights  of 
iitois  in  view  at  the  time  when  they  passed  it  But  if  they  had 
•e  lights  in  view,  I  am  not  at  all  certain  that  it  would  be  Sac 
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the  creditors'  benefit  to  Iiold  that  the  tiaisfer  was  absolateljr  \ 
The  36th  section  of  8  Vict.  c.  16,  which  is  the  only  section  grrii 
right  to  creditors,  provides  that  if  after  a  creditor  has  recoT 

^  jadgment  and  has  issued  ezeCQtion  he  cannot  get  satisfied  out  of 
property  of  the  company,  then  he'may  hare  execution  against 

''  shareholder.  Now  it  seems  quite  clear  that  he  cannot  have  ex 
tion  against  two  shareholders  as  the  holders  of  the  same  alu 
Then,  which  of  the  persons  is  the  holder  of  the  shares — ^the  man 
has  transferred  them  withont  having  paid  a  call,  or  the  man 
has  purchased  them  and  is  registered?  I  do  not  see  wb; 
should  not  be  quite  as  much,  or  more,  for  the  benefit  of 
creditor  to  go  against  the  purchaser  who  has  purchased  am 
registered. 

It  appears  to  me,  therefore,  that  if  the  directors  assent  t 
tranter,  the  property  in  the  shares  passes.  That  being  so,  v1 
ever  other  remedies  there  may  be,  Mr.  LitSedale  cannot  be  m 
a  contribatory.  If  the  creditors  or  shareholders  have  any  rem( 
they  may,  as  has  been  pointed  out,  bring  an  action  against  him 
not  having  paid  the  cidls  which  were  made  at  the  time  when 
was  a  shareholder,  and  possibly  they  may  have  a  remedy  aga 
all  the  directors  of  the  company  who  anented  to  the  transfer  be 
made  without  the  payment  of  that  call. 

But  it  is  not  necessary  now  to  give  any  opinion  on  that  sabj 
This  is  not  an  application  of  that  kind.  The  question  befbr< 
simply  is,  whether  Mr,  LffUedale  ought  to  be  held  to  be  the  < 
tribntory  in  respect  of  these  shares.  He  cannot  be  so  imlees  h 
in  point  of  law  the  person  who  ought  to  be  on  the  register  as 
holder  of  the  shares,  and  in  my  opinion  he  is  not  the  person  ^ 
ought  to  be  on  the  register  in  respect  of  them. 

The  appeal  must  be  dismissed  with  costs  to  be  paid  by 
official  liquidator. 

Solicitots  fbr  the  Official  Liquidator:  Messrs.  Aahurtt,  Hot 
ACo. 

Soliciton  for  Mr.  LUtiedale:  Messrs.  (Si«M»r,  Ur^bari,  A  O 
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rtt  ra  NEATH  AND  BEECON  RAILWAY  COMPANY. 
Landt  CbuMi  Act,  181S,  u.  80,  85~-I>epota~Cotti. 

Wbcn  B  company  hu,  nniler  sect.  85  of  the  Landt  Clauiet  Act,  tftken  poft- 
■eariOD  of  bud  before  agreeinent,  upon  giving  a  bond  and  depoeitfng  mooej 
in  Conrt,  it  i>  Midtled,  upm  fulfilUag  the  conditions  of  the  bwid,  to  have  the 
money  repaid,  and  tbe  Court  caimot,  nnder  sect.  80,  order  payment  of  coats 
ont  (rfit: — 

Per  MeUiih,  LJ'. : — Scot.  80  only  anthorizea  the  Coort  to  make  an  order 
on  the  company  to  pay  cceti,  not  an  order  to  pay  them  ont  of  any  particalar 

US  was  an  appeal  petitioD  from  an  order  of  Yice-Chancellor 
on. 

Q  1864  the  Neaih  and  Brecon  BaUway  Company,  under  the 
era  of  an  Act  with  which  the  Landt  Clautea  Act  was  incor- 
kted,  served  upon  John  lAoyd  Vauffhan  Waikina  the  usual  notice 
xeat  for  certain  lands  of  which  he  was  in  posseBsion.  Mr. 
tiint  did  not  send  in  particulars  of  his  ckim,  and  the  company, 
\g  desirous  of  taking  possessioa,  proceeded,  under  sect.  85  of 
Act,  and  in  Norember,  1865,  paid  into  Court  £1544  Ts.  id., 

earn,  detennined  hy  two  suxreyors  according  to  the  Act,  and 
B  him  a  bond  in  the  sum  of  £1544  7s.  4d.,  conditioned  as  men- 
ed  in  that  section.  Id  February,  186G,  an  order  was  made 
investing  in  consols  the  Bum  so  paid  into  Court. 
Id  the  17th  of  June,  1867,  the  compensation  to  be  paid  by  the 
ipany  was  fixed  by  arbitration  at  £3400.  This  sum  was  paid 
the  company,  uid  in  June,  1873,  the  property  was  conveyed  to 
n.  They  then,  in  July,  1878,  presented  their  petition,  asking 
i  the  fbnd  id  Court  represeatiDg  the  £1544  7b.  4d.  and  its 
unolatioaa  might  be  sold  and  the  proceeds  paid  to  them.  Some 
he  BespoDdents,  the  puties  interested  in  the  estate,  opposed 
.  petition  on  the  groond  that  their  coDTeyancing  coats  had  not 
D  paid.  It  appeared  that  od  the  28th  of  June,  1873,  the  com- 
1  order  of  contse  to  tax  these  cost^  under  sect  8S  of  the  Act, 

been  obtained  at  the  Bolls. 

ty  order  dated  the  27th  ^  November,  1873,  Yice-Chancellor 
'.on  directed  the  fund  to  be  sold,  and  referred  it  to  the  Taxing 
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Haafer  to  tax  the  Be^wndeots  their  costs  of  the  a|^icatioii,  L 
clndiDg  (nc)  therein  all  reasonable  cbatges  and  espeoses  iacidei 
thereto  of  the  purchase  or  taking  of  the  lands  bj  the  company,  < 
'"  which  had  been  incurred  in  consequence  thereof  other  than  sue 
Co-  costs  as  were  by  the  Iiandg  damu  Ad  otherwise  provided  fc 
and  of  obtaining  the  order,  and  all  proceedings  relating  theret 
except  such  costs  (if  any)  as  were  occasioned  by  litigation  I 
adverse  claimants ;  and  it  was  ordered  that  the  costs,  when  taxe 
should  be  paid  out  of  the  proceeds  of  sale,  and  the  residue  of  sue 
proceeds  paid  to  the  solicitor  of  Uie  company  on  their  behalf. 

The  company  presented  their  appeal  petitiou  to  have  this  ordi 
varied  by  omitting  all  the  directions  relating  to  costs,  and  by  orde 
ing  the  whole  proceeds  of  sale  to  be  paid  to  their  solicitors  on  the 
behalf. 

Mr.  Eddia,  Q.C.,  and  Mr.  Dundat  Gardiner,  for  the  Appelknl 
referred  to  Ex  fwrin  Stevens  (1)  ;  Ex  parte  Flower  (2) ;  Ex  par 
Oreai  NorUiem  EaUioa^  Company  (3) ;  Lands  Clauses  Consolidi 
tion  Ad,  1845,  bs.  80,  82.  83,  85,  87. 

Mr.  Kaif,  Q.C.,  and  Mr.  CraeknaB,  for  the  principal  liespondent 
referred  to  Ex  parte  Flower;  Ex  parte  Morris  (4) ;  Ex  par 
Eastern  Counties  Baiiway  Company  (5). 

Mr.  A.  P.  Wkaidtf,  ior  other  Respondents. 

SmW.M.JAHM,LJ.:— 

I  am  of  opinion  that  this  Act  is  to  be  construed  aocoiding  i 
the  decision  of  Lord  CoUenkam  in  E«e  parte  SteoenM.  Honey  d 
posited  under  the  85th  section  is  deposited  for  a  particular  purpoc 
and  when  that  purpose  has  been  answered  the  Legislature  says, 
so  numy  words,  that  it  is  to  be  paid  out  to  the  company.  It  is  urgt 
that  the  Act  only  says  it  shall  be  lawful  for  the  Court  to  order 
to  be  paid  ont.  That  is  the  usual  courtesy  of  the  Legislature : 
dealing  with  the  judicature.  "  It  shall  be  lawM  "  means,  in  sn 
stance,  that  it  shall  not  be  lawful  to  do  otherwise. 

(1)  2  Ph.  T72.  (3)  5  B7.  Ouu,  26»,  272 ;  16  Sim.  169. 

(2)  Uw  Bsp.  1  Ch.  599.  <4>  Law  Itop.  12  Eq.  U& 

(fi)  S  117.  Oue^  210. 
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G.  Hellish,  L.  J. : —  L.  J, 

am  of  the  same  opinion.    By  sect.  85  the  money  is  depoeited        J5Z 
Court  to  insure  the  fulfilment  of  the  condition  of  the  bond       J" » 
ch  is  given  at  the  same  time.    If  the  Act  had  stopped  there,  it      Bbk 
lid  have  been  a  strong  thing  to  say  that  the  money  could  be     *'^"* 
lied  for  any  other  purpose.     But  it  does  not  stop  there,  for 
~  87  says  that,  upon  the  condition  of  the  bond  being  performed, 
ball  be  lawful  for  the  Court  to  order  the  money  to  be  repaid  to 
promoters  of  the  nodertaking.     That  means  that  the  Court 
LI  do  so,  it  being  the  nsnal  mode  of  giving  a  direction  to  a 
irt  of  Justice  to  say  that  it  shall  be  lawful  for  the  Court  to  do 
act    This  is  the  same  view  of  the  statute  as  was  taken  by 
d  Cottenham.    I  am  not  satisfied  that  any  of  these  costs  come 
lin  sect  80,  bat  supposing  they  do,  that  section  only  says  that 
tiall  be  lawfiil  for  the  Court  to  order  them  to  be  paid,  aud  I  do 
think  we  ought  to  construe  that  as  meaning  that  the  Court 
f  direct  them  to  be  paid  out  of  any  particular  funds,  for  par- 
liar  funds  are  generally  deposited  for  particular  purposes.  I  think 
clause  means  only  that  the  Court  may  make  an  order  upon  the 
ipany  to  pay  them. 

Ir.  Kaif  asked  that  the  company  might  be  ordered  to  pay  the 
s  of  the  Respondents  in  the  Court  below.  He  referred  to  JSb 
te  Stevme  (1). 

'he  Coubt  held  that  as  the  Bespondents  had  filed  as  affidavit  in 
osition  to  the  petition,  aud  increased  the  expense  by  their 
uccessful  contention,  no  order  ought  to  be  made  as  to  costs. 

loIioitoTs:  Messrs.  Dean  A  Taylor;  Mr.  Cfreenfield. 
(1)  2  Ph.  772. 
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In  rs  LIMEHOUSE  WORKS  C03IPANY. 
Kotict  of  Appeal  Motion — Vacating  Inrdmenl. 

Notice  of  appe&l  motion  wu  mttmI  wi^oat 
Qftme  of  Uie  eolioiton  terriog  it  Kppwred  oa  tl 
the  solicitor  of  the  AppeLlant,  having  diKovered 
goHcitor  of  the  Seapondent  to  allow  the  error  to  1 
dent's  solicitor  nfosed  this,  and  stated  that  ereiy 
be  taken.  The  appeal  motion  was  set  down,  and 
informed  of  it,  but  no  notice  of  its  b^g  set  di 
The  Respondent^  solicitor,  at  the  earlieet  possible 
appealed  from  :— 

Btld,  that,  u  dtsdnot  notice  that  no  teofaniculitr  nonM  be  wmired 
been  pwa,  the  Beepcndant  was  entitled  to  avail  himself  of  the  impili 
in  the  notice  of  motion  and  maintain  the  inrolnient,  though  there 
been  a  ooncapondenoe  which,  standing  alone,  might  have  led  the  Cow 
Tacste  it. 

J.  HIS  was  a  motioa  by  the  official  liquidator  of  the  Limeh< 
Worhe  Company,  Limited,  to  vacate  the  iDroIment  of  an  orde 
the  11th  of  December,  1873,  refusing  to  pat  the  Be^pcmd 
Coatet  on  the  list  of  contributoriea. 

On  the  24th  of  December,  Messre.  Wood  d  Sare,  the  Bolicii 
of  the  official  liquidator,  served  on  the  solicitors  of  Coatet  a  no 
of  appeal  motion  for  the  14th  of  January,  1874.  This  no 
was  neither  dated  nor  signed,  but  the  name  of  Messrs.  Woa 
Sare  appeared  on  the  hack.  On  the  5th  of  January  a  clerl 
Messrs.  Wood  &  Bare  called  on  Messrs.  Sevan  <&  WhiUing,  the  t 
citors  of  the  Beapondent,  aod  requested  to  be  allowed  to  rec 
the  omission.  Mr,  WhUiiag  stated  to  him  that  he  had  no  autho! 
to  allow  this  to  be  done,  that  he  should  act  under  the  adric 
counsel,  but,  sulgect  thereto,  should  not  be  disposed,  having  re^ 
to  the  nature  of  the  case,  to  wuve  any  objection,  hut  should  t 
every  technical  advantage  he  possibly  could ;  and  on  the  c1 
pressing  the  point  he  referred  him  to  Coatet,  who  declined  b 
anything  to  facilitate  an  appeaL 

On  the  6th  of  January  the  appeal  motion  was  set  down 
hearing  on  the  14th,  hut  no  notice  of  this  was  served  on 
Respondent.     The  Begistrar  made  in  the  book  a  note  that 
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The  official  liquidator  now  moved  to  vacate  the  iniolment 
the  ground  that  his  solicitors  had,  by  the  conduct  of  Meears.  Ba 
A  WhttUnff,  been  misled  into  believing  that  they  had  no  int 
tion  of  inroUing  the  order  bo  as  to  prevent  an  appeal. 

Mr.  Qlaate,  Q.C.,  and  Mr.  .Bottnaon,  for  the  motion : — 
We  submit  the  notice  of  motion  was  soffieieut  There  is 
order  directing  notices  of  motion  to  be  signed,  for  Cqdz.  Ord. 
rule  10,  only  applies  to  the  case  of  a  pauper,  and  the  statem 
in  DanieWa  Chancery  Practice  (1)  rests  on  no  authmrity.  Tbe 
dorsement  of  the  name  of  the  solicitors  serves  the  same  pur; 
as  s  sigoature.  The  Bespondents  knew  that  the  motion  had  b 
set  down  for  hearing,  and  if  there  was  any  irre^folarity  they  hi 
by  their  conduct  waived  it. 

Mr.  CoUon,  Q.C.,  Mr.  Biggins,  Q.C.,  and  Mr.  Meikold,  contra: 
Waiver  and  bad  faith  are  alike  out  of  the  question,  for  we  g 
■  the  other  side  Mr  notice  that  we  should  take  every  teohnical 
vantage.  The  iurolment  was  r^ular,  for  in  the  absence  of  1 
faith  nothing  hut  the  due  proaecntioa  of  an  appeal  could  Btof 
Knowledge  that  the  other  side  means  to  appeal  is  nothing :  SH 
Curtis  (3).  Here  there  was  no  due  prosecution  of  an  app 
Cons.  Ord.  xxxL  rule  1 :  Oroom  v.  Siinton  (8).  There  was  aoth 
in  tbe  correspondence  to  mislead  the  Appellants. 

Mr.  Qlasse,  in  reply. 

SiE  W.  M.  Jambs,  LJ.  :— 

I  am  of  opinion  that,  in  the  circumstances  of  the  case,  this  mot 
cannot  succeed.  Standing  by  itself^  the  oorrespoudenoe  wo 
probably  have  led  me  to  believe  that  all  formalitiefl  had  b 
waived,  and  that  the  parties  were  proceeding  on  the  footing  i 
the  case  was  to  be  decided  on  the  merits.  But  that  corresp 
dence  is  governed  by  what  had  previously  taken  place,  fief 
it  began,  an  irregolarity  in  the  notice  of  motion  of  appeal  had  bi 
discovered.    Tbe  Appellants  asked  that  it  mi^t  be  waived.    3 

(1)  6tb  Ed.  1440.  (2)  Law  Bep.  1  Ch.  42fi. 

(3>  2  Ph.  384. 
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itor  not  only  refneed  to  waive  it,  but  said  ia  sabataucd :  "  I       L,  jj. 
waive  nothing  in  this  case  without  the  actual  consent  of  my        iS74 
t"    They  go  to  the  client,  and  the  dient  saye  pontirely  that       in  rt 
XT^^olarity  is  not  to  be  waived.    It  was  therefore  known  to    y'*",°r 
applicants  that  the  qneetion  of  the  sufiSciency  of  the  notice        — 
to  be  raised ;  that  nothing  was  to  be  waired,  and  that  the 
es  were  to  be  at  arm's  length.    It  is,  therefore,  open  to  the 
■ondent  now  to  say  that  there  never  was  any  notice  of  appeal 
on  ench  as  the  Court  requires ;  and  that  being  so,  there  is  no 
prraecntion  of  an  appeal  as  can  prevent  inrolment.     The 
al  liqnidator  might  hare  entered  a  caveat,  and  so  prevented 
nrcJment,  but  be  cannot,  after  distinct  notice  that  every 
atage  would  be  taken,  be  beard  to  say  that  the  irregularity 
>een  waived,  or  that  he  has  been  misled.     The  Respondent  is 
led  to  maintain  his  inrolment,  and  the  motion  mnst  be  refused 
costs. 

3.  Mbllish,  LJ.  : — 
im  of  the  same  opinion. 

licitors :  Messrs.  Wood  &  Wire ;  Messrs.  Sevan  &  Whittinff. 
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Inrolment  tf  Deertt — Enlarging  7Vm»— Corn.  Ord.  xxin,  r.  28.  

A  PktDtiS',  within  one  month  of  the  end  of  the  five  years  after  a  decree 
ad  been  mode,  applied  to  have  it  inroUed,  and  obtained  an  Ofd^  accordingly. 
.fter  ibe  exi»ratioii  of  the  firs  yesTs,  he  difloovered  that  one  of  the  Defen- 
inla  iras  dead,  and  having  then  rerived  the  suit,  he  applied  to  have  the 
Kree  inrolled. 

The  ap[dication  was  refused. 

the  16th  of  December,  1867.  the  bill  in  this  suit  was  di»- 
d ;  as  reported  (1).     On  the  2lBt  of  November,  1872,  tbe- 
t,  on  on  M)  ^rt»  aj^lioation  by  the  Plaintiff  ordered  the 
(1)  Law  Rep.  3  Cb.  20S. 
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decree  to  be  iniolled  unless  caiue  vas  shewn  agunst  ihe  i 
witbia  tweoty-eight  days  after  serrioe  oa  the  Be&ndaQfs,  I 
and  VvBiamy.  Tlie  notice  was  served  on  Ward  ihe  Defen 
who  had  been  alflo  Bolicitw  for  the  other  Defendant  Ward 
ill  at  the  time,  and  it  was  stated  that  his  clerk,  who  attend 
tlie  bnsinees^  knew  nothing  of  the  pievioos  proceedings.  Oi 
2Qd  of  Ddoember  Ward  died.  On  the  16th  of  Janoary,  187 
order  for  inrolmttit  was  made,  the  executors  of  Ward  appei 
by  counsel.  The  FlaintifT,  on  proceeding  to  get  the  order  d 
up,  discovered  that  the  Defendant  VvJUamy  had  died  in  : 
The  Plaintiff  thereupon  filed  a  bill  of  revivor  against  the  e: 
tors  of  Ward  and  the  ezecntors  of  YvUiamy.  The  Defeni 
demurred,  but  the  demurrer  was  overruled;  and  nltimatel 
order  of  revivor  was  made.  The  Plaintiff  now  moved,  u 
Cons.  Ord.  xxiu.,  rule  28,  that  the  decree  might  be  inroUed, 
withstanding  the  five  years  had  elapsed. 

Mr.  Morgan,  Q.O.,  for  the  Plaintiff,  said  that  a  case  like 
where  the  Plaintiff  wished  to  proceed,  but  was  prevented  I 
accident,  had  the  pecoliar  circumstances  mentioned  in  the  Gei 
Order.  The  Plaintiff  could  not  know  that  VuUtamy  was  < 
Ward  most  have  known  it,  and  ought  to  have  told  the  Plai 
who  would  then  have  been  in  time,  and  would  of  course  '. 
taken  the  proper  steps.  He  wished  to  appeal,  and  was  doinj 
utmost  If  this  was  not  a  case  within  the  rule,  it  was  difficn 
conceive  one. 

Mr.  LitwUey,  Q.C.,  and  Mr.  Bevir,  for  the  ezecntors  of  Wt 
and 

Mr.  PActy,  for  (he  executors  of  YvSiamy,  were  not  called  uj 

Sib  \V.  M.  Jaues,  U.  :— 

The  Orders  of  the  Court  have  fixed  a  time  after  which  a  de 
shall  not  be  inrdled  unless  it  shall  seem  to  the  Lord  Ctuno 
or  Lords  Justices  just  and  expedient  to  enlarge  ihe  tim&  In 
particular  case  the  five  yean  have  long  eliqiaed,  both  the  De 
dants  are  dead,  and  we  are  now  asked  to  say  that  this  Plaii 
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mid  be  allowed  to  inrol  the  decree.    The  ezecaton  have  a  ri^ht 
ooDslder  the  matter  settled,  and  as  tlie  Plaintiff  waited  until 
)  month  only  of  the  fire  yean  remained,  he  is  not  now  entitled 
hare  the  time  enlarged, 
rhe  motion  must  be  refused  with  co8t& 

Solicitor  for  the  Plaintiff:  Mr.  £.  BandaU. 

Solicitors  for  the  Executors  of  Ward:  Messrs.  Tam^in,  Tayler, 

ToBeph. 

iolicitors  for  the  Executors  of  VvUtamy :  Messrs.  Frere  &  Co. 


Ea  parte  IZARD.     Jnre  COOK. 

■Jcruptcy — Auiymnait  of  all  DAlor'g  Proptrty — Previoui  Agrttmtnt  to  give 
%  Amignmeat  on  Demand—Bill*  r/  Saie  Act — Sankniptcy  Act,  1869,  i.  6.       J 

Two  tndera,  brothera,  obtained  advances  amoantiDg  to  £500  from  thdr 
&tber  and  brother  in  vaiioui  Boms,  and  in  IBTO,  on  the  last  adrance  of  £250 
they  eigned  an  agreemaat  that  they  would,  on  demand,  assign  the  lease  of 
tbeir  premises  and  tbeir  baaineso,  stock-in- Itade,  and  book  debts  to  the  cre- 
ditoia,  with  a  proviio  that  if  they  ahonld  repay  the  sums  advanced  the 
agreement  should  be  Toid,  but  if  tbey  should  fail  Co  do  so  a  valnatioa  should 
be  made,  and  the  balance,  if  any,  should  be  psid  to  the  debtors,  At  the  same 
time  the  lease  was  deposited  with  the  same  creditors  as  a  security  for  the  due 
performance  of  the  agreement.  In  1873  the  debtors  became  enibairasaed, 
and  the  creditor  donaaded  the  execution  of  an  assignment  in  puisnance  of 
the  agreement,  which  was  accordiDglyexecuted,and  the  balance  of  the  valua- 
tion of  the  property,  amounting  to  £123,  was  paid  to  the  debtors.  The 
assignment  included  substantially  the  whole  of  the  debtors'  property,  and  the 
'Creditors  took  possession  of  it  farlhwith.  A  few  days  afterwards  the  debtors 
filed  a  petltltn  for  liquidation,  and  the  truitee  applied  to  have  the  deed  of 
assignment  of  16T3  declared  void : — 

Held,  that  the  agreement  of  1870  became  a  binding  security  on  demand 
being  made,  and  that  the  assignment  of  1878,  being  based  upon  it,  was  valid. 

[IS  was  an  appeal  by  the  trustee  of  Wiiliam  Cook  and  John 
Je,  liquidating  debton,  from  an  order  of  Mr.  Registrar  Murray, 
ing  as  Chief  Judge, 

a  the  month  of  May,  1868,  the  debtors,  who  were  brothers,  pur- 
sed from  a  Mr.  Wilson  the  boBinesa  of  a  grocer  carried  on  in 
ri  Stnet,  Beading.   On  the  8th  (^  Kovember,  1868,  their  &ther. 
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Aaron  Goi^  adranced  them  the  Bom  of  £80,  and  od  the  8tl 
NoTember,  186S,  the  farther  Bnm  of  £170.  On  the  lltl 
Jnly,  1870,  B<Aert  Oook,  a  brother  of  the  debtors,  advanced  t) 
£100,  and  oo  the  4th  of  Angost,  1870,  the  further  Ban 
£150. 

Oq  the  29th  of  August,  1870,  a  written  agreement  between 
debtors  and  Aaron  Cook  and  Bobert  Cook  was  signed. 

The  agreement  recited  that  A.  Cook  and  R.  Cook  had  previoi 
advanced  to  W.  Cook  and  JoAn  Cook  the  earn  of  £500  and  apwa 
for  the  purpose  of  enabling  them  to  carry  on  their  bufdneas,  al 
tereat  at  the  rate  of  £6  per  cent  per  annum,  and  that  W.  Ooc^ 
J.  Cook  required  farther  advances  for  the  purpose  aforesaid  ant 
enlarge  their  trade ;  and  it  was  thereby  agreed  that  the  said  Wm 
and  John  Cook  would,  on  demand,  assign  the  business  then  can 
on  by  them  to  the  eaid  Aaron  and  Bobert  Cook,  together  with 
lease  of  the  premises  occupied  by  them,  and  in  which  the  st 
business  was  then  carried  on  (which  said  lease,  by  way  of  eqmtt 
charge  to  secure  the  due  observance  of  that  agreement,  was  i 
deposited  with  Aaron  and  Bobert  Cook,  or  one  of  them),  as  also 
fixtures,  stock,  and  ntensils  in  trade,  together  with  the  booh  de 
so  that  the  said  Aaron  and  Bobert  Cook,  or  one  of  them,  might 
able  to  carry  on  the  said  business  either  in  their  name  or  tba 
one  of  them,  or  in  the  name  of  the  said  W.  and  J.  Cook :  I 
Tided,  nevertheless,  that  if  the  said  W.  and  J.  Cook  should  ie| 
the  said  sum  of  £500  and  interest,  and  also  snch  farther  advao 
as  might  be  made  in  pursuance  of  that  agreement,  with  intcresi 
the  like  rate,  the  agreement  should  be  void ;  but  should  the  s 
W.  and  J,  Cook  be  unable  or  unwilling  to  repay  the  amounts  aforest 
then  an  inventory  and  ralaation  of  the  premises  should  be  takei 
Buch  manner  as  the  parties  thereto  should  mutually  agree,  and 
default  thereof  by  valuers  on  each  side,  or  their  umpire,  the  p 
ment  of  snch  purchase-money  and  valuation,  or  balance  thereof 
any),  to  be  made  in  the  manner  t^^ed  on  by  the  parties  there 
or  otherwise  upon  valaation  according  to  the  custom  of  the  tra 
It  was  also  agreed  that  Aaron  and  Bobert  Cook  should  employ, 
the  coodnct  and  management  of  the  bnainess  the  said  W.  a 
J.  Cook,  or  one  of  them,  at  a  salary. 

Oo  the  3lBt  of  December,  1870,  the  lease  of  the  premises  v 


L.  IX.]  CHANCEBT  APPEALS. 

ained  irom  the  laDdlord,  and  was  deposited  by  the  debtors  with 
ir  father,  Bobert  Cook,  shortly  after  the  Biaking  of  the  agree- 
Dt,  entered  into  the  service  of  his  brothers  at  a  salary,  and  oon- 
ued  in  their  service  until  the  5th  of  April,  1873.  In  March,  1873, 
<  affairs  of  the  debtors  became  embarrassed,  and  some  writs  were 
red  npon  tbem.  SfAeri  Cook  informed  his  father  that  he  was 
lid  executions  would  be  levied  npon  the  goods  on  the  premises. 
jy  consulted  Mr.  Mortimer,  the  fomily  solicitor,  and  by  his  advice 
emand  in  writing  requiring  the  debtors  to  execute  an  assign- 
it  of  their  property  in  putsnance  of  the  agreement  of  the  29th 
inguat,  1870,  was  served  npon  tbem.  On  the  4th  of  April, 
3,  Hr.  Boberi  Churchman,  who  was  the  vainer  who  had  valued 
stock-in-trade  when  the  debtors  purchased  it,  by  the  direction  of 
Mortimer  made  a  valoation  of  the  property  to  be  conveyed  at 
sum  of  £683  10s.  The  debt  and  interest  then  due  to  Aaron 
h  and  Bobert  Cook  amounted  to  £560.  Accordingly,  on  the  5th 
Vpril  Aaron  Co(A  and  Boberi  Cook  paid  to  the  debtors,  in  cash, 
balance  of  £123  10a.,  and  by  a  deed  of  that  date,  in  conaide- 
m  of  that  snm  and  of  the  said  sum  of  £660,  the  debtors 
^ed  to  Aaron  Cook  and  Bobert  Co<A  the  lease  of  the  premises, 
also  the  fixtures,  stock,  and  ntensils  in  trade  and  book  debts, 
g  in  fact  the  whole  of  their  property  with  the  exception  of 
iture  of  the  value  of  £30.  Aaron  Cook  and  Bobert  Cook  aftei^ 
Is  paid  the  debtors  £30  for  the  furniture, 
t  the  time  the  deed  was  executed  possession  of  the  premises 
of  ithe  stock  contained  therein  was  given  by  the  debtors  to 
m  and  Bobert  Cook,  and  shortly  afterwards  a  circular  was  sent 
he  wholesale  firms  who  were  the  principal  creditors  of  the 
ora,  informing  them  that  the  business  had  been  bought  by 
m  and  Bdmi  Cook.  The  debtors  disposed  of  the  £123  10*. 
the  £30  by  paying  two  of  their  creditors,  and,  on  the  16th 
.pril,  1873,  presented  a  petition  for  liquidation,  stating  their 
ts  to  be  mZ  and  their  debts  to  be  £1833. 

^ith  respect  to  the  circumstances  under  which  these  advances 
I  made,  the  result  of  the  evidence  was  that  the  sums  of  £80  and 
9  were  advanced  by  Aaron  Cook  on  a  verbal  promise  that  the 
ors  should  give  him  a  security  by  deposit  ut  the  lease  of  their 
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premises;  and  that  in j  July,  1870,  it  was  agreed  between 
parties  that  Bebert  Ooole  should  advance  £250  to  his  brothers, 
that  they  should  give  him  and  Aaron  Cook  a  joint  security  or 
lease,  and  also  on  the  goodwill  and  stock-in-trade  of  the  busi: 
Id  pursuance  of  this  agreement  tbey  executed  the  agreemei 
the29thof  April,  1870. 

Under  these  circumstances  the  tmstee  applied  to  the  B^£ 
acting  as  Chief  Judge,  for  an  order  declaring  the  deed  of  the  5' 
April,  1873,  to  be  void  as  against  the  creditota  The  Regi 
refused  to  make  the  order,  and  the  trustee  appealed  from 
decision. 

Mr.  J3e  Gex,  Q.C.,  and  Mr.  Ftnlay  Knight,  for  the  Appellon 
The  assignment  of  the  5th  of  April,  1873,  which  comprise) 
the  debtor's  property,  was  in  consideration  of  a  past  debt,  T 
was,  indeed,  a  fresh  payment  of  £123,  but  that  is  not  enoog 
support  the  transaction.  The  Respondents  rely  on  the  agreei 
of  the  29tb  of  August,  1870 ;  bat  that  was  also  in  consideratit 
an  antecedent  debt.  It  is  true  that  there  is  some  evidence 
previous  verbal  promise  to  give  security,  but  it  was  only  to 
some  security,  without  speci^ng  vhat,  which  is  not  sufBc 
Again,  the  agreement  was  also  to  give  a  bill  of  sale  "  on  dema 
If  it  had  any  effect  at  all,  it  ought  to  have  been  registered 
bill  of  sale;  but  it  was,  in  truth,  only  an  agreement  that  if 
debtors  got  into  dilBculties,  they  would  at  the  last  moment 
their  creditors  a  bill  of  sale,  which  is  a  fraudulent  agreement ; 
parte  Fuher  (1) ;  Ex  parte  Cohen  (2) ;  Ex  parte  Peonon  (3). 

Mr.  Boxburffb,  Q.C.,  and  Mr.  Coll,  for  the  creditors : — 
The  advances  were  made  by  both  creditors,  at  all  event) 
Bobert  Cook,  on  the  bith  of  the  deposit  of  the  lease  and  of  a  seci 
on  the  goodwill  and  fixtures.  The  agreement  of  August,  1 
did  not  operate  as  an  assignment  of  the  chattels  when  it  was 
cuted,  but  it  did  as  soon  as  a  demand  was  made.  It  then  bee 
a  sufficient  agreement  to  support  the  assignment  of  1873. 
agreement  was  one  which  conid  have  been  enforced  in  Eqi 
(1)  L»w  Btp.  7  Ch.  636,  (2)  Law  Rep.  7  Cb.  20. 

(3)  Uw  Hep.  8  Ch.  667. 
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L  the  assigoment  was  in  strict  conformity  with  it.  llie  Appellfuit 
its  the  aBsignmeDt  as  a  security,  and  the  payment  of  £123  to  the 
itors  as  on  ad?aiice  to  them.  It  was,  in  fact,  a  sale  to  the 
ditots,  and  the  money  paid  was  the  cash  balance  due  to 
itors.  There  is  no  case  where  a  bond  fide  sale,  followed  by 
creditor  taking  possesaioD,  faaa  been  set  aside:  Svtion  t. 
uAmS  (1);  Lomam  t.  Bwelon  (2);  Mereer  r.  P^eraon  (3); 
Iroyd  T.  MarahaB  (4). 

ttr.  Ve  Qat,  in  reply. 


^eb.  13.  Sib  G.  Mellibh,  L.  J.,  now  delivered  the  judgment  of 
Court.  After  stating  the  &ct8  of  the  case,  as  narrated  above, 
I  Lordship  continued : — 

)n  the  part  of  the  Appellant  it  was  contended  that  the  deed  of 
5tb  of  April,  1873,  was  an  act  of  bankruptcy,  as  an  assignment 
all  tbe  debtor's  property  for  a  past  consideration,  the  £123  lOs. 
i  the  £30  not  being,  under  the  circumstances,  a  substantial 
eptioD ;  and  Ex  parte  Fither  (5)  was  relied  on.  On  the  part 
tbe  Respondents  it  was  contended  that  the  deed  of  the  5th  of 
ril,  1873,  simply  carried  out  the  previous  agreement  of  the 
h  of  August,  1870,  which  was  a  valid  equitable  security,  and 
Id  not,  therefore,  be  an  act  of  bankruptcy. 
wiJl,  therefore,  first  consider  what  was  the  effect  of  the  agree- 
ot  of  the  2dth  of  August,  1870.  Now  by  that  i^reement  the 
tors  agree,  on  demand,  to  assign  to  Aaron  Cook  and  Boberl 
h  tbe  property  mentioned  in  the  agreement,  and  we  are  of 
oioD  that  until  demand  no  right  to  the  property  agreed  to  be 
gned,  with  the  exception  of  the  lease  which  was  deposited, 
dd  pass  either  at  law  or  in  equity.  We  think  that  it  was 
tnded  that  until  demand  the  debtors  should  have  the  power  of 
ling  with  their  property  in  any  way  they  pleased  ;  when,  how- 
r,  a  demand  of  an  assignment  was  once  made,  we  think  that  a 
it  in  equity  to  the  property  agreed  to  be  assigned  as  a  security 
(1)  1 E. «  B.  15.  (3)  Law  Bep.  3  Ex.  104. 

(2>  L»w  Rep.  6  C.  P.  107.  (4)  10  H.  L.  C.  191. 

(6)  Law  Bep.  7  Ch.  636. 
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for  the  £500  and  interest  immediately  accrued.  It  was  objec 
that  the  agreement  was  an  agreement  for  a  sale  at  a  valuation 
be  made  by  a  vainer  to  be  agreed  apon,  and  that  a  Coart  of  Equ 
has  no  means  of  granting  specific  performance  of  such  an  agi 
ment.  We  are  of  opinion,  however,  that  the  substance  of 
agreement  ie,  that  the  Bespondenta  should  have  a  secarity  on 
property  of  their  debtors  for  a  debt,  and  that  the  Talnation 
merely  a  mode  of  carrying  that  secarity  into  effect.  In  an  ordin 
mortgage  there  is  a  power  of  sale,  and  after  satisfying  debt,  inter 
and  costs  by  the  sale,  the  mortgagee  is  to  pay  the  anrplns  to 
mortgagor.  By  this  agreement  the  creditor,  instead  of  seUiog 
property,  is  to  have  it  valued,  and  to  pay  any  surplus,  after  sa 
Tying  the  debt  and  interest,  to  the  debtors.  Assuming  that  a  Cc 
of  Equity  could  not  carry  out  this  part  of  the  agreement  if 
parties  did  not  agree  about  it,  that  ought  not  to  affect  the  secui 
of  the  creditors  on  the  property  of  their  debtors,  which  was 
main  object  of  the  agreement.  We  are  of  opinion,  therefore,  t 
the  agreement  was,  after  demand,  a  valid  equitable  security  u] 
the  property  of  the  debtors,  unless  it  was  tendered  invalid  either 
the  Bankri^tey  Aot  or  the  Biilt  of  Sale  Aet.  Now  the  Banknii 
Aet  could  not  affect  the  validity  of  the  agreement  unless  we  b 
that  tbe  agreement  itself,  either  immediately  it  was  ezecnted 
when  the  demand  was  made,  was  in  substance  an  assignment  of 
the  debtor's  property  for  a  past  consideration.  It  is  therel 
necessary  to  consider  whether  the  agreement  of  August^  IE 
was  itself  given  as  a  security  for  a  past  debt,  or  was  given,  on 
whole  or  in  part,  for  a  bona  fide  substantial  advance  made  at 
time. 

Aaron  Cook,  in  his  affidavit,  says  that  before  he  advanced 
£250  his  sons  agreed  to  assign  to  him,  by  way  of  mortgage, 
only  the  lease  of  their  premises,  bat  also  the  goodwill  and  sto 
in-trade  of  their  business.  His  sons  however,  the  debtors,  do 
support  this  statement,  but  only  mention  the  lease  as  the  secui 
on  which  the  money  was  advanced,  and  we  are  of  opinion  ther 
no  sufficient  evidence  of  any  agreement  to  give  the  father  a  aeco] 
on  the  debtor's  stock-in-trade,  fixtures,  and  book  debts  bet 
his  money  was  advanced.  With  respect,  however,  to  the  £; 
advanced  by  Bohert  Cook,  not  only  tbe  father  and  Boberi,  but 
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Ex  parte  Cohen  (1).  On  the  whole,  we  are  of  opinion  that  the 
judgment  of  the  Begistrar  ought  to  be  a£Srmed,  but  as  the  circum- 
stances  of  the  case  were  very  suspicions,  and  the  creditors  were 
entitled  to  have  them  fully  inquired  into,  and  there  is,  as  we  were 
informed,  absolutely  no  estate  at  all  out  of  which  to  pay  costs^  we 
think  that  there  should  be  no  order  as  to  the  costs  of  the  appeal, 
and  that  the  deposit  should  be  returned. 

Solicitors  for  the  Appellant :  Messrs.  Weeha  &  San. 
Solicitor  for  the  Bespondents :  Mr.  T.  H.  Mortimore. 


(1)  Law  Rep.  7  Ch.  20. 
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WILSON  V.  NOETHAMPTON  AND  BANBURY  JUNCTION  ^ 

BAILWAT  COMPANY.  ^^ 

[1871    W.    146.]  j.;^ 

Sp*e}fie  Pttformatuit — ErteHon  qf  Works— Damagei. 

A  rtilwaj  compuif  agreed  for  nlaAUe  ocoddei»Ucn  with  &  landowner  to 
cnct,  oonatract,  and  fit  np  a  alatioii  on  certain  lands  which  thej  had  bought 
from  1''"'  The  agreement  contained  no  fiuther  deacriptioo  of  the  itation, 
DOT  any  >ti[nlatiDu  aa  to  the  tue  of  it.  TIm  oompaay  having  refused  to 
erect  a  staticm  in  the  specified  place,  and  salMtitaled  one  at  a  ditfanoe  of  two 

Btld  (affinoing  the  decision  of  Bacon,  V.C),  that  the  case  was  one  in 
which  jnslice  could  be  better  done  by  an  inquiry  as  to  damagea  than  by  a 
decree  for  spedflo  perfiwmanoe. 

IHIS  was  aa  appeal  bj  the  Plaintiff  from  a  decree  of  Yice- 
3baDCellor  Baeon  directiag  an  inquiry  as  to  damages  in  lieu  of 
peoific  performance. 

The  mit  was  for  speciflo  performance  of  an  agreement  by  which 
he  promoteta  of  the  Northampton  and  Batiintry  Jundum  BaU- 
my  CbvyMny,  in  oonsideration  of  the  withdrawal  of  the  Plaintiff's 
{^losition  to  their  bill  then  pending  before  Parliament,  agreed  to 
rect  a  ftatkm  and  works  npon  the  Plaintiff's  land. 

In  1863  s  bill  was  introdnced  into  Parliament  for  the  incorpora- 
ion  of  a  company  for  the  pnrpoee  of  oonstracting  a  railway  &om 
Banbury  to  Northao^toa.  The  pn^xMed  line  passed  through  a 
reehold  estate  of  326  acres  which  Plaintiff  was  then  nnder  contract 
a  pnndiase,  and,  beUeving  that  the  railway  would  rain  the  estate 
8  a  residential  property,  Plaintiff  petitioned  the  House  of  Lords 
gainst  the  bill.  Negotiations  took  place  between  the  promoters 
nd  Plftintiff,  for  the  purpose  of  inducing  him  to  withdraw  his 
[^oeitioD  to  the  bill,  which  negotiations  resulted  in  an  agreement, 
ated  the  6th  of  June,  1863,  between  the  promoters  and  the 
laintiff,  by  which  it  was  provided  among  other  things : 

1.  "  That  in  c(Buide»tion  of  the  said  F.  P.  WHaon  withdrawing 
11  opposition  to  the  said  bill  and  the  same  pasdng  into  law,  the 
lid  ownpany  incorporated  shall,  at  their  own  coat,  in  a  good, 
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gabstantia],  and  workmanlike  manlier,  erect,  fit  np,  and  eonBtn 
the  station,  arches,  croesinga,  and  other  works  specified  in  t 
schednle  thereof  hereunder  written." 

The  Bcbedole,  so  far  aa  related  to  the  station,  was  in  the  follow! 
RT  words : 

>o.      "A.  station  to  be  made  on  Nob.  24, 25,  and  26,  parish  of  Wappt 
ham,  or  some  part  or  parts  thereof^"   . 

In  pnrsnance  of  the  agreement  Plaintiff  withdrew  bis  petitid 
and  the  bill  passed  into  an  Act,  bj  which  the  company  were  incc 
porated  as  the  Northampton  and  Banbury  Junction  BaSia 
Company. 

The  company  adopted  the  agreement,  and  in  pursuance  of  i 
provisions  serred  notice  to  treat  for  parts  of  the  Plaintiff's  lane 
including  the  parcels  referred  to  in  the  schedule  as  21,  25,  and  2 
Proceedings  were  taken  in  manner  provided  by  the  agreement  f 
determining  the  compensation,  and  in  March,  1865,  an  anna 
rent-charge  of  £55  was  awarded  by  Plaintiff's  surveyor  as  coi 
pensation  for  the  land  of  the  Plaintiff  taken  by  the  company,  ai 
damage  and  injnry  sustained. 

The  oompany  took  possession  of  the  Plaintiff's  land,  bnt  the  lie 
was  not  proceeded  with  for  some  time.  Early  in  1871  the  con 
pany,  finding  it  more  convenient  to  change  the  site  of  the  pr 
posed  station  and  to  erect  it  at  a  distance  of  two  miles  from  tl 
Plaintiff's  property,  endeavoured  to  indace  him  to  give  Dp  h 
right  to  have  the  station  bnilt  upon  bis  land  in  consideration  i 
compensation  to  be  made  to  him  by  the  company.  The  Plaintil 
by  his  solicitors,  wrote  that  he  would  consent  to  the  propose 
change  of  site  provided  he  was  secured  an  annnal  rent-cbai^  i 
£100  in  addition  to  the  £55  nnder  the  agreement  and  award  of  hi 
surveyor.  The  Defendants  declined  to  accept  this  offer,  and  ha 
commenced  erecting  their  station  at  a  distance  of  two  miles  fror 
the  land  of  the  Plaintiff!  Under  these  circumstances  the  Plaintil 
filed  his  bill,  praying  that  the  agreement  of  the  6th  of  June,  I86S 
might  be  specifically  performed  by  the  Defendants,  having  regui 
to  the  award  made  by  his  surveyor,  and  that  for  this  purpose  al 
necessary  inquiries  might  be  made  and  directions  giTen. 
The  Defendants,  by  their  answer,  admitted  themselves  to  bi 
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Mr.  Eddit,  Q.C.,  and  Mr.  D.  Jonet,  for  the  Appelant : — 
The  Conrt  bas  jnnBdiction  to  enforce  specific  performance  of 
this  agreement,  on  the  fiiith  of  which  Flamtiff  was  indnced  to 


^  considering  the  leogth  of  tune  wbicli 
bas  elapsed,  and  the  other  circnmatancea 

^  attending  dw  case,  I  am  obliged  to 
exercise  that  discretton  which  is  given 
to  me  by  tbe  atatute  (21  &  22  Tict 
c.  27)  which  haa  been  referred  to. 

It  is  a  matter  left  to  me  to  Bay 
whether  I  will  direct  tbe  building  of 
the  station,  or  whether  I  will  direct 
compensation  to  be  made  to  Plaintiff 
for  the  failure  in  building  that  station. 
Without  the  least  disposition  not  to 
enftnca  to  the  utmost  of  my  power  the 
contract  whieb  the  Defendants  have 
entered  into,  I  belie7e,in  my  discretion, 
that  it  is  more  to  the  advantage  of 
PhuntitF,  and  more  to  the  advaDtage  of 
pnbUc  Justice,  that  I  should  direct  an 
inquiry  as  to  compensatioQ,  than  that  I 
should  make  a  decree  for  specific  per- 
foimance.  The  inc[uiry,  in  my  opanion, 
may  be  carried  on  with  perfect  satisftu-  . 
tiou.  Tbe  Plaintiff's  all^ation  is,  that 
hia  motive  in  freeing  to  take  this  sta* 
tion  was  that  the  value  of  the  land  not 
taken  by  the  railway  company  voold 
be  incieaaed  by  its  being  capable  of 
being  adapted  for  building  purposes. 
That  is  an  element  in  his  case,  and  will 
be  entitled  to  conaideratioa  wheoever 
the  damages  are  assessed.  Although  I 
do  not  "bj  any  means  intend  to  hold 
Plaintiff  to  the  otfer  which  he  made  to 
take  £100  a  year  rent-charge  as  the 
measure  of  his  dami^es,  it  is  not  with- 
out its  weight  when  I  am  called  upon 
to  exercise  my  discretion.  Another 
reason  is,  that  if  I  were  to  direct  tbe 
erection  of  a  station,  I  must  specify 
cither  now,  or  it  must  be  specified  by 
means  of  an  inquiry  in  Chambos,  what 
is  meant  by  a  station,  what  kind  of 
station  it  is  to  be,  upon  what  architec- 


tural specification  It  is  to  be  constructed, 
with  what  materials  aad  under  what 
regulatims ;  all  of  whioh  things  I  have 
no  means  at  present  of  ascertaining 
and  which,  if  tiiey  could  he  aaoertained 
at  all,  could  only  be  ascertained  after 
long  delay,  at  consideraUe  expense  and 
with  a  most  uncertain  tsinlt  at  the  end 
of  it.  The  Plaintiff,  unfortunately,  has 
entered  into  an  agreement  so  vague  in 
its  terms  that  I  cannot  direct  the  preeent 
specific  performanoe  of  it.  It  is  (»ily 
that  a  atatitm  ebsil  be  made  on  thiee 
parcels  of  land  which  are  mentioned  in 
the  achedule,  or  some  puts  thereof; 
upon  what  jmrtoftbelanditwutobe 
made  being  left  \riuUy  trndetenoined 
and  vague.  If  I  were  to  direct  ^ledfic 
perlbrmance,  I  could  only  do  it  in  the 
terms  of  the  stipulation  in  the  agree- 
ment, and  the  enforcing  of  those  stipu- 
lations would  be  a  matter  that  I  should 
find  great  difficu%  in,  and  which  I 
could  never  dispoae  of  satisfactorily  to 
myself,  nor,  as  I  believe,  to  the  ad- 
vantage of  the  PlafnHfT,  ^  statioti  is 
described  by  the  BaUwayt  Ciatuet  Act 
(8  Vict.  c.  20),  by  which  Act  (sect.  45) 
the  company  are  anthorizad  to  purdtase 
land  for  the  purpose  of  making  and  pro- 
viding addilaonal  stations  for  the  ac. 
commodation  of  passenger^  and  for 
receiving^  depositing,  loadhg  and  un- 
loading goods  or  cattle  to  be  conveyed 
npon  the  railway.  In  directing  an  in- 
quiry, tberefbra,  as  to  the  damage  which 
has  been  sustained,  it  wiU  be  for  not 
building  such  a  station  as  is  mentioned 
in  the  Act  of  Parliament  That  will 
enable  the  Chief  Clerk  to  do  what  is 
right,  and  he  will  know  what  he  has  to 
deal  with  when  he  is  dealing  with  a 
station,  lite  other  circnmstancea  which 
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withdraw  his  oppositioD  to  the  DefendantB*  bill  before  Pailiame&t,       L.  o. 
and  port  with  his  land  at  a  prioe  which  waa  aabjeot  to  the  agree- 
ment ;  and  will  not  leare  Plaintiff  to  hia  reined  j  in  damages,  vhioh        v,v 
will  afford  him  no  adequate  oompensatitm.    The  mere  ooDTenieoce     ^^ 
ec  inoonrenience  to  the  pablio  of  the  partioalar  station  cannot  be  NonraAii 
set  ap  by  the  company  as  a  reason  for  not  performing  their  agree-    jdnmi 
ment:  LUjfd  v.  London,  Chaiham,(Md  Dover  Railway  Oompaiuf{l),       Zl! 
Baphad  t.  Thames  YaSey  Ba^way  Goinpa»y  (2).    It  will  be  oon- 
tended  that,  as  there  are  difScnltiee  in  the  way  of  executing  the 
agreement,  the  Court  ought  not  to  decree  specific  performance.; 
but,  rather  than  allow  a  company  to  turn  round  and  r^ndiate  an 
agteemoit  of  which  they  haTe  got  the  fiill  benefit,  the  Court- 
will  struggle  with  any  amount  of  difficultiee  to  compel  them  to 
perform  it  tn  «p60M:    tFtZwm  t.  Fvstuas  BaOway  Ckm^any  (8) ; 
Sandermm  v.  Ooekermovth  Satlux^  Company  (4) ;  Storer  v.  QrMi 
Wetiem  SaSway  Oom^amy  (5).     There  is  no  snch  difficulty  in 
carrying  out  this  agreement  as  to  induce  the  Court  to  decline 
exeroiBing  jurisdiction.     If  the  parties  differ  as  to  the  mode  in 
which  the  stipulated  works  are  to  be  executed,  a  reference  will  be 
directed  to  Chambers,  as  in  Lytton  v.  Great  NbrStem  BaHway 


are  aUeged  in  the  bill  will  alio  be  taken      the  proper  time  and  in   the    proper 
into  coniideration.  pUce. 

I  believe  that  I  (honld  be  doing  the  


I  d«»i  »«pir .p«iic  p«t.n«mc  p,.i.,„,„m,.airi^u„^ 

of  the  uereement  vhen  I  have  another  .  .     '  ,.  ,    ,  ' 

,     C^  ^     ■.      t  f,  ■      1-  waiving  anvqneetum  at  to  donugea,  BO 

and  a  better  oppoTtuuty  of  doing  uim  .        l,    ..    r,    _.  .         T^  .. 

.      .        I  -  I  .r^        J    ■      r^  as  *o  enable  the  Court  to  perfonn  the 
jiuOce,  Thich  it  M  tDf  deiire  to  do,  u  '^ 


I  have  no  wish  whatever  to  let  the 

DefendanU  off  the  perfomianoe  of  the  tj^  offa  not  being  accepted  bj  the 

contract  which  they  have  entered  into,  Defendanta,  the  Older  wu  for  an  inqniiy 

bj  diiecting  that  the  damage  which  he  aa  to  the  damage   snstained  b^  the 

haa  matained  b;  the  non-performance  Plaintiff  in  conaeqnence  of  the  non- 

of  this  contract  shall  be  aacert^ned  in  completion  of  the  contract  mentioned 

Chomben,  and  the  amount  of  it  paid  by  i a  the  bill. 

the  Defendanta.  fl)  2  D.  J.  4  a  5Ba 

I  oocfeaa  that  I  ahould  have  been  (2)  l*w  Bep.  2  Ch.  147. 

bettw  pleased  if  I  oould  have  aeen  my  (3J  iba.  9  Eq.  28. 

way  to  deciee  the  erection  of  mch  a  ^4^  \\  Beav.  407. 

station,  aa  I  have  the  power  of  enforcing  (5)  3  Y.  &  0.  Ch.  48. 
the  ereotion  of,  by  the  DeTendants  at 
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Oompany  (1),  where  specific  perfoimanoe  wu  decreed  of  an  agre 
meat  bj  a  railway  company  to  construct  a  aiding  and  approach' 
tltereto  ;  Hood  t.  North-Eattern  BaSwat/  Company  (2),  where,  no 
withstanding  a  difficolty  iroia  the  use  of  the  term  "first  cla 

•  station,"  it  was  referred  to  Chambers  "  to  inquire  what  rooms  ai 
conveniences  ought  to  be  supplied  and  used  for  the  reasonab 

'  accfHomodation  of  the  station  at  C  as  a  first  class  station ;"  and  tt 
company  were  ordered  to  Bup{dy  such  rooms  and  oonTenieno 
aooordingly. 

Mr.  Kay,  Q.C.  (Mr.  Keketoieh  with  him),  for  the  company,  wi 
directed  to  confine  himself  to  the  qnestion  of  the  costs  of  tl 
appeal. 

LoBD  Selbobbe,  L.C. : — 

The  principle  which  is  material  to  be  considered  in  the  presei 
cose  is,  that  the  Court  gives  specific  performance  instead  i 
damages,  only  when  it  can  by  that  means  do  more  perfect  an 
complete  justice.  An  agreement,  which  is  not  so  specific  in  i 
terms  or  in  its  nature  as  to  make  it  certain  that  better  justice  wi 
be  done  by  attempting  specifically  to  perform  it  than  by  leavis 
the  parties  to  their  remedy  in  damages,  is  not  one  which  the  Com 
will  specifically  perform. 

Now,  iu  this  particular  case,  tlie  only  words  espreasing  wit 
certainty  anything  with  which  we  have  to  deal,  are  the  word 
of  the  engagement  adopted  by  the  company,  that  they  will  "  { 
their  own  cost,  in  a  good,  substantial,  and  workmanlike  manne 
erect,  set  up,  and  construct  a  station  to  be  made  on  Nos.  24,  21 
and  26,  in  the  parish  of  Wappenham,  or  some  part  or  pari 
thereof."  If  it  had  been  the  intention  of  the  parties  to  exclad 
any  contract  as  to  the  use  of  the  station  when  erected,  they  coal 
hardly  have  adopted  better  words  for  that  purpose ;  for  every  wor 
ezpressmg  what  they  are  to  do  is  applicable  to  the  making  of  th 
stetion,  and  pot  to  the  nsing  of  it. 

It  is  suggested  that  an  agreement  to  use  the  station  must  be  in 
plied,  for  that  ft  conid  only  have  been  intended  to  be  erected  witi 

(1)  2  K.  &  J.  304.  (2)  Law  Itap.  8  Bq.  666;  II)iA6Ch..535., 
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0.       Courts  both  of  Law  and  Equity  againat  peisons  who  are  wror 

''     '    doeisintlieBenaeofrefiiaing  to  perform,  and  not  performiiigithi 

L        agreements.     We  know  it  to  be  an  established  maxim,  that 

^'^     aaaessing  damages  every  reasonable  presumption  may  be  made 

LuiTON  to  the  bene&t  which  the  other  parties  might  have  obtained  by  t 

FTioH     hondjids  performance  of  the  agreement.    On  the  same  priucif 

"  "*'  DO  doubt,  in  the  celebrated  case  of  the  diamond  which  had  dise 

peared  from  its  setting  and  was  not  forthcoming,  a  great  Jnd 

directed  the  jury  to  presume  that  the  cavity  had  contained  t 

most  valuable  stone  which  conld  possibly  have  been  pat  the 

I  do  not  say  that  that  analogy  is  to  be  followed  bero  to  t 

letter;  the  principle  is  to  be  reasonably  applied  according 

the  ciroumstances  of  each  case.     So  applying  it  to  the  circa 

stances  of  the  present  case,  it  appears  to  me  that  a  jury  mig 

with  perfect    propriety  take  into  acconnt  the  probable  beoe 

which  the  Plaintiff's  estate  might  have  derived  &Dm  the  existex 

of  a  stopping-place  on  the  line  to  which  trafSo  might  have  be 

attracted,  or  which  might  have  been  oonv^ent  to  the  perso 

resident  nptm  that  estate.    They  might  take  into  account  t 

reasonable  probability,  that  if  the  company  had  bond  fids  pt 

formed  the  agreement,  they  'would  have  made  the  station  in 

reasonable  manner  as  regards  the  mode  of  construction  and  t 

extent  of  accommodation ;  and  they  might  also  take  into  acoou 

the  reasonable  probability,  that  if  the  company  had  made  ti 

station,  they  would,  in  their  oirn  interest,  have  thought  it  wor 

wliile  to  make  a  reasonable  use  of  it.    All  those  are  elements, : 

doubt,  more  or  less  of  an  indefinite  charactOT,  but  proper  for  t 

consideration  of  a  jury  on  the  question  of  damages,  and  proper  t 

the  consideration  of  this  Court  when  it  discharges  the  functions 

a  jury. 

It  appears  to  me,  therefore,  that  substantial  justice  may  in  tb 
way  be  done  between  the  parties ;  but  I  do  not  see  how  it  cou 
possibly  be  done  by  way  of  specific  performance. 

Looking  at  the  attitude  assumed  by  the  Defendants,  altbonj 
we  cannot  but  think  the  Plaintiff  would  have  been  better  advia 
if  be  had  been  content  with  the  decree  which  he  obtained,  yet  1 
think  ourselves  justified  in  marking  our  disapprobation  of  t 
conduct  of  the  Defendants  in  refusing  to  perform  their  agreemei 
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lecliiiiog  to  gire  them  the  costa  of  the  appeal.    The  appeal       I/.  C. 
,  therefore,  be  dismissed  withoat  coaig. 

IB74 

W.  M.  Jajces,  L  J. :— 1  qmte  agree.  Wmm 

G.  ICeixish,  L.J, : — I  agree.  Nobtoaiiftdx 

AND  BAKBCBT 

oliflitora :    MesBra.  Johniione,  Far^uhar,  db   Leeoh ;   Messre.  Bailwat  Ck>. 
ckatiu.  '~~ 


LYALL  V.  WELDHEN.  L.  c. 

and  L.  J  J. 
[18H    L.    6.]  ,„, 

Practice — Tranter  tf  Caitte — Cotl$.  pj^  j. 

Am  a  gencnl  nile  a  rait  insUtnted  in  one  branch  of  the  Court  when  a 
suit  ai  to  th»eune  ntattcr  it  peodisg  in  another  branch  vill  be  tnnafeired 
to  the  latter,  and  the  Plaintiff  in  the  aecond  mit  will  tuTe  to  pey  the  ooets 
of  the  tmnsrer.  But  the  Plaintiff  in  the  first  Biiit  ought,  before  giving  notice 
of  motion  for  tnmsleT,  to  ask  the  Plaintiff  in'the  lecond  stdt  ibr  hia  consent  to 
the  application ;  and  if  the  Plaintiff  in  the  tint  niit  neglaote  to  do  ao  ha  may 
hkve  to  pay  the  coata  of  the  application. 

BILL  of  Wddhen  v.  Baylej/  was  filed  on  the  5th  of  December, 
3,  in  the  Court  of  the  Tice-Cbancellor  RcM,  by  T.  WeWJiea  and 
nvJcar,  against  M.  Bayley,  F.  8.  Bayley,  and  E.  H.  W.  Sueie, 

prayed  for  partition  of  an  estate  at  Shome.  A.  bill  of  lAfdU 
Vddhen  was  filed  on  the  17th  of  Jaonaiy,  1874,  in  the  Court 
he  Blaster  of  the  Bolls,  by  J.  B.  Lt/aU,  against  T.  Wddhen, 
nuker,  and  JIf.  L.  Diekinaon,  and  also  prayed  for  a  partition  of 
estate  at  Shome.  This  bill  stated  an  indenture,  dated  the  13th 
nne,  1873,  under  which  the  interest  of  the  three  Defendants  to 

first  suit  became  vested  in  the  Haintiff  and  in  DiekinKm,  a 
sndant  to  the  second  suit.  The  Plaintiffs  in  the  first  suit  then 
nded  their  bill  accordingly,  and  on  the  Slat  of  January,  1874, 
3  notice  that  they  should,  by  special  leave,  move  to  have  the 
nd  suit  transferred  to  the  CoQrt  of  the  Tice-Cbancellor  Sail,  and 

the  Plaintiff  in  the  second  suit  should  pay  the  costs  of  the  ap> 
itioD  and  consequent  thereon.  The  solicitors  of  the  Plaintiff  in 
lecond  suit  thereupon  wrote  to  the  solicitors  of  the  Plaintiffs  in 
Srst  suit,  stating  that  the  first  suit  was  not  an  effective  suit,  and 
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that  the  Bfioond  suit  was  more  conTenient ;  but  offering  to  coiu 
to  the  transfer  if  the  costs  oS  the  motion  to  tmsBfer  were  m 
costs  in  the  canse.  To  this  the  Plaintiffs  in  the  first  suit  wc 
not  agre^  and  the;  now  brought  on  the  motion. 

Hr.  Oreene,  Q.C.,  and  Ur.  Methold,  in  support  of  the  motion 
If  the  Defendants  in  the  first  suit  had  realljr  no  interest, 
Plaintiffs  veie  misled  in  that  respect  by  certain  statements  ] 
rionsljr  made  by  the  Plaintiff  in  the  second  suit  His  scdid 
were  perfectly  well  aware  of  die  existence  of  the  first  snit,  and 
second  bill  ought  to  hare  been  filed  in  the  same  Court.  ' 
Plaintiff  in  the  second  suit  has  chosen,  for  no  reason,  to  file  s 
in  another  Court,  and  must  pay  the  costs  of  the  transfer :  Luee 
8iggvn  (1) ;  Sayers  v.  Corrie  (2). 

Mr.  Nalder,  for  the  Haintiff  in  Uie  second  suit : — 
We  do  not  object  to  the  transfer,  but  only  to  payment  of 
costs.  The  first  snit  was  absolutely  useless  until  the  bill 
amended,  and  there  was  no  reason  why  an  effective  bill  Bh< 
not  be  filed  in  the  Court  of  the  Master  of  the  Bolls,  where  a  dei 
vonld  be  more  speedily  obtained.  At  all  ereuts  the  Flaintifi 
the  first  suit  ought  to  have  consented  to  our  proposal,  and  I 
made  the  small  costs  of  the  transfer  costs  in  the  cause.  1 
never  applied  to  us  to  consent  to  a  transfer,  but  proceeded,  as  i 
as  they  bad  amended  their  bill,  to  serve  the  notice  of  motion. 

Mr.  Oreens,  in  reply :  — 

In  none  of  the  cases  has  it  been  laid  down  or  intimated  th 
request  to  consent  to  the  transfer  must  first  be  made. 

Tx>BD  Selbobne,  L.C. : — 

There  is  no  general  order  which,  as  a  matter  of  law,  takes  a 
from  a  Plaintiff  the  right  to  select  a  particular  Court  witi 
regard  to  the  existence  of  a  previous  suit  in  another  Court; 
there  may  be  cases  in  which  such  a  proceeding  is  proper 
reasonable.    But  this  Court  has  generally  acted  on  the  pnD< 

(1)  Law  Rrp.  7  Ch.  617.  application  to  amwiit  to  the  tni 

(2)  l^v  Rep.  9  Cb.  62.  Tbe  re-  iviu  made  and  refused  before  the  i 
porter  is  informed  that  in  this  case  nn      of  motion  was  given. 
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if  a  suitor  insists  od  proceeding  in  another  Court,  when  a  suit       L.  0. 

ing  to  the  same  matter  is  already  in  existence,  lie  must  expect 

Kve  to  pay  the  costs  of  the  transfer,  if  a  transfer  is  ordered        ^..y^ 

art  his  wiU.  ^^^ 

e  think  that  this  is  a  case  in  irhich  the  transfer  ought  to  be    Wbldhkk. 

s,  and  if  the  Respondent  had  come  here  to  oppose  the  transfer 

ra'ght  have  ordered  him  to  pay  the  costs.     But  no  aathority 

been  cited  for  making  him  pay  the  costs  in  a  case  of  this 

ription. 

le  proper  oonrse  is  for  the  party  who  desires  the  transfer  to 

y  to  the  party  who  has  filed  the  second  bill,  and  ask  for  his 

eot  to  the  transfer ;  and  if  that  coarse  had  in  this  case  been 

wed,  that  consent  would,  as  far  as  we  can  judge,  hare  been 

D.    But  notice  of  a  motion  for  transfer  was  first  sent,  which 

met  by  a  letter  offering  to  consent  to  the  transfer  if  the  costB 

16  application  were  made  costs  in  the  cause.    That  offer  was 

ied,  and  from  that  moment  the  party  refusing  the  offer  was  in 

vTong. 

lie  transfer  must  be  ma^e ;  the  costs  up  to  the  date  of  the 

:r  will  be  costs  in  the  cause,  and  the  party  making  this  appli- 

in  must  pay  the  subsequent  ^ts. 

W.  U.  Jahzs,  L  J.,  and  Sib  G.  Mellish,  L  J.,  concurred. 

}licitor  for  WMhen  and  Fluker:  Mr.  S.  Flutter. 
)licitora  for  Lyail:  Messrs.  Wood,  Street,  dk  Eayter. 
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ndL.JJ. 

_„  Bankruptcy — SaehUioa/or  Qnttporition — Atsett  exceeding  ZiabSitb* — A 

wv-'  qf  Kindnea  lowardt  DtUor—DUaenlicnt  CredUon—Bankrt^tcy  Att, 

Dee.  19.  (32  A  33  Viet.  e.  71),  it.  126,  127. 


1874 


The  statement  of  the  debts  and  MMta  of  a  liquidating  debtor  shewed 
hie  asHta  oovered  his  liabilities,  but  his  piincipal  uaets  coDaiated  of  h 
which  were  heavily  mortpiged.  The  majority  of  crediton  puMd  a  nwo] 
to  accept  a  eompoeitfon  of  lOt.  in  the  pound.  A  dlaseotieDt  creditor  ■[ 
to  set  aside  all  the  proceedings,  produoing  eridence  that  the  debhN 
tmderralned  his  property.  The  debtor  filed  an  affidavit  stating  thi 
crediton  acoept«d  the  oompodtion  with  a  full  knowledge  of  the  state  c 
property,  and  Inm  a  desire  to  asrist  him  and  prevent  his  being  compl 
mined,  and  also  to  avoid  w^ting  for  the  realizatitA  of  the  {Mxqwrty,  i 
would  have  taken  a  oonsiderable  time : — 

S^d  (affirming  the  deciuon  of  Bacon,  C  J.),  that  as  the  diswntient  ow 
Bs  well  as  the  others,  knew  that  the  assets  exceeded  the  liabilitiei,  then 
no  ground  for  setting  aude  the  proceedings. 

1  HIS  was  an  appeal  from  a  decisioii  of  Sir  /.  Baeon,  the  C 
Judge  in  Bankruptcy. 

On  the  4th  of  Febrnary,  1873.  WiSiam  Barfer,  a  btulde 
SuB,  filed  a  liquidation  petition  in  the  Connty  Coart  at  Bull 
the  statement  of  bia  debts  and  assets  the  Form  K  prescribed 
the  Banhntj^eif  Bvles,  1870,  being  the  "List  of  creditors  f 
secured,"  was  filled  up  thtis :  Amount  of  debts,  £2150 ;  estimi 
valae  of  securities  (which  consisted  of  honses  in  EvS),  £2150. 

The  Form  6.,  being  the  "  Full  statement  of  bis  property," 
filled  up  with  a  list  of  the  same  houses  as  were  included  in  Forn 
and  which  were  stated  as  estimated  to  produce  £2,600.  His 
Bohal  property  was  stated  to  be  worth  £44  10s.  It  thns  appa 
that  there  was  a  surplus  of  £494  lOs.  aTailable  for  payment  of 
unsecured  creditors,  whose  debts  were  set  down  as  £438  ISs. 

At  the  first  meeting  of  the  creditors  it  was  resolved  by 
pn^wr  statutory  majority  to  accept  a  composition  of  lOa.  in 
pound,  of  which  Ts.  Gd.  was  to  be  paid  immediately,  and 
remaining  28.  6(2.  was  to  be  paid  in  six  months,  and  secured 
promissory  notes.  This  resolution  was  duly  confirmed  at 
second  meeting  of  the  creditors,  and  was  roistered.    On  the  ] 
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)f  March  the  first  instalmeiit  of  the  oomposition,  and  the  promissor;        L.  a 

lotes  for  the  second  instahnent,  were  tendered  to  all  the  creditors, 

md  they  all.  accepted  them  except  G.  E.  Linaleg,  who  had  di»-       f^ 

lented  from  the  resolution,  and  who  refused  to  accept  the  com-     ^^f** 

position.    On  the  20tb  of  March  the  creditors  granted  Harper  an       j.  „ 

Mder  of  discharge.    On  the  30th  of  May  Liruley  applied  to  the     °"™- 

Donrt  to  rescind  all  the  ordera  theretofore  made  by  the  Conrt  in 

the  matter,  and  to  annul  the  certificate  of  discharge  granted  to  the 

iebtor,  on  the  ground  that  at  the  time  of  Uie  filing  of  the  petition, 

uid  at  the  registration  of  the  order  of  dischat^e,  the  debtor  was 

Me  to  pay  all  his  creditors  in  full. 

In  support  of  this  application  afiSdarits  were  made  by  two  ezpe- 
rienoed  local  vidneis,  who  stated  that,  in  their  c^inion,  the  debtor's 
real  estate  would  sell  by  public  auction  for  £3400.  A  Mr.  Oran- 
tham  also  made  an  aGSdavit,  in  which  he  said  that  he  was  willing  to 
buy  the  property  for  £2700.  Sarper  himself  made  an  affidavit, 
in  which  he  said:  "The  creditors  attending  the  meetings  were 
Etware  of  the  estimated  value  of  my  real  piopertiee,  and  accepted 
the  composition  of  Ts.  6d.  in  the  pound  down,  and  ray  promissory 
notes  for  2a.  Gd.  in  the  pound  at  six  months,  with  a  full  knowledge 
of  all  the  focts  of  the  case,  end  from  a  desire  to  assist  me  and  pre- 
rent  my  being  completely  mined,  and  also  in  order  to  receive 
down  a  much  lai^r  sum  than  they  would  otherwise  have  got^ 
without  waiting  for  a  considerable  time  until  my  different  pro- 
perties could  be  realized,  which  payment  down  I  was  enabled  to 
make  through  the  assistance  of  a  friend." 

The  application  was  refused  by  the  Judge  <^  tiie  County  Court ; 
and  his  decision  was  affirmed  by  the  Chief  Judge  on  appeal. 
JAfuky  again  appealed  from  the  Chief  Judge. 

After  the  opening  of  the  appeal  the  case  stood  over  for  fresh 
evidence  on  the  question  whether  the  Form  G-.  prescribed  by  the 
Baiikrvpteg  ilulea,  1870,  was  filled  up  and  produced  at  the  meet- 
ing of  creditors.  Five  of  the  creditors  present,  who  composed 
the  majority  who  signed  the  resolution,  filed  an  affidavit,  in  which 
they  swore  that  at  both  the  meetings  of  the  5th  and  13th  of  March 
the  Form  G.  was  produced  and  read  over  before  the  resolution  was 
passed.    The  debtor  also  Sled  an  affidavit  to  the  same  effect. 

On  the  other  hand,  Mr.  J.  S.  B.  Chamben,  a  solicitor,  stated 
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C.       that  be  was  also  present  on  the  5th  of  March,  and  that  the  Font 
was  uot  prodnced  although  be  asked  for  it,  and  that  be  asked 
debtor  what  the  value  of  his  real  property  was,  bat  he  gave  him 
^'■'«     answer,  and  Lindey  con6nned  his  evidence. 

HFiH.         Mr,  Yate  Lee,  for  the  Appellant : — 

It  is  clear  from  tiie  evidence  that  the  mortgaged  property ' 
worth  considerably  more  than  the  debtor's  estimate.  But  e 
according  to  bis  estimate  there  was  a  surplus  enough  to  pay 
unsecured  creditors  in  lull,  and  bis  affidavit  shews  that  the  majoi 
of  the  creditors  agreed  to  accept  the  oompoaition  mainly  fr 
motives  of  kindness  to  him.  In  order  to  bind  dissentient  credit 
the  reeolation  must  be  a  fair  bargain  with  the  debtor,  not  a  ni' 
act  of  benevolence,  just  as  in  the  case  of  a  deed  under  the  Ba\ 
n^tey  Ad,  1861 :  Ex  parte  WiSiams  (1) ;  Ex  parte  (hum  (! 
Hart  V.  Smith  (3).  But  it  also  appears  by  the  evidence  of  so; 
of  those  present  tiutt  the  Form  G-.  was  not  filled  up  and  prodiu 
at  the  first  meeting,  and  that  they  were  in  fact  deceived  as  to  t 
amount  of  the  debtor's  assets. 

Mr.  De  Oex,  Q.C.,  and  Mr.  BagUy,  for  the  debtor,  were  i 
called  on. 

LOBD  8ELBOB2IE,  L.C. : — 

I  think  that  do  sufficient  reason  has  been  shewn  for  disturb! 
the  conclusion  of  the  Chief  Judge.  The  only  doubt  which  I  f 
from  the  commeDcement  of  the  argument  arose  from  the  unsat 
factory  way  in  which  the  documents  produced  at  the  meeting  wt 
filled  up.  But  all  parties  present  at  the  meeting  admit  that  th 
bad  full  information  as  to  the  real  value  of  the  property.  T 
debtoi^B  witnesses  say  that  the  statement  O.  was  produced  at  t 
meeting ;  and  the  Appellant,  while  be  denies  that  that  docume 
was  produced,  admits  that  be  was  acquainted  with  the  value  of  t 
property.  I  therefore  come  to  the  conclusion  that  there  was 
intention  on  the  part  of  the  debtor  to  deceive  his  creditors,  a 
that  they  were  not  deceived.  The  appeal  must  be  dismissed  wi 
costs. 

(1)  Law  Itep.  10  Eq.  57.  (2)  Law  Bep.  2  Ch.  563. 

(3)  I^n  Bep.  4  Q.  B.  61. 
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m  G.  Mellibh,  LJ. :—  i^o. 

I  am  of  the  same  opinion.    When  the  Jndgea  of  two  Conrto 
ive  agreed  that  there  was  no  fraud  in  a  traoaaction,  this  Court       t^^ 
ight  not  to  come  to  a  different  condtudon  except  on  very  atrong     Lu^!^ 
xmndsL    Looking  at  the  natore  of  the  debtor's  property,  the       inr» 
fficnlty  of  its  realization,  and  the  expense  of  proceedings  in        ..^ 
lokrnptoy,  I  think  the  creditors  had  good  reason  for  accepting  a 
impositioa  of  10«.  in  the  pound  instead  of  making  the  debtor  a 
inkrapt 

s  W.  M.  Jaxeb,  L.J.,  concurred. 

Solicitor  for  the  Appellant :  Mr.  J.  L.  Morris,  agent  for  Mr.  T. 

Jvrr,Svn. 

Solicitors  for  the  Debtor :  Messrs.  fVaniuA  <£  Buduman,  agents 

r  Ur.  8.  a  I^attkiah,  Etta. 


EBBoricBAENETT.    In  re  DEVEZE.  L.a 

•  Md  L.  JJ. 

£ankruptcif-~MutaaI  Crediti—Set-^tff—Secttrtd  DAt — BanJtruptejf  Ad,  19^^ 

1869,  *.  39.  

Jim.  1& 
E.  A  Co.  had  bnafneM  tnnsactioiu  with  %  trader  who  became  Iwihrnpt, 
and  at  the  time  of  the  bankruptcy  the  banknipt  owed  3.  &  Co.  £3010,  aod 
B.  &  Co.  owed  the  bankrupt  £B6  ;  bnt  the  hankrupt  held  goods  al  D.  &  Co, 
upon  which  he  hod  a  lien  for  that  amouoL  The  tnutee  in  the  baokniptOT 
innated  that  B.  &  Co.  ihonld  pay  the  debt  oT  £68  before  the  gooda  were 
deliTered  op  to  them,  aod  that  the;  should  prore  for  the  whole  gum  oC  £3010 
against  the  hanknipt's  eatate  ; — 

HtLd  (reTening  the  decisioo  of  the  Begistrar),  that  B.  &  Co.  were  entitled 
to  have  the  mm  of  £S8  aet  off  against  their  claim,  lo  aa  to  free  the  gooda 
from  the  lien,  and  to  jnore  for  the  balance  i^nst  the  bankrupt's  estate. 

HIS  was  an  appeal  from  a  deciBion  of  Mr.  Registrar  Fepya, 

ting  as  Chief  Judge  in  Bankruptcy. 

Mr.  /.  X.  i>0»!M,the  liquidating  debtor,  was  a  general  merchant 

[Tying  on  business  in  London  and  Lj/otu  under  the  firm  of  Eeiii 

Deveze. 

In  Angust,  1872,  Messrs.  G.  Bamett  &  Co.,  merchants  at  LoRdm 

i  SKamghai,  purchased  on  behalf  of  Devete  a  number  of  bales  of 

roL.  IX.  2  B  1 
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Bilk,  far  which  they  drew  on  him  bills  of  exchange  payable  at 
moDths*  Big^L 

On  the  17th  <tf  Jannaiy,  1873,  Davme  filed  a  petiticm  for  liqnii 
ti(H>,  and  a  trustee  was  ajqxnnted. 

In  comeqiience  of  the  liquidation  the  bills  of  exchange  were  ( 
hononzed,  and  BanuU  db  Co.  took  ap  the  bilb,  and  obtained  poa 
sion  oi  the  billa  of  lading  of  the  sil^  which  they  afterwards  K 
There  remained,  however,  <m  aooonnt  of  this  tranaactatHi,  a  balai 
due  to  Sanua  A  Co.  of  £3010. 

Fr^onsly  to  the  liquidation  BatmeU  A  Co.  also  consigned 
Dmese  certain  other  bales  of  silk  to  be  sold  at  LyoM  on  thw  o 
account.  They  drew  billa  on  him  on  account  of  this  consignme 
and  the  bills  were  discoooted  by  the  Lyons  Bank,  who  took  1 
bills  of  lading  of  the  silk.  Id  order  to  sell  the  silk  Detme,  acco 
ing  to  the  usual  practice,  applied  for  samples  of  the  silk,  for  whi 
he  paid  cash  to  the  bank,  and  some  of  which  he  had  in  his  posa 
aion  at  the  time  of  the  liquidation.  The  trustee  in  the  liqnidati 
claimed  to  hold  these  samples  of  silk  as  secnrity  for  the  moi 
paid  for  them,  amoonting  to  £88,  until  tiiat  sum  was  paid 
falL 

On  the  other  hand,  jBara«A  d  Co.  claimed  to  have  that  sum  i 
off  Sfiainst  the  debt  of  £3010  due  to  them,  and  to  prove  for  I 
difference  namely,  the  sum  of  £2922,  ^;aiast  the  estate  of  Sent 
The  Begistrar  decided  that  there  was  no  right  of  set-off,  and  tl 
BairneH  A  Co.  must  pay  the  £88  in  full  before  the  silk  was  giv 
Qp,  and  most  then  prove  for  the  whole  debt  of  £3010  against  1 
estate.    Bamett  A  Co.  appealed  from  this  decision. 

Mr,  Windoto,  and  Mr.  Beed,  for  the  Appellants : — 
We  claim  a  setroff  under  the  mutual  credit  clause,  sect  39, 
the  Bankru^ey  Aet,  1869.  Even  before  that  Act  this  would  hi 
been  a  case  for  set-off:  Naorqfi  v.  Chariored  Bank  of  India  (! 
AtQei/  T.  (homey  (2).  But  the  clause  in  the  new  Act  is  wic 
than  the  corresponding  clause,  sect.  171,  in  the  Baiikrwptey  L 
Cotuolidation  Act,  1849,  iDasmnch  as  the  words  "mutual  dealing 
are  used,  which  did  not  occur  in  the  former  Act. 

(1)  Uw  Bep.  8  C.  P.  444.  (2)  Uw  Bep.  4  C.  P.  71*. 
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No  exception  u  made  in  the  caae  of  either  party  holding  a 
security ;  bat  the  Act  is  oompdsory,  that  in  all  caaee  of  mutual    ' 
DreditB  there  shall  be  a  set-off. 

Mr.  Davey,  and  Mr.  t^tilay  Knight,  for  the  trustee : — 
If  there  had  been  no  bankruptcy  there  could  have  been  oo  set- 
off at  lav  or  in  equity  in.  this  case ;  Ohrhe  V.  Fell  (1) ;  Pinno^  Y. 
Earriton  (2).  A.  simple  oontract  debt  cannot  be  set  off  in  equity 
against  a  mortgage  debt :  Fiaher  on  Mortgages  (3).  The  provision 
in  the  Bankruptoy  Acts  can  only  apply  to  caaea  in  which  a  legal 
uid  equitable  ri|^t  of  setK>ff  would  have  arisen. 

The  LoBD  JiTBTiCB  James  referred  to  Bttuiey  r.  Dareey  (4) 
and  OCwMor  v.  SjpaigU  (5). 

LOBD  SXLBOBNE,  L.C. : — 

We  think  that  the  judgment  is  not  right  In  this  case.  The 
leotiou  in  the  Banlm^tex/  Ad,  1869,  is,  no  doubt,  somewhat  different 
^m  what  would  have  been  the  law  in  the  abeenoe  of  bankruptcy, 
lod  it  is  a  rule  to  be  administered  in  bankmptoy.  As  I  under- 
itaud  it,  it  says,  without  noticing  the  subject  of  security  at  all, 
that  when  there  have  been  mutual  credits,  debts,  or  mutual  deal- 
ings— I  say  nothing  at  present  upon  any  distinct  meaning  of 
'  mutual  dealings  " — and  a  proof  is  to  be  made  in  bankruptcy, 
there  is  to  be  a  rule  of  set-off,  no^  as  I  understand  it,  at  the  option 
3f  either  party,  but  an  absolute  statutory  rule — ^"The  balance  of 
iach  account,  and  no  more,  shall  be  claimed  or  paid  on  either  side 
rrapectirely."  This  is  clearly  a  case  of  mutual  credits  at  the  time 
3f  the  bankruptcy;  on  the  one  hand,  there  was  a  large  debt 
[uatoring,  though  not  matured,  to  Bamdt  <£  Co^  and  there  was  a 
imall  debt  actually  dae  from  them  to  the  bankrupt.  That  being 
M),  Bamett  &  Co.  come  in  to  prove,  and  the  statute  expressly  says 
that  the  amount  of  their  proof  shall  be  ascertained  by  writing  off 
the  small  debt  &om  the  larger,  and  as  debt  can  co-exist  with 
security,  and  often  does,  the  fiict  that  nothing  is  said  about  security 

(1)  1 B.  &  Ad.  404.  (3)  Sod  Ed.  p.  923. 

(2)  3  M.  *  W.  632.  (4)  2  Sch.  &  Lef.  304,  n. 

(6)  1  SGh.  &  Lef.  305. 
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01  lien  one  way  or  the  other  in  the  section  seems  to  me  only  to  slu 
'    that  the  existence  of  security  is  not  to  affect  ita  operation. 

The  authorities,  as  far  as  they  are  authorities,  are  qnite  co 
sistent  with  that  view,  and  indeed  it  seems  to  me  that  the  ca 
cited  as  possihly  having  some  bearing  the  other  way,  of  Clar 
T.  FeB  (1),  is  a  direct  authority  against  Mr.  Davtyt  aigumen 
for,  tiiat  being  an  action  for  trover  to  recover  a  chattel  whii 
had  been  seat  to  be  repaired,  and  in  reepect  of  which  the  trade 
man  had  a  lien,  Hr.  Jostice  LiiUedals  says  expressly  (2),  "  If  the 
bad  not  been  a  contract  to  pay  ready  money,  I  should  have  bei 
of  a  different  opinion" — ^in  other  words,  I  should  have  been 
opinion,  even  in  trover,  tbft  the  Plaintiff  could  recover — "  t 
although  in  that  case  there  would  still  hare  been  a  lien  on  t1 
carriage  for  the  WOTk  done  by  the  bankrupt,  yet,  as  the  ben 
mpt  was  also  indebted  to  the  Haintiffs,  the  question  wonld  ba' 
been,  on  which  side  the  balance  lay,  and  that  was  in  &Toiir 
the  Flaintifis."  Now  here^  of  course,  there  was  no  special  oo 
tract  like  the  ccmtract  there,  to  pay  ready  money,  and  the  ei 
cnmstances  are  exactly  what  Mr.  Justice  LiUMale  sapposee;  ai 
if  it  had  been  a  case,  not  of  a  mutoal  credit  made  eqaivslei 
to  debt  nuder  the  statute,  bnt  of  mutual  debt  at  the  time  of  U 
bankruptcy,  I  should  think  that  Clarke  v.  FtB  was  an  antluirii 
that  even  trover  wonld  have  lain.  In  that  case  Mr.  Justice  Tavi 
ton  thought  that,  even  in  the  drcnmstance  of  the  special  contn 
which  there  existed,  if  the  question  bad  arisen  upon  the  proof  I 
bankruptcy,  the  account  must  have  been  taken  upon  the  footii 
of  set-off,  which  would  have  got  rid  of  tiie  lien ;  so  that  it  appeal 
that  the  Court  acted  upon  the  principles  which  are  independent  i 
bankruptcy.  There  is  no  other  authority  at  all,  excepting  such  i 
are  in  favour  of  the  right  of  setK)ffi 

It  seems  to  me  that  the  plain  language  of  the  statute  meets  tli 
case,  and  that  this  order  must  be  discharged. 

Sib  O.  Mellish,  LJ.  : — 

I  am  of  the  same  opinion.  In  a  case  where  there  is  no  haul 
ruptcy,  it  is  clear,  at  any  rate  at  law,  that  if  a  party  is  in  poesesBio 

(1)  4  P.  &  Ai  ^Oi.  f         (2)  4  B.  &  Ad.  407. 
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of  a  chattel,  aad  has  a  lieo  apon  it  for  a  debt  of  lai^er  amotmt 
from  the  party  who  briogs  the  action  of  trover,  there  is  no  right  of 
set-off  unleBB  there  has  been  an  agreement  to  set  one  daim  against 
the  other,  or  nnleea  the  owner  of  the  lien  has  bronght  an  action  for 
his  debt,  which  wonld  let  in  a  plea  of  set-off  on  the  other  aide. 
The  simple  question  is  whether,  upon  the  omstractioD  of  this 
clause,  the  set-off  is  not  made  eqaivalent  to  payment.  I  doubt 
vhether  it  does  not  affect  it  even  before  either  party  has  come  in 
to  prove ;  but,  at  any  rate,  when  the  party  does  come  in  to  prore, 
the  statute  sets  the  one  debt  against  the  other,  and  that  is 
univalent  to  payment.  It,  in  fact,  is  eqaivalent  to  saying,  where 
there  are  mutual  debts,  that  a  party,  by  coming  in  and  claiming 
to  prove,  necessarily  causes  a  payment  or  satis&^tion  of  his 
lebt  so  far  as  the  setoff  extends;  and,  of  course,  when  the  debt 
is  put  an  end  to,  the  lien  would  also  be  pat  an  end  ta  It  ap- 
pears to  me  that  this  oonstmction  of  the  section  is  altogether 
in  accordance  with  the  general  scope  of  the  Bankrvpt^sy  Act, 
becanse  it  would  be  rery  unjust,  and  contrary  to  the  spirit  of  the 
bankruptcy  law,  to  hold,  that  where  there  are  mutual  debts  the 
me  creditor  should  be  paid  in  full  and  the  other  should  only 
receive  a  dividend. 

3iB  W.  31.  Jahxs,  LJ.,  concurred. 

Solicitors:  Messrs.  Mv/rray  &  Eutchina;  Mr.  W.  A.  Crump. 
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Ex  juWe  TOBEINaTON.    In  re  TOBEmGION. 

Banimpiejf—I'raetiee—Ddtei'i  Bamvumi—Affidamt—TrregulaTUs—P^^i 
Ogker  <i  (Smipany— Awubrupt^  B^Al*,  1870,  r,  15. 

In  an  affidavit  filed  \>j  the  public  officer  of  a  oompou^  in  tapport  ol 
debtor's  stimmona  ha  wa<  described  u  the  ngistered  public  officer  of  < 
oompanf,  bnt  the  affidavit  did  not  oontaln  an  aprev  etatcnient  that 
wai  such  public  officer,  or  that  be  ma  authorized  to  soe  out  the  (a 
mons;— 

Eeld,  that  the  affidavit  did  not  snffidently  comply  with  Rule  15  of  ( 
SanOerw^ey  £ule*,  1870,  and  the  nuntnona  was  dismiaeed  for  irregubri^ 

In  the  affidavit  the  vorda  "  seniaUy  make  oath  and  r^  "  ware  omiu 
by  miatake  :— 

EdA,  that  the  affidavit  could  not  be  objected  to  on  that  ground  afteritl 
been  filed. 

A  debtor  may  ast^  an  application  to  have  a  debtor's  BnmmoDa  dlsmla 
ist  irr^nlaritf,  althongh  he  has  not  distinctly  denied  Uie  debt  in  '. 
affidavit. 

1  HIS  was  an  appeal  from  an  order  of  Hr.  B^istrar  fiovlatf,  uttii 
aa  Chief  Judge  in  Bankruptcf . 

On  the  8tb  of  August,  1873,  a  debtor  eummons  was  aerred  np 
£hMr  Tor&it^ton  according  to  Form  4  in  'the  Sdiedole  to  t 
Bankruptc;/  Bules,  1870,  by  which  he  was  warned  that  nnlt 
he  should  pay  to  "  John  Parker,  of  Ac,  one  of  the  ragister 
public  officers  of  the  banking  oompany  called  the  NaiionaX  Bafi 
the  Bom  of  £1526  10>.  Id.,  claimed  by  him  according  to  the  pi 
ticolara  thereunto  annexed,  or  compound  lor  the  same,  he  woi 
have  committed  an  act  of  bankmptcy,  in  respect  of  which 
might  be  adjudicated  a  bankrupt  on  the  petition  of  the  et 
J.  Parker. 

The  affidarit  in  support  of  the  summons  was  the  joint  affida' 
of  /.  Parker  and  the  clerk  of  his  solicitors,  in  which  J.  Parker  i 
described  as  one  of  the  registered  public  officers  of  the  Natim 
Sank  ;  but  he  did  not  expressly  swear  that  he  was  such  register 
public  officer,  nor  that  he  was  authoriied  to  take  proceedio 
against  the  debtor.  In  the  affidavit  the  debtor  was  stated  to 
indebted  to  J.  Parker  in  the  sam  of  £1526  10«.  7d.,  being  t 
unsecured  part  of  a  debt  of  £3626  10s.  7d.  doe  tcom  the  debtor 
the  bank. 
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Tlid  words  "  sevenlly  make  oath  and  say,"  wHich  ought  to  have       i 
veen  at  tlie   oommencement   of  the  afBdarit,  vere  by  mistake 
imitted.  I 

The  debtor  apfeated  aud  filed  an  affidavit,  in  whidi  he  did  _'■ 
lOt  in  diatinot  tenns  doiy  the  debt,  bat  swore  that  he  was  j 
lot  indebted  "  if  credit  be  given  for  the  Bocnrities  held  by  the  ^^'^^ 
laok." 

He  applied  to  have  the  summona  dismisBed  on  the  gronnd  of 
he  foUbwiDg  inegnlarities  in  the  Bummons  aud  afSdavit : — 

That  the  sammona  and  particolors  of  demand  described  the 
lebt  as  dne  to  Parker  and  not  to  the  bank. 

That  the  words  "make  oath  and  say"  were  omitted  iiom  the 
iffidavit. 

That  Parker  did  not  swear  that  he  was  the  registered  pnUic 
iffioer  of  the  hank  (1). 

That  he  did  not  swear  that  he  was  authorized  to  take  proceed* 
ogs  against  the  debtor. 

The  Begistrar  refused  to  aooede  to  the  apjdication,  and  the 
.ebtor  appealed  from  his  decision. 

Mr.  Fueher,  Q.C.,  and  Mr.  W.  D.  Gardiner,  for  the  Appellant 

Mr.  WituJotB,  for  the  National  Bank,  took  the  preliminary 
bjection  that  the  debtor's  affidavit  did  not  distinctly  deny  the 
ebt,  as  he  ooght  to  do,  tmder  Bale  22  of  the  BaaJcrvftey  .BWm, 
870,  and  that  nntil  he  did  so,  he  oould  not  apply  to  have  the 
ammons  dismissed. 

The  LoBD  Chahcillob  : — We  think  that  it  is  the  right  of  every 
lerson  who  is  served  with  a  summons  to  object  to  it  {at  iiregn- 
irity.    There  are  no  negative  words  in  the  section. 

(1)  Kale   15    of    the    Bankruptcy  or  plaintiff  for  uul  cm  tteluir  of  mch 

iitlu,  1870,  is  u  folbws :— "  A  \itak-  oo-putoenliip,  on  Biicb  puMic  olBoer  or 

Qpte^  petilioii  or  debtor^  mmmooa  igent  filing  tn  affidavit  •ooording  to 

puiutuiydebtortouiyco-paTtiienhip  tlie  torn  io  the  lohedale,  stating  Qiat 

aly  authorized  to  sue  and  be  sued  in  he  ia  such  public  officer  or  i^ent,  and 

lie  name  of  a  pnblio  officer  oi  agent  that  be  la  aatboriaed  to  pieseut  or  sue 

r  Bucb  co-partneiBhip,  ma;  be  pre-  oat  anch  petition  or.debtor'i  ■nrnmons.'' 

entad  by  or  sned  out  by  sacb  pnblio  No  foim  is  given  of  this  affidavit  in 

(Boer  or  agent  as  tlie  nconinal  petitionei  tbe  sobednle  to  the  Bnle& 
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Mr.  Fiaeher,  Q.C.,  and  Hr..  W,  D.  Gardinar,  in  eapport  of  i 
objection,  as  to  the  omiBsioD  of  the  worde  "  make  oath  and  n 
referred  to  Ex  parte  Neteton  (1) ;  Phillips  y.  Praniiee  (2) ;  Oh 
T.  Priee  (3).  As  to  the  other  objeotious,  he  relied  upon  the  expt 
words  of  Bnle  15  of  the  jBaah-^ie^  Bvlet,  1870. 

The  LOBD  Chanobixob: — ^Tfae  olgeotion  as  to  the  omisBioD 
the  worde  "  severally  make  oath  and  say,"  is  an  objection  to  I 
regnlarity  of  the  affidavit,  which  it  is  too  late  to  make  now. 

Mr.  Wituloui,  for  the  banking  company,  contended  that  < 
description  <tf  the  deponent  as  one  of  the  registered  public  offic 
of  the  bank  was  sofflcient  to  satisfy  the  role.  If  he  were  not  8i 
pablic  officer,  he  might  be  indicted  for  peijory.  The  meaning 
the  rule,  as  to  stating  hia  authority  for  taking  the  prooeedia 
is,  that  he  must  shew  Uiat  he  is  such  a  public  officer  as  is  empowei 
to  sue  and  be  sued  on  behalf  of  tlie  company  under  the  ,5im^ 
Aet,  7  Gea  4,  c  46 ;  and  that  is  sufficiently  shewn  l^  iweari 
that  he  is  the  roistered  public  officer. 

LoBD  Selbobne,  L.0.  : — 

We  think  that  it  ia  necessary  to  follow  the  mie  with  reaecoia 
strictness.  It  is  a  matter  of  substance,  not  of  form.  The  proce 
ings  cannot  be  regular  unless  they  are  commenced  acoordi 
to  the  rule.  The  appeal  must  be  allowed  and  the  summi 
disnuBsed. 

8iB  W.  M.  Jakes,  LJ.  :— 

I  am  of  the  same  opinion.  If  the  objection  to  the  affidavii 
made  in  good  time,  it  is  right  that  it  should  be  attended  to> 

Sib  G.  Ubllish,  LJ.,  concurred. 

Solicitors :  Mr.  G.  C,  Jamea  ;  TSxesn.  W.  Ttdkam  A  Son. 

(1)  2  D.  F.  &  J.  3.  (2)  2  Hare,  642. 

(3)  3  Dowl.  261. 
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Ex  parU  BROOKE.    In  re  EASSALL. 

Exaeaticn  Creditor— Tradtr  D^rtor— Payment  to  Sheriff  h^ore  levy— 
Bankruptcy  Act,  1869  (32  .£  33  Fiet.  e.  71),  *.  6,  tab-*.  5,  i.  87. 

The  iheriS  b&Tiiig  receirad  a  writ  of  execntion  against  a  trader  for  a  debt 
exceeding  £60,  the  debtor,  on  the  24tli  oT  July,  befoio  aay  tevj  had  been 
mad^  paid  to  the  sheriff's  ofBoer  a  large  part  of  the  debt  in  a  bill,  a  oheqae 
dnwn  b;  another  penon,  and  bank  notes.  On  the  25th  of  Joly  the  BherifF's 
officer  aahed  the  creditors  whether  they  iroold  accept  in  part  payment 
what  the  debtor  had  given  him,  and  ihewed  them  the  bill.  Thtiy  ex- 
preaeed  their  assent.  On  the  26th  of  Jnly  (Saturday)  the  debtor  filed  a 
UquidaUoD  petition,  and  a  receiTer  waa  appcanted.  On  the  28th  of  Jnly  the 
■bcriff'a  officer,  baring  received  the  remainder  of  the  debt  from  BDother  per- 
son liable  tor  it,  pud  the  whole  to  the  creditor!' — 

fftld  (rererain);  the  deiaaion  of  the  Cliief  Judge),  that  the  tranaacticm  wa*  a 
payment  nnder  preunre ;  and  that  the  crediton  were  not  bound  to  hand 
over  to  the  tnutee  the  bill  of  exchange,  &e  oheqoe,  or  the  bank  notes. 

L  HIS  was  an  appeal  from  an  order  of  ttie  Chief  Judge  in  Back- 
uptcy,  affimuDg  a  decision  of  the  Registrar  of  the  Huddatjield 
Ufonty  0)nrt,  aittiDg  aa  Deputy  Judge. 

J.  M.  HcmaS,  a  cloth  miller,  filed  a  liquidation  petition  on  the 
6th  of  July,  1873,  onder  which  a  trustee  vas  afterwards  ap- 
ointed. 

On  the  9th  of  July,  1873,  Messrs.  BrooJce  <£  >S<>ni  had  com* 
lenced  an  actirai  in  the  Queen's  Bench  against  Small  to  recover 
;i69  it.  2d.,  due  in  respect  of  two  bills  of  exchange  upon  whidi 
CusoS  was  liable.  The  action  was  not  defended,  judgment  was 
ntered  np  by  the  Haintiffa,  and  a  writ  of  execution  was  issued. 
)n  the  24th  of  July  HanaJl,  who  expected  that  an  execution 
'oold  be  leried  on  his  goods,  called  at  the  office  of  the  sheriff,  and 
'88  informed  by  one  of  his  officers  that  he  had  receiTed  a  warrant 
f  execntion  against  SutcJTt  goods,  and  the  warrant  was  shewn 
0  him.  BoMoU  said  that  he  woold  pay  the  debt,  and  the  same 
ftemoon  he  delivered  to  the  sheriff's  officer  a  good  bill  of  exchange 
>r  £65,  a  cheque  (not  drawn  by  EaiiaU  hmuelO  tea  £26  3a.  6d., 
nd  three  Bank  of  Engkmd  notes  of  £5  each,  making  altogether 
;i06  3*.  6(1.  The  remamder  of  the  sum  for  which  the  action  was 
rooght  was  paid  to  the  sheriff's  officer  by  a  Mr.  Bimu,  who  van- 
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X      also  liable  upon  one  of  tke  two  bills,  and  against  whom  anotl 

*  action  had  been  commenced  by  Brooie  dt  Sons,    On  the  26U: 

J       July  (a  Saturday)  a  receiver  was  appointed  under  the  liqnidat 

***     petition,  and  an  interim  injunction  woa  granted,  restraining  Bn 

,       (£  Sons  and  the  aberiff  &om  farther  proceedings.    This  order  ^ 

^     SOTved  upon  tlie  sheriff's  officer  the  same  afternoon,  but,  notwi 

standing  this,  he,  on  the  28th  <tf  July,  handed  orer  the  bill 

exchange  the  cheque,  and  the  notes,  together  with  the  men 

paid  by  Bimna,  to  Mr.  Jacomb,  the  solicitor  of  Brooke  &  8c 

On  the  ^plication  of  the  trustee  under  the  liquidation  ao  on 

was  fmadi  b;  the  Begistrar  of  the  Coun^  Court,  that  Broolu 

8on8  should  return  to  the  sheriff  or  hia  officer  the  bill  of  eschani 

the  cheque,  and  the  three  notes.    From  this  order  Brooke  &  8< 

appealed,  and  the  Chief  Judge  affirmed  the  dedaion  (1). 

Mr.  De  6ea,  Q.C.,  and  Mr.  Ftnlay  Knigld,  for  the  Appellai 
referred  to  Bankruptcy  Ad,  1869,  s.  S7 ;  Woode  v.  Finni$  (! 
Morland  v.  FeOatt  (3) ;  Ex  parte  Bo<^  (4) ;  Slaier  t.  Finder  (S 

Mr.  Lit^,  Q.C.,  and  Mr.  Window,  Q.C.,  for  the  Besponden 
referred  to  1  &  2  Yict.  c.  110,  a.  12 ;  Ikeparie  Bayner  (6) ;  CoBu 
ridge  t.  Peudon  (7) ;  E»  parte  Peanon  (8). 

At  the  close  of  the  argument  their  Lordships  ^pressed  sd 
doubt  whether  inquiries  should  not  be  directed  to  asoertain  id 
had  taken  place  on  the  25th  of  July,  with  a  view  to  see  whetl 
the  creditors  had  essrated  to  what  was  handed  to  the.  sherij 

(IJ  1B.3.  Dec  8  the  tim«  Of  th.  tankniptc*.    H 

SiE  Jakm  Bacok,  OJ.  :-  j^  ^^  „,,^j^  ^^  ^^^^^  1^^ , 

I  do  not  see  how  the  BegiBtrar'B  order  be^n  merely  pud  to  the  sheriff'i  offi 

can  be  quarteDed  with.    There  wm  no  ^  purchase  hie  ibrbearanoe.    The 

udEOTe  and  DO  Bale.  The  debtor  bought  peeJwill  be  di«miaaed,bntl  AaHm 

the  forbearance  of  the  Bheriff,  not  bj  j^  ^g^^  ^  ^o  coata. 
pajiog  the  whole  debt,  but  by  paying         (g)  7  Bi.  363. 
a  part  of  it    When  the  money  was         (8)  8  B.  &  a  722. 
thna  paid  to  the  iherifTa  officer,  whoee         (4}  j^^  -Rgo.  fl  Ch.  795. 
waa  it  ?    Clearly  that  of  the  man  who         (gj  jbid.  6  Ex.  2Z8. 
hadpaidit  He  might  have  withdrawn         (gj  Ibid.  7  Ch.  325. 
it  at  any  time,  and  baTe  said  to  the         (7J  n  q  3,  683. 
aberiff,  Do  yonr  worst.  I  conceive  that         (gj  i^„  Rep.  g  Cb.  667. 
tke  cbeqne,  the  billa,  and  the  notea 
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cer  being  taken  in  part  payment    One  of  the  crediton  being 

Comi  waa  examined  and  cross-examined.    He  deposed  that  on 

I  25th  of  July  the  sheriff's  officer  came  to  their  office,  and  asked 

ether  they  would  accept  in  part  payment  what  he  had  received     ^^^ 

m  SasiaU,  at  the  same  time  shewing  them  the  bill  of  exchange, 

1  that  they  agreed  to  accept  it.    Being  asked  why,  in  that  case, 

ly  did  not  take  possession  of  the  bill,  the  witness  said  he  had 

iposed  it  was  the  bnsiness  of  the  sheriff's  officer  to  see  the  matter 

npleted. 

BD  Selbobnz,  L.C. : — 

What  the  creditor  has  now  stated  in  evidence,  when  taken  with 
I  other  circumstances  of  the  case,  satisfies  ns  that  the  mode  of 
^ent  was  assented  to  by  the  judgment  creditors.  There  was 
seizore.  The  case  does  not  come  within  the  provision  of  the 
t  as  to  an  execution  not  completed  by  seizure  and  sale ;  a  pay- 
nt  was  made  onder  preesnre  to  the  sheriff's  officer/and  the 
n^  which  was  paid  over  to  the  creditor  may  be  retained  by 
0.  The  judgment  of  the  Chief  Judge  appears  to  shew  that  the 
»ct  of  an  assent  by  the  judgment  creditor  had  not  been  pro- 
[lently  brought  forward,  and  it  does  not  seem  clear  that  the 
art  below  would  have  taken  an  opposite  view  to  oars  if  the 
dence  and  argument  had  been  the  same. 

t  W.  M.  James,  LJ^  and  Sib  Q.  Mellibh,  L.J.,  concurred. 

^licitore :  Messrs.  WHliamion,  HSt,  A  Co. ;  Messrs.  Learoyd  & 
iroyd. 
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ijO.  Ex  parte  BROWN.    In  re  JEAVONS. 

and  L.  J  J.  ^ 

1874  Banlcmft€y^^Be'h9(iHng--~Bainkru-piey  Ad^  1869,  t.  71 — Bankruptcy  Bules^ 

1870,  r.  143. 

Althongh  a  re-hearing  before  the  same  Judge  who  originally  heard  the 
case  is  not  within  Hole  143  of  the  Bankruptcy  BuleB^  1870,  yet  the 
Court  in  granting  a  re-hearing  will  have  regard  to  that  rule,  and  will  not  in 
general  grant  a  re-hearing  after  twenty-one  days,  unless  the  party  seeking  a 
re-hearing  can  satisCactorily  aoooont  for  the  delay. 

X  HIS  was  an  appeal  from  an  order  of  Mr.  Begistrar  Spring  Bice^ 
by  which  he  directed  that  so  much  of  a  certain  order,  dated  the 
15th  of  March,  1873,  as  declared  that  Messrs.  Braum  it  Co.  and 
Messrs.  CammeU  &  Co.  were  entitled  to  a  valid  charge  under  three 
indentures  of  the  30th  of  March,  1872,  upon  the  machinery, 
engines,  and  plant  in  the  nature  of  trade  fixtures  belonging  to 
the  debtor,  should  be  re-heard  before  him.  Messrs.  Brawny  dk 
Co.  and  Messrs.  CammeU  dt  Co.  appealed  from  this  order  for  re- 
hearing (1). 

The  reason  given  for  a  re-hearing  was  that  the  law  on  the 
question  whether  an  assignment  of  trade  fixtures  included  in  an 
assignment  of  the  leasehold  premises  to  which  they  were  attached 
required  to  be  registered  as  a  bill  of  sale  had  been  altered  by  the 
case  of  Ike  parte  Daglish,  In  re  Wilde  (2). .  That  case  was  decided 
on  the  25th  of  July,  1873.  On  the  28th  of  July  Messrs.  Lewis, 
MunnSf  &  Longden,  the  solicitors  for  the  trustee,  wrote  a  letter  to 
Messrs.  Aahurst,  Morris,  dt  Co.f  the  solicitors  for  Messrs.  Brown  and 
Messrs.  CammeU^  in  reply  to  a  letter  from  them  upon  the  subject 
of  the  fixtures,  as  follows :  — 

''  Our  client  considers  that  none  of  the  fixtures  mentioned  are 
trade  fixtures ;  but  if  they  are,  they  are  covered  by  the  deoisioa 
in  In  re  WUde,  decided  by  the  Lords  Justices  on  Friday  last^ 
which  afiSrmed  the  decision  in  Hawtrey  v.  BuUin  "  (3). 

Messrs.  Lewis,  Muwns,  d:  Longden  again  called  the  attention  of 

(1)  See  Rt  parte  Mackay,  Ex  parte         (2)  Law  Rep.  8  Ch.  1072. 
Brown,  In  re  Jeavone,  Law  Bep.  8  Ch.         (3)  Ibid.  8  Q.  B.  290. 
643. 
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the  solicitors  for  the  creditors  to  the  same  case  on  the  5th  of       L.a 

August,  1873 ;  and  some  farther  correspondence  passed,  in  which 

the  solicitors  for  the  creditors  still  claimed  the  trade  fixtures  nnder       SL 


the  terms  of  the  order  of  the  15th  of  March,  1873.    In  the  mean-     ^jmHs 
time  inquiries  were  being  made  as  to  the  nature  of  the  fixtures       j^  f« 
and  machinery,  and  preparations  made  for  a  sale.  JiAvom. 

On  ^the  2l8t  of  November,  1873,  the  solicitors  for  the  trustee 
£3r  the  first  time  gave  notice  to  the  solicitors  for  the  creditors 
that  they  intended  to  apply  to  the  Begistrar  to  re-hear  so  much  of 
the  order  of  the  15th  of  March,  1873,  as  related  to  the  trade 
fixtures,  which  they  accordingly  did  on  the  17th  of  December, 
1873 ;  and  by  his  desire  the  matter  was  mentioned  to  the  Lord 
Chancellor  on  the  19th  of  December ;  and  his  Lordship  having 
expressed  his  opinion  that  the  Begistrar  might  exercise  his  dis- 
cretion as  to  re-hearing  the  point  (1),  the  Begistrar  made  the 
order  appealed  from. 

Mr.  Fry,  Q.C.,  and  Mr.  Henderson,  for  the  Appellants : — 

The  order  which  the  trustee  wishes  to  have  re-heard  was  made 
on  the  15th  of  March,  1873. 

The  71st  section  of  the  Bcmhrtiptey  Act^  1869,  enacts  in  general 
terms  that  **  every  Court  having  jurisdiction  in  Bankruptcy  under 
this  Act  may  review,  rescind,  or  vary  any  order  made  by  it  in 
pursuance  of  this  Act."  But  Bule  143  of  the  Bankruptcy  Bvle^ 
1870,  provides  that  ^'an  appeal  against  a  decision  or  order 
of  the  Chief  Judge  in  Bankruptcy,  or  of  a  Judge  of  a  County 
Court,  shall  be  entered  with  the  Begistrar  of  Appeals  within  and 
not  later  than  twenty-one  days  from  the  said  decision  or  order." 
It  is  said  that  as  this  is  not  an  appeal,  but  a  re-hearing  before 
the  same  Judge,  it  is  not  within  the  rule ;  but  if  not,  the  same 
limitation  ought  to  be  observed  by  the  Court,  unless  there  is  some 
special  reason  to  the  contrary.  In  this  case  the  alleged  ground 
for  re-hearing  is  the  decision  of  the  Court  of  Appeal  in  Ex  parte 
Dofflish  (2) ;  but  the  judgment  in  that  case  was  given  on  the  25th 
of  July,  1878,  and  on  the  28th  of  July  the  trustee's  solicitors  called 
our  attention  to  it,  but  no  steps  were  taken  till  December,  nearly 
five  months  after  the  decision  in  Ex  parte  Daglieh. 

(1)  Ex  parte  Mackay,  Law  Bep.  9  Gh.  127.  (2)  Law  Rep.  8  Ch.  1072. 
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Ur.  De  Gem,  Q.C^  and  Ur.  Fimiay  Knighi,  fbc  the  tnuteei— 
The  14Srd  mie  has  no  spplicatioii  to  the  re-hearing  of  the  ( 
by  the  same  Judge.  That  has  always  been  coneidered  a  po 
inherent  in  erery  Goort,  and  there  has  been  no  limitation  to  the  t 
witliin  which  it  has  been  done  except  the  discretion  of  the  Jni 
In  Ex  parte  Oarzon  (1),  under  the  Winding-up  Acts,  VioM31i 
cellor  Kinder^  pensitted  the  Master  to  review  his  decision  a 
fonr  years ;  and  under  die  Banhru^otey  Act,  1849,  by  the  1 
section  of  which  appeals  were  absolutely  limited  to  twenty- 
days,  cases  were  noTertheleaa  constantly  re-heard  by  the  Comi 
sioners  after  that  period.  And  the  same  has  been  done  under 
present  Act.  An  instance  is  Ex  parte  Baitei/  (3).  In  the  pret 
case  there  was  no  unreasonable  delay,  nor  have  any  parties  1) 
injured  by  the  delay.  The  order  of  the  15th  of  March,  IE 
directed  an  inquiry  as  to  what  the  machinery  and  fixtures  consiE 
of,  and  then  a  sale ;  and  during  the  interval  complained  t& 
inquiries  were  going  on  and  preparation  made  for  a  sale. 

LoBD  Caiehb,  L.C.  :— 

I  entertain  no  doubt  th&t  a  re-hearing  ia  this  case  would 
extremely  improper, 

Tba  (wder  of  the  Registrar  was  made  on  the  15th  of  Maroh,  If 
and  was  not  challenged  by  any  notice  of  re-hearing  until  the  S 
of  November  following,  eight  months  after  the  date  of  the  on 
I  assume  in  &Tour  of  the  Respondent  that  tlie  Court  has  jnrifidicti 
by  means  of  a  re-hearing,  to  operate  upon  and  vary  the  orde 
necessary ;  and  I  assume  that  the  decision  of  Ex  parte  Dagliih  i 
on  the  25th  of  July,  1873,  gave  the  Bespondent  a  new  period 
departure — it  being  understood  that  this  is  only  an  assomptioii 
favour  of  the  Bespondent.  But  this  case  cannot  be  put  hig 
than  if  the  decision  of  this  case  had  been  on  the  26th  of  July,  be 
the  day  after  the  decision  in  Ex  parte  Daglith.  In  that  case 
Respondent  would  have  had  only  twenty-one  days  to  appeal  agai 
the  order.  It  cannot  be  said  that  his  attention  was  not  drawi 
that  case,  for  on  the  28th  of  July  his  solicitors  wrote  to 

(1)  3  Drew.  508.  (2)  Law  Eep.  13  Eq.  314. 

(8)  Law  Bep.  8  Ch.  1072. 
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icitOTB  of  the  Appellants,  referring  to  it.    If  ao,  be  moBt  have        L.  a 
mght  his  appeal  withia  twenty-ooe  dAys ;  and  it  appean  to  me 
at  we  Kboald  be  departing  from  our  dnty  if  we  did  not  adopt  aa        ..«w 
r  guide  the  intentioa  of  the  L^;iBlatnre  shewn  in  fixing  that     ^^^ 
nit  in  tlie  case  of  appeals.    I  do  not  say  that  the  Court  is  boond       i„„ 
any  express  enactment,  becanse  re-hearings  are  not  mentioned     J"'"""- 
the  Act,  but  the  granting  of  a  re-hearing  ia  a  matter  of  indnl-  ■ 

noe,  and  must  be  caiefnily  guarded,  otherwise  parties  would 
in  by  indirect  means  the  benefit  of  an  appeal  after  the  time  for 
pealing  had  expired.  In  this  case  the  trastee  has  not  accounted 
'  the  delay  from  the  26th  of  July  to  the  21st  of  Norember,  and 
:hink  he  was  then  too  late.  The  re-hearing  cannot,  therefore, 
allowed.  ■ 

s  W.  M.  James,  L.J.,  and  Sib  G.  Mellish,  LJ.,  concurred. 

Solicitors :  Mesais.  Aahwsl,  Morrit,  A  Co. ;  Messrs.  Lewit, 
mns,  &  Longiea. 


^  parte  HOLLAND.    InreHENEAGE.  ' 

Bankru^cy— Married  Woman — Married  Wmaan't  Properly  Act  (33  tt  84 
Yiet.  c  93),  f.  12— StparaU  EttaU—DtU  btfiire  Marriage. 

A  married  woman  was  nied  at  law  by  a  oraditor  for  a  debt  contracted  \ij 
her  liefore  her  marriage,  whloh  took  place  in  1872,  and  a  judgment  waa 
obttined  igaintt  ber.  The  creditor  tbsn  roed  oat  a  d«bt<»^  Bimmiona,'and, 
the  debt  not  being  satisfied,  filed  a  petitioti  for  adjudicatioQ  of  bankraptcy 
a^ntt  ber.    She  bad  no  eepante  property : — 

Held,  tbat  the  married  woman  could  not  be  adjudicated  a  bankmpt.  ' 
Per  M^ith,  L.J. . — Whether  a  married  woman  can  ba  made  a  bankmpt 
if  ibe  baa  separate  property — Qutwt. 

HIS  was  an  appeal  from  a  decision  of  Mr,  Registrar  SadUt, 

ting  as  Chief  Judge  in  Bankruptcy. 

Mrs.  C.  M.  Sewage  was  married  to  her  present  huBband,'C  7.  F. 

meage,  on  the  19th  of  December,  1872.    A  few  days  before  the 

irriage  Mrs.  Seaeage  bcnrowed  £100  &om  Ltioy  EoBeatd,  which 

s  Btitl  owed  at  the  time  of  her  marrii^e. 

On  the  3rd  of  Norember,  1873,  P.  S.  mSmd,  the  husband  of 
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Lucy  Holland^  recoTered  judgment  against  Mi-s.  Heneage  for 
£106  bi.  for  the  debt  and  costs,  and  on  the  22nd  of  Noyember  he 
seryed  her  with  a  debtor's  summons  for  that  amount.  On  the  3rd 
of  December,  1873,  Mrs.  Eeneage  applied  to  the  Eegistrar  to  dismiss 
tlie  summons,  on  the  ground  that  a  married  woman  was  not  liable 
to  the  provisions  of  the  bankrupt  law,  but  the  Begistrar  dismissed 
the  application. 

P.  J7.  Holland  then  filed  a  petition  for  adjudication  of  bankruptcy 
against  Mrs.  Eeneoffe.  On  the  hearing  of  the  petition  Mra  Eeneage 
opposed  the  adjudication,  and  the  Begistrar  dismissed  the  petition. 
From  this  decision  P.  E.  EoUand  appealed.  No  settlement  was 
made  on  the  marriage  of  Mr.  and  Mrs.  Eeneage,  and  she  stated  in 
her  affidavit  that  she  had  no  separate  property. 

Mr.  De  Oex,  Q.C.,  and  Mr.  E.  PoUoeh,  for  the  Appellant : — 

The  effect  of  the  12th  section  of  the  Married  Woman*8  Property 
Act,  1870  (1),  is  to  place  a  married  woman,  as  to  debts  contracted 
before  marriage,  exactly  in  the  same  position  as  an  unmarried 
woman.  When  the  section  says  that  she  may  be  sued,  it  must  be 
understood  that  the  same  consequences  should  result  as  on  an  action 
against  an  unmarried  woman,  with  the  qualification  that  her  sepa- 
rate property  only  would  be  liable.  One  of  these  consequences  is 
liability  to  be  made  a  bankrupt  on  a  debtor's  summons.  By  the 
custom  of  London,  a  married  woman  who  is  a  trader  may  be  made 
a  bankrupt :  La  Vie  v.  PhUipa  (2).  So  also  the  wife  of  a  convict,  if 
she  becomes  a  trader :  Ex  parte  Franks  (3).  It  is  unreasonable  to 
suppose  that  the  Legislature  intended  that  one  creditor  should  be 
able^  to  gain  possession  of  all  a  married  woman's  separate  estate 
without  the  possibility  of  the  others  obtaining  a  distribution  pari 
passu :  Sanger  v.  Sanger  (4) ;  Johnson  v.  OaUagher  (5) ;  Morgan 
V.  Knight  (6) ;  Chubb  v.  Stretch  (7).    It  is  not  necessary  tiiat  we 

(1)  33  &  34  Vict,  c  93,  s.  12 :  <*  A      rate  use  shall  be  liable  to  satisfy,  such 


husband  shall  not,  by  reason  of  any 
marriage  which  shall  take  place  after 
this  Act  has  come  into  operation,  be 
liable  for  the  debts  of  his  wife,  con- 
tracted before  marriage,  but  the  wife 
shal  -be  liable  to  be  sued  for,  and  any 
property  belong!  Dg  to  her  for  her  sepa- 


debts  as   if  she  had  continued  un- 
married.* 

(2)  1  W.  Bl.  570. 

(3)  7  Bing.  762. 

(4)  Law  Kep.  11  Eq.  470. 

(5)  30  L.  J.  (Ch.)  298. 

(6)  15  C.  B.  (N.S.)  669. 


(7)  Law  Rep.  9  Eq  555. 
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ould  shew  that  tbe  married  woman  has  separate  property  before 
taioiDg  the  order.  We  are  entitled  to  have  the  order  of  adju- 
ration, and  then  to  inquire  whether  ahe  has  any  property.  She 
Lght  acquire  separate  property  Babsequently,  which  would 
come  sabject  t«  the  bankmptcy :  Buah  v.  Martin  (1) ;  Bei/non 
Jonet  (2). 

Mr.  De  Oex,  Q.C.,  and  Mr.  Bi^iertxm  Qriffi&»,  for  Mrs.  Hmeage, 
ize  not  called  on. 

jRD  Oaibss,  L,C.  :— 

The  application  which  is  made  in  this  case,  to  mabe  a  married 
)man  a  brankrupt,  is  founded,  and  it  is  properly  admitted  that  it 
ust  be  founded, 'on  the  iSarriei  Waman'9  Property  Act,  1870 ; 
id  when  we  look  at  the  provisions  of  that  Act  tbe  only  one  vhich 
material  to  this  question  is  the  12th  section. 
That  section  provides  that,  "  A  husband  shall  not,  by  reason  of  any 
arrtage  which  shall  take  place  after  this  Act  has  come  into  opera- 
3n,  be  liable  for  the  debts  of  his  wife  contracted  before  marriage." 
his  is  a  very  strong  and  novel  provision ;  and  the  section  then 
[dresses  itself  to  consider  what  is  to  be  done  with  regard  to  debts 
'  that  nature,  and  provides  that  "  the  wife  shall  he  liable  to  be 
led  for,  and  that  any  property  belonging  to  her  for  her  separate 
\e  shall  be  liable  to  satisfy,  snch  debts  as  if  she  had  continued 
imarried." 

Now,it  must  be  remembered  that  the  words  are,  "  the  wife  shall 
i  liable  to  be  sued."  These  are  technical  words,  and  prima  faeit 
lata  to  nothing  hat  a  suit  at  law  or  in  equity,  and  I  should  be 
sposed  to  read  them  as  meaning  that,  althongh  the  husband  should 
it  be  liable  for  the  debts,  yet  the  wife  might  be  sued  at  law  or 
.  equity  as  if  she  were  unmarried.  That  right  has  been  exercised 
f  the  creditor  in  the  present  case,  who  has  brought  an  action,  and 
le  action  has  resulted  in  a  judgment  against  her  which  has  been 
Qprodnctive.  For  the  purpose  of  expounding  these  words  an  argn- 
lent  was  used  by  Mr.  PoUoek — and  it  is  the  only  argument  which 
}uld  be  of  any  avail  to  him — that  the  words  must  be  understood 
)  include  every  result  which  fairly  foUovrs  from  a  suit  at  law  or  in 

(1)  2  H.  &  C.  311.  (2)  IB  M.  &  W.  566. 
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equity,  and  that  one  of  these  lesulte  is  a  debtor's  sammons,  whii 
would  form  the  foundation  of  an  adjudication  in  banktnptoy.  B 
he  was  obliged  to  confess  that  all  the  ordinary  conseqaences  of 
snit  at  law  or  in  eqnity^ would  not  follow ;  for  when  I  put  the  qnf 
tion  to  him  whether  property  not  settled  to  her  separate  use  cou 
be  taken  in  execution,  he  was  obliged  to  admit  that  it  could  not  1 
taken.  Therefore  the  argument  fails,  for  it  is  clear  that  some 
the  ordinary  oossequenoeB  of  a  suit  do  not  follow  in  the  case  of 
married  woman.  It  appears  to  me  that  the  words  "  liable  to 
sued  for  "  are  only  introduced  for  the  purpose  of  being  connect 
with  the  loilowing  words,  "any  property  belonging  to  her  for  h 
separate  use."  I  think  the  meaning  of  the  section  is,  that  ^thou) 
the  husband  is  not  liable  for  the  debts  in  question,  the  separa 
property  of  the  wife  is  to  be  liable,  and  that  for  the  purpose  of  reac 
lug  it  she  is  to  be  subject  to  the  ordinary  process  of  law  oi  equit 
It  may  be  objected  that  the  result  of  this  interpretation  is,  tk 
all  a  married  woman's  property  would  fall  to  the  execution  of 
single  creditor,  and  no  way  of  distributing  it  equitably  among  t 
her  creditors  would  he  provided  for.  The  answer  to  this  objecti 
is  simple.  It  may  be  that  the  Legislature  may  hare  overlooked  tJ 
result  It  may  be  that,  to  be  logically  consistent,  it  ought  to  ha 
gone  on  to  provide  some  way,  by  process  of  bankruptcy,  or  boi 
process  analogous  to  bankruptcy,  to  reach  her  separate  proper 
and  make  an  equitable  division  of  it.  But  has  it  done  so  ?  In  i 
'  opinion  it  has  not  done  bo  by  any  express  provision,  and  it  won 
be  straining  the  words,  which  have  a  technical  meaning,  to  exte 
them  so  as  to  bring  married  women  under  the  law  of  baukrupb 
an  antecedent  law,  to  which,  before  this  Act,  they  were  not  liab 
It  would,  in  my  opinion,  be  a  violent  straining  of  the  Act 
alter  the  itaitu  of  all  married  women,  by  makipg  them  subject 
baakraptcy  merely  for  the  sake  of  carrying  out  what  we  m 
think  the  logical  consequence  of  this  section  in  the  Act.  I  s 
not  prepared  to  do  this.  I  think,  therefore,  the  Begistrar  was  rig] 
and  the  appeal  must  be  diamisaed  with  costs. 

Sib  W.  M.  James,  LJ.  : — 

I  am  of  the  same  opinion,  and  I  entirely  concur  in  the  reaso 
given  by  the  Lord  Chancellor.    It  must  be  borne  in  mind  thri  t 
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Bsibility  of  making  married  women's  separate  property  subject  to       L.  a 
;ir  debts  was  weU  known  before  the  passing  of  the  Act.     It  was  ' 

11  known  that  in  this  Court  it  could  be  done  in  various  ways ;        ..„« 
t  it  was  never  supposed  tkat  such  property  could  be  dealt  with     ^^^ 
bankruptcy.     Mr.  De  Qae  referred  to  the  case  of  JoHnion  v.        i„  „ 
'llagher  (1),  in  which  I  tried  to  deal  with  the  separate  property    ^^^ 
a  married  woman,  so  as  to  make  it  distributable  equally  among 
r  creditors,  but  unsncceesfully,  for  my  decision  was  reversed  by 
!  Lords  Justices.    I  am  of  opinion  that  the  Begistrsr  came  to  a 
-rect  conclusion  in  this  case,  and  I  should  shrink  from  making 
'h.  an  alteration  in  the  law  affecting  married  women  as  to  render 
}m  liable  to  be  made  hankmpt  for  a  debt  due  before  marriage. 

J  G.  Hellish,  LJ.  : — 

I  have  come  to  the  same  conclusion  in  this  case.  I  am  not-, 
ivever,  quite  satisfied  that  if  the  lady  had  been  shewn  to  have 
)arate  property,  it  might  not  have  made  a  difference.  Because 
the  1st  section  of  the  Act  a  married  woman  may  be  a  trader,  and 
appears  to  me  that  if  a  married  woman  became  a  trader  and 
i  trade  assets,  it  would  be  analogous  to  cases  under  the  cuEtom 
the  City  of  London,  under  which  it  was  not  unusual  for  a 
uried  woman  to  he  made  a  bankrupt.  And  I  should  be  sorry 
say  that  there  is  no  way  of  making  a  married  woman's  separate 
]perty  liable  except  in  equity ;  for  instance,  such  property  as 
i  might  have  acquired  as  a  trader. 

But  I  think  the  Act  only  makes  her  liable  in  respect  of  her 
uirate  property,  and  I  do  not  see  how  she  can  be  made  a  bank- 
lit  unless  she  has  been  shewn  to  have  separate  property.  There 
i  no  words  in  the  section  which  can  be  made  to  apply  to  a  woman 
lO  has  no  separate  property.  It  is  not  necessary  to  decide  the 
ler  question  now,  but  I  do  not  wish  to  prejudice  the  question 
len  it  shall  arise. 

Solicitors  for  the  Appellant :  Messrs.  ClenneU  t£  Frater. 
Solicitor  for  the  Respondent :  Mr.  W.  E^ly. 
(1)  30  L.  J.  (Cli.)  298. 
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Dellor'i  Swmmony— Secured  Vebt—Oamiihee  Order^Petitiiming  Credilor- 
Bankrupteg  Act,  1869  (32  <£  33  Vict,  c  71),  u.  6,  7. 

A  creditor  who  holds  g&rnuhee  orders  covering  sums  due  to  the  debtor 
an  amount  exceeding  the  debt  dae  to  the  creditor,  can  neverthelew  obti 
&  debtor's  summons  against  the  debtor,  and  proceed  thereon  to  hare  h 
adjadged  a  bankrupt. 

XHIS  was  an  appeal  from  an  order  of  Mr.  Hegistrar  ^ring  Ri 
idjudging  C.  W.  Tupper  a  bankrupt. 

Uessra,  Tod-Heaily  &  Co.,  wiae  merchants,  had  in  Jane,  187 
recovered  judgment  at  law  against  C.  W.  Tupper,  trading 
9J1  Italian  oilman,  for  the  snm  of  £1000  for  goods  supplied,  u 
they  proceeded  under  sect.  60  of  the  Common  Late  Procedure  A 
1854)  to  obtain  garnishee  orders  against  trade  debtors  of  G.  1 
Tv-pper.  Fart  of  the  debt  due  was  thus  recovered  by  Mess: 
Tod-HeaHy  &  Co. ;  but  in  July,  1873,  a  debtor's  summons  w 
granted  by  the  Court  of  Bankruptcy,  and  was  served  by  Mesai 
Tod-Sea^y  <£  Co.  on  C.  W.  Tapper,  requiring  him  to  pay  a  balan 
of£I08duetothem. 

The  balance  was  not  paid,  and  a  petition  in  bankruptcy  agaii 
C.  W.  Tapper  was  presented  by  Messrs.  Tod-Seatly  «£  Co. 
August,  1873,  the  act  of  bankruptcy  alleged  therein  being  t 
non-payment  of  the  sum  mentioned  in  the  SQmmonB. 

On  this  petition  C.  W.  Tup^  was,  by  the  Begistrar,  adjadg 
a  bankrupt. 

At  the  time  when  the  adjudication  was  made,  the  petitionii 
creditors  still  held  some  of  the  garnishee  orders,  not  served,  b 
coTering  sums  which  would  be  more  than  sufficient  to  pay  i 
balance  remaining  dae  to  them ;  and  the  debtor  now  appeali 
from  the  order  of  adjudication. 

There  was  a  dispute  whether  anything  remained  due,  and  < 
this  question  evidence  was  taken  vtvd  voce  before  their  Lordahi; 
the  result  of  which  appears  from  the  judgment. 
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Hr.  OraeknaO,  for  the  Appellant : —  L.  JJ. 

There  was  no  act  of  bankrnptcy,  and  tlie  rommona  onght  not  to  J^ 

ive  been  granted ;  for  a  creditor  vlio  holda  ganushee  orders  under  In  re 

bich  he  conld  recover  the  amount  due  to  him  cannot  be  said  to       

iTe  nsed  reasonable  efforts  to  obtain  payment,  according  to  the 
ords  of  the  7th  section  of  the  Banhruptoif  Act,  1869. 

Mr.  Bos^uTfh,  Q.C.,  and  Mr.  B.  Vaughan  WiBiams,  for  the 
Jtitioning  creditors. 

[B  G.  Hellish,  L  J. : — 

The  question  in  this  case  is  whetiier  the  debtor,  Tupjw,  was 
roperly  adjndged  a  baukrapt.  Judgment  was  recovered  against 
m  by  Ifessre.  Tod-SeaSif  &  Co.,  ik%  petitioning  creditors,  for  a 
insiderable  amotmt,  which  amount  they  say  has  been  redoced 
I  £108  by  snms  of  money  received  by  them  in  respect  of  their 
dgment  [His  Lordship  then  stated  the  lesolt  of  the  evidence 
I  he  that  there  was  no  reason  to  doubt  that  the  snm  of  £108 
imamed  dne.] 

Then  a  question  arose  which  might  possibly  be  of  some  impor- 
Luce.  The  act  of  bankruptcy  is  tiie  D(m-payment  under  a  debtor's 
immons.  It  appears  that  several  garnishee  orders  on  the  debtors 
'.  Tvpper  had  been  obtained  for  the  parpose  of  realizing  the  debt 
ae  to  Messrs.  Tod-Eeaily  d  Co.  Under  some  of  these  orders  snms 
'  mcmey  were  actually  recovered  for  which  credit  had  been 
ven ;  but  there  were  other  orders  which  had  never  been  served 
pon  the  debtors  of  Tapper,  under  which,  if  they  hod  been  Eerved, 
cording  to  the  evidence,  the  amount  of  the  debt  might  in  all 
-obability  have  been  realized. 

The  question  then  arises,  whether,  under  those  circumstances,  a 
jbtor's  summons  could  properly  be  taken  out,  and  therefore 
[lether  an  act  of  bankruptcy  would  be  committed  by  non- 
Lyment, 

What  constitutes  that  act  of  bankruptcy  is  described  in  the  6th 
tb-section  of  the  6th  section  of  the  Act  of  1869,  the  material 
ords  of  which  ore :  "  and  the  debtor  being  a  trader  has  for  the 
Vou  IX.  2D  1 
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Space  of  seven  days,  or  not  being  a  trader  has  for  the  space 
tbree  veefes  saoceeding  the  serrice  of  soch  summons,  neglected 
pay  sQch  snm,  or  to  secure  or  componnd  for  the  same."  Ni 
"  neglected  to  pay  sach  sam  "  simply  means,  "  has  not  paid : 
after  having  received  the  proper  notice.  I  am  of  opinion  t] 
the  words,  "  or  to  secure  or  compound  for  the  same,"  mean,  i 
that  the  debtor  has  not  got  proper  secnrity  to  give,  but  that 
has  not  secured  or  compounded  to  Uie  satisfaction  of  the  credil 
The  creditor  is  not  bound  to  accept  a  security  any  more  than 
is  bound  to  accept  a  composition,  unless  he  is  willing  to  do 
There  is  nothing  in  those  words  to  prevent  an  act  of  bankmp 
being  committed. 

Then  the  7th  section  is  also  relied  apno.  That  says, "  A  debt 
snmmoDB  may  be  granted  by  the  Court  on  a  creditor  proving  to 
satisfaction  that  a  debt  sufficient  to  support  a  petiticm  in  ba 
ruptcy  is  due  to  him  from  the  person  against  whom  the  snmm 
is  sought,  and  that  the  creditor  has  failed  to  obtain  paym 
of  his  debt,  after  using  reasonable  efforts  to  do  so."  Nov  il 
said  that  the  petitioning  creditors  in  this  case  bad  not  n 
reasonable  efforts  to  obtain  payment  of  the  debt,  because  tl 
had  got  garnishee  orders  and  had  not  served  them ;  but  if  t) 
had  prosecuted  them  they  might  thereby  have  obtained  paym' 
of  their  debt 

Now,  what  is  the  meaning  of  those  words?  It  appears  to 
that  it  is  impossible  to  distinguish  between  a  garnishee  order  e 
any  other  security  that  a  creditor  may  have.  If  we  held  that  thi 
was  no  act  of  bankruptcy  in  this  case,  we  should  be  holding  t] 
no  creditor,  if  he  had  a  secnrity  for  his  debt,  could  take  out 
avail  himself  of  a  debtor's  summons,  until  be  had  realized  tl 
security. 

I  am  of  opinion  that  that  is  not  the  meaning  of  this  section, 
would  be  making  a  very  considerable  alteration  of  the  law  if 
did  so  hold.  Bealizing  a  security  may,  in  many  cases,  take 
very  considerable  time,  and  it  may  be  very  doubtful  whether  I 
debt  will  thereby  be  recovered ;  and  there  may  be  varions  r 
sons  which  may  induce  a  creditor  not  to  insist  upon  realizi 
hifl  «ecarity.    I  do  not  think  it  was  the  intention  of  the  Act  tha 
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secured  creditor  could  not  bare  %  debtor's  Bnmmons  till  be  bad 
realized  hia  secnritj.  I  think  that  the  section  is  only  intended  to 
prevent  a  man  from  taking  ont  a  debtor's  BOmmona  by  snrprisei 
and  when  he  has  not  pressed  for  payment. 

I  am  of  opinion  that  there  is  a  good  petitioning  creditors'  debt, 
and  that  an  act  of  bsnkmptcy  has  been  committed. 

The  appeal  must  be  dismissed  with  costs. 

Sir  W.  M.  James,  LJ.:— 
I  am  of  the  same  opinion. 

Soliciton  for  the  Appellant :  Messrs.  CoUetie  d  Collelte. 
Solicitor  for  the  Creditors:  Mr.  JP.  Laal. 
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MILES  «.  HAIiRISOK. 

[1668    M.    218.] 

WiH—Mnrtmain  Aet^XanhaUing — Direetitm.  to  remrvt  the  pvn  Ftrtotially 
for  Charitsf—Catti. 

A  teitator  gave  the  nudue  of  his  pononal  eaUle,  wliich  ooniuted  of  bot 
pure  anA  imptue  peraonalty,  to  tnistees  upon  trust  to  sell  aad  oonvert  & 
mue  intomoDej,  uid  out  of  the  proceeds  and  out  of  his  radj  money  tope 
hJB  debta,  ftmeral  expenaee  and  l^iciee,  end  to  {vy  the  income  to  hu  wii 
for  life,  tnd  after  her  death  torauesnSdent to  pnrchuecertain  life  annvitie 
He  then  gtTeaome  peconiary  legadeSiinoladingale^cyof  £100  toacboril 
■chool,  and  bequeathed  all  the  reddne  of  hie  petaoual  estate  to  three  chaiitii 
in  equal  aharea,  and  directed  that  tbe  three  laat-mentjooed  bequeeta  ahonld  1 
paidandsatiafiedotitofnich  pert  of  his  peraocal  eetateaa  could  be  lawful) 
aptdied  to  the  payment  thereof  and  which  duald  be  reaerved  by  hia  tnutei 
for  that  porpoae . — 

Sdd  (reTerung  the  decirion  of  Wiei^i,  V.C.),  that  the  direction  respec 
ing  the  payment  of  the  residuary  beqnesta  wu  equivalent  to  a  direction  ' 
marahall  the  aneta  in  favour  of  the  three  cbaritiea ;  and  that  the  debt 
fnueral  and  teatamealary  ezpecaea  and  l^jaciee  other  than  the  legacy  to  tl 
acbool,  moat  be  paid  primatily  out  of  the  impure  peracRialty ; 

That  the  direction  to  manhall  did  not  apply  to  the  legacy  to  the  acbm 
which  muat  fail  only  in  the  proportion  which  the  impure  bore  to  the  pa 
peiHonalty: 

That  the  ooata  of  the  suit  were  included  under  teatameotary  ezpemea,  at 
muit  be  paid  primarily  out  of  the  impure  personalty, 

Willt  7.  Bourne  (1)  followed. 

1  HIS  was  an  appeal  from  a  decision  of  Tice-Cbancellor  Wicken 
The  EeT.  John  Miles,  by  his  will,  dated  the  27th  of  July,  ISa 
after  bequeathing  some  small  pecuniary  and  specific  legacies,  gav 
a  certain  leasehold  estate  and  all  the  residue  of  his  personal  estat 
unto  T.  Harrison,  J.  W.  Baokletf,  and  O.  J.  May,  upon  trust  fc 
sale  and  conversioti,  and  upon  trust  out  of  the  proceeds  and  out  ( 
the  ready  money  of  which  he  should  be  possessed  at  his  death  t 
pay  his  funeral  and  testameotaiy  expenses  and  debts,  and  th 
legacies  bequeathed  by  his  will  or  any  codicil  thereto,  and  to  ii 
vest  the  remainder  in  manner  therein  mentioned.  And  the  tet 
tator  directed  his  trustees  to  pay  the  income  of  the  trust  funds  t 
bit  wife  so  long  as  she  ehonld  continue  his  widow,  and  after  he 
(1)  Uw  Hep.  16  Kq.  487. 
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decease  or  second  Toarriage  to  raise  Tarious  sniiu,  amonnting  in  tbe  L- 
whole  to  £9721,  for  the  porchase  of  OoTemmeDt  annuities  for  the 

persons  therein  mentioned.    And  the  testator  then  gave  to  the  ^ 

WettmorlaTtd  Soeialy  School  £100,  and  two  other  l^acies  to  indi-  ^ 

Tiduals,  and  disposed  of  the  residne  of  the  personal  estato  in  the  H^» 
following  tenna : — 

"  As  to  all  the  residue  and  remainder  of  my  perstmal  estate  and 
effects  whatsoever  and  wheresoever  which  I  may  he  possessed  of  or 
entitled  to  at  the  time  of  my  decease,  I  give  and  bequeath  the 
same  as  follows,  namely :  one  equal  third  part  or  share  thereof  to 
St.  Mary's  HotpUal,  Paddingion ;  one  equal  third  part  or  shafe 
thereof  to  the  Society  for  the  Propagation  of  the  Gospel  in  Foreign 
Parts ;  and  the  remaining  one  eqnal  third  part  or  share  thereof  to 
the  Soci^y  for  Promoting  Christum Knov^edge.  AndmywiU  is,ftnd 
I  expressly  direct,  that  the  three  last-mentioned  l^acies  or  bequests 
shall  respectively  be  paid  and  satisfied  out  of  such  part  of  my 
personal  estate  as  can  lawfully  be  applied  to  the  payment  thereof 
and  which  shall  be  reserved  by  my  trostees  or  trustee  for  the  time 
being  for  that  purpose ;  and  that  such  legacies  and  shares  of  residue 
shall  respectively  be  applied  to  the  purposes  of  the  said  hospital 
and  societies  respectively,  and  the  receipts  of  the  respective  trea- 
surers of  the  said  hospital  and  societies  respectively  shall  be  suffi- 
cient discharges  for  the  same  respectively." 

The  testator  made  several  codicils  to  his  will,  by  which  he  dis- 
posed  of  certain  real  estates  which  ho  had  purchased  since  the  dato 
of  his  will,  and  gave  various  legacieo,  bat  did  not  alter  the  residu- 
ary bequest  contained  in  his  will.  He  died  on  the  28th  of  March, 
1866.  His  personal  estate  amounted  in  value  to  about  £60,000, 
of  which  about  £46,000  was  personalty  connected  with  land,  and 
about  £14,000  pure  personalty. 

The  testator's  widow  filed  a  hill  for  the  administration  of  the 
estate,  and  on  the  cause  coming  on  for  farther  consideration  the 
question  arose  whether  the  testator's  debts,  funeral  and  testa- 
mentary expenses  and  legacies,  were  to  he  paid  mteably  out  of  the 
pure  and  impure  personalty,  or  whether  they  ought  to  be  borne 
primarily  by  the  impure  personalty,  for  the  benefit  of  the  charities, 
which^were  residuary  legatees. 
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The  Vice-Chancellor  decided  that  the  clause  at  the  end  of  th 
testator's  will  was  not  aafScieat  to  warrant  the  Court  in  marshallin 
the  estate  for  the  betiefit  of  the  charitieB,  and  that  the  pare  ao 
impare  personalty  must  contribute  rateably  in  the  ordinary  way  (1 
From  this  decision  the  charities  appealed. 

Mr.  IdncUetf,  Q.C.,  and  A[r.  Graham  Badings,  for  the  Appc 
laota: — 

The  direction  hy  the  t£stator  that  shares  of  the  residue  givr 
to  the  charities  shoold  he  paid  and  satisfied  oat  of  his  pui 
personal  estate,  which  should  be  reserved  for  that  purpose,  n-^ 
a  distinct  direction  to  marshall  which  the  Court  cannot  neglec 
There  Is  no  mf^c  in  the  word  "marshall";  it  is  sufficient  if  tl 
testator's  intention  is  clear.  And  if  the  Court  does  not  attac 
that  meaning  to  the  testator's  words,  it  will  in  fact  strike  fhei 
oat  altogether ;  for  no  other  sense  can  be  attributed  to  them.  '. 
the  words  are  read  as  being  equivalent  to  a  direction  to  marsba 
there  is  no  difficulty  caused  by  the  legacy  given  to  the  Wedmo 
hind  Soeiety  Sehool;  ht  marshalling  only  applies  to  tbosi'  nb 
have  two  funds  to  resort  to,  and  as  the  Weelmorland  Soeiei 
School  can  only  resort  to  the  pure  personalty,  that  legacy  will  I 
untouched  by  the  testator's  direction  to  marshall,  and  will  I: 
paid  in  the  usual  way.  We  therefore  claim  that  all  the  debt 
funeral  and  testamentary  expenses  end  legacies  (other  than  tti 
legacy  to  the  Weatmortand  Sodt^  School)  should  be  paid  primaril 
out  of  the  impure  personalty:  Wiffff  v.  Niekoll  (2);  Nickitsoa  ' 
Coekia  (3) ;  Qaskin  v.  Boffen  (4) ;  Sobmion  v.  Gddard  (5) ;  Wii 
V.  Bourne  (6).  In  the  last- mentioned  case,  which  was  decide 
subseqnently  to  the  present,  the  decision  of  the  Vice-Chancellc 
in  tills  case  was  not  approved  of. 

(1)  1873.  June  9.  enough  to  oonnter™!  the  geaeri,!  ra 

SiB  JoHs  WicKKKs,  V.C. :—  of  law  ^i  the  airection  pven  in  d 

The  cs«e  ia  a  Tery  dtfficnlt  one,  and  earlier  part  of  ttie  will. 

the  will  is  exceedioglf  atBbiguou,  and  (2)  lAwBep.  14  Eq.  92. 

1  have  a  strong  impreanoo  that  how-  (8)  3  B.  J.  A:  S.  622. 

ever  I  maj  decide  I  shall  be  diaappoint-  (4)  Iaw  Bep.  2  Eq.  284^ 

ing  the  testatOT'a  intentioD.    But  I  do  (6)  3  Hac  ft  O.  735. 

not  think  that  these  words  are  expr«sa  (A)  Law  Kepi  16  Eq.  487. 
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tlr.  Hardy y  Q.C.y  and  Mr.  CronUy^  for  the  Plaintiff:'— 

The  construction  put  upon  the  testator's  words  by  the  Appel- 
lants makes  the  will  inconsistent  and  self-contradictory.  The 
testator  begins  by  making  a  mixed  fund  of  both  pure  and  impure 
personalty,  out  of  which  he  directs  his  debts  and  legacies  to  be 
paid ;  that  is  quite  inconsistent  with  an  intention  of  marshalling 
in  favour  of  the  charities.  He  then  gives  a  legacy  to  the  West- 
morland  Socieiy  School^  which  is  put  on  the  same  footing  with 
the  other  legacies,  and  if  the  assets  are  to  be  marshalled  in  favour 
of  the  residuary  legatees,  that  legacy  will  fail  altogether.  We 
contend,  therefore,  that  the  testator  did  not  intend  that  the  assets 
should  be  marshalled,  but  only  that  the  three  charities  should 
have  their  fair  proportion  of  the  pure  personalty.  This  is  a  gift  of 
residue,  and  what  the  residue  consists  of  must  be  determined  in 
the  ordinary  course  of  administration.  The  gift  will  then  only 
operate  on  what  remains  after  this  is  done.  This  construction 
makes  the  will  consistent  with  itself  and  is  also  consistent  with 
the  authorities :  Ati(mteij'Oenerdly.EarlofWineh€l8ea(l);  Beau- 
mont V.  Oliveira  (2). 

Mr.  Oreene,  Q.C.,  and  Mr.  W.  W.  Cooper,  Mr.  Dickinsony  Q.C., 
and  Mr.  Whatdy,  for  others  of  the  next  of  kin,  supported  the 
same  view. 

Mr.  Morgan,  Q.C.,  and  Mr.  /.  T.  Anderson,  for  the  executors. 

Lord  Caibns,  L.C. : — 

I  have  naturally  very  great  hesitation  in  arriving  at  a  con- 
clusion in  this  case  which  will  differ  from  the  opinion  entertained' 
by  the  late  Yice-Chancellor  Wicheni,  for  whose  opinion  upon  all 
points,  but  more  particularly  on  a  point  of  this  kind,  with  which 
he  had  very  great  familiarity  from  the  character  of  his  practice  at 
the  Bar,  I  should  have  the  greatest  possible  respect.  At  the 
same  time  the  question  turns  upon  the  construction  of  a  few 
words  in  a  will,  a  question  which  is  always  very  likely  to  give 
rise  to  a  difference  of  judicial  opinion. 

If  I  were  to  take  the  gift  of  the  residue  and  the  words  accom- 

(1)  3  Bio.  0.  a  878.  (2)  Law  Bep.  4  Oh.  809. 
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paDjiDg  that  gift  in  tbis  case  by  tbemselves,  I  own  I  shooM  hi 
'  Tery  little  doubt  as  to  their  meaning.  The  testator  says :  "Asto 
the  residue  and  remainder  of  my  ^rsonal  estate  and  efiects  what 
erer  and  wheresoever  which  I  may  be  possessed  of  or  entitled  tc 
.  the  time  of  my  decease,  I  give  and  bequeath  the  same  as  folio 
namely,  one  equal  third  part  or  share  thereof  to  St.  Mary's  E 
pUal,  Paddinffton ;  one  other  equal  third  part  or  share  thereof 
the  Soddyfor  the  Propagation  of  the  Goapel  in  Foreign  Parts ;  a 
the  remaining  one  equal  third  part  or  share  thereof  to  the  Soa 
for  Promoting  Chrietian  Knowledge."  Stopping  there,  I  entin 
accede  to  the  observations  made  by  the  counsel  for  the  Bespondei 
that  we  have  here  that  which  is  merely  a  gift  of  residae 
such.  The  words  which  I  have  read  do  not  go  beyond  the  gift 
the  residue,  and  if  they  stood  alone  the  nataral  inference  woi 
he  that  the  residue  was  to  be  ascertained  in  the  ordinary  way.  I 
then  that  gift  is  accompanied  by  explanatory  and  directory  wor 
which  appear  to  me  not  to  apply  to  a  residue  already  ascertain 
but  to  apply  to  the  whole  of  the  personal  estate  of  the  testat 
and,  in  fact,  to  direct  the  mode  and  to  order  the  manner  and  fo 
in  which  the  residue  is  to  be  ascertained ;  for  the  testator  oc 
tiuues ;  "  My  will  is,  and  I  expressly  direct  that  the  three  last-me 
ticoied  l^acies  or  beqneeis  shall  respectively  be  paid  and  satisfi 
out  of  such  part  of  my  personal  estate,"  that  is,  "my  whole  peiwn 
estate,"  "  as  can  lawfully  be  applied  to  the  payment  thereof,  a 
which  shall  be  reserved  by  my  trustees  or  trustee  for  the  tii 
beii^  for  that  purpose."*  Kow  I  take  the  word  "  which,"  oecurri: 
in  the  last  clause,  to  relate  to  and  to  stand  for  the  word>4 "  t 
part  of  my  personal  estate  which  can  lawfully  be  applied  to  t^ 
payment  of  charitable  bequests,"  and  the  last  clause  to  amount 
this :  "  I  direct  that  the  part  of  my  personal  estate  which  lawful 
can  he  applied  to  the  payment  of  charitable  bequests  shall  be  i 
served  by  my  trustees  or  trustee  for  the  time  being  for  the  purpo 
of  paying  and  satisfying  the  legacies  or  bequests  in  question." 
repeat,  then,  if  I  were  to  look  at  that  alone,  I  should  not  hesita 
to  say  that  that  was  a  plain  and  sufBciently  intelligible  directi< 
to  the  trustees  that  they  were  to  keep  ia  hand,  or  at  all  events,  I 
accounting,  to  arrive  at  the  same  result  as  if  they  bad  kept 
hand,  what  is  termed  the  pure  personalty  of  the  testator,  to  brii 
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pore  personalty,''  be  vonld  have  Baid  QOtLing  whatever  incon 
dstent,  and  the  Court  would  know  how  to  work  out  the  provisioa 
of  the  will. 

Then  it  is  said  that  if  that  construction  is  put  upon  the  gift  o 
the  residue,  it  will  be  inconsistent  with  the  gift  by  the  testatoi 
of  £100  pecuniary  legacy  to  the  Wettmoriand  Society  Sehooi 
I  think  that  objection  has  been  sufficiently  answered  in  the  arga 
ment.  If,  as  I  assume,  the  gift  of  the  residue  amoonte  to  a  direc 
tion  that  the  personal  estate  shall  be  marshalled,  a  direction  o 
that  kind  cannot  operate  to  defeat  i»  ioio  the  pecuniary  legacy  U 
the  charity  of  £100 ;  that  legacy  will  stand  upon  the  footing  upoi 
which  it  would  have  stood  if  nothing  at  all  had  been  said  about 
marshalling  in  the  residuary  gift  So  far  as  this  legacy  would  iiill 
on  the  impure  personalty,  it  must  &ul,  and,  inasmuch  as  the  essence 
of  marshalling  is  that  it  pats  those  only  to  marshall  who  have  gol 
two  funds,  this  charitable  l^atee,  having  only  one  fund,  will  no) 
be  driven  to  marshall,  and  the  direction  to  marshall  will  not  b« 
operative  as  against  it ;  and  it  will  be  paid  out  of  the  pure  per- 
sonalty according  to  the  proportion  which  it  bears  to  the  impar« 
personalty.  It  appears  to  me,  therefore,  that  the  decree  of  the 
Vice-Cbancellor  iu  this  respect  must  bo  altered,  and  that  a  direc- 
tion must  be  inserted  that  the  personal  estate  of  the  testator  is  to 
be  marshalled  in  the  usual  way,  so  that;  as  far  as  can  be  done,  the 
three  charities  taking  the  residue  are  to  be  paid.  Of  course  there 
will  be  an  intestacy  as  to  anything  beyond  that. 

SiE  W.  M.  Jambs,  L.J.  :— 

I  am  entirely  of  the  same  opinion,  for  the  same  reasons;  and 
I  so  entirely  agree  with  the  construction  the  Lord  Chancellor  has 
put  OD  the  will,  that  I  do  not  think  it  necessary  to  add  anything. 

Sib  G.  Mbllish,  L  J. : — 

I  am  also  of  the  same  opinion.  I  think  the  case  is  really  governed 

by  the  judgment  of  Lord  iSsI&om«  in  the  case  of  TTtUt  v.  bourne  (1), 

J'or  the  will  in  that  case  was  substantially  the  game  aa  this  will 

would  have  been  if  there  had  been  no  direction  to  reserve.    If  the 

(1)  Law  Bep.  16  Eq.  487. 
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Ee  parte  LOWENTHAL.    In  re  LOWENTHAL. 

BanJiruptcy — Pradice — DAttn't  Bummont—AffidavU — Imipilarity — Pui 
Ojgiiser  tf  Company— Batiiruptcy  Sula,  1870,  r.  15. 

In  BU  afBd&vit  filed  b7  the  public  officer  of  &  companj  in  support  c 
deblor's  BummoDs  he  was  deacribed  as  the  registered  public  officer  ol 
compaujr,  but  the  affidavit  did  uot  contain  au  exprets  atatcment  that  lie  ' 
auch  public  officer ;  and  it  contained  a  statement  that  he  was  authorize 
make  the  affidavit,  but  no  statement  that  he  was  authorized  to  soe  out 
debtor's  summons : — 

Seld,  that  the  affidavit  aufficiently  complied  with  Su!e  15  of  the  Sa 
fuptey  SutcM,  1870. 

Wbere  a  debtor's  sommons  ia  sned  oat  Qpon  a  dishononred  hill  of 
change  it  is  not  necessary  to  state  or  to  prove  the  debt  with  the  n 
strictneaa  as  in  an  action  at  law :  it  is  sufficient  to  state  it  so  that 
debtor  shall  not  be  misled. 

Jl  HIS  was  BD  appeal  from  an  adjudication  of  banbrnptey  p 
Donnced  hy  the  Chief  Judge  in  Bankrnptcy. 

On  the  24th  of  October,  1873,  J.  K  Barber,  the  manager  a 
registered  public  officer  of  the  Shejidd  Sankinff  Compani/,  su 
out  a  debtor's  summons  against  Emil  Loteenihal,  a  merchant,  tfa 
residing  at  Liverpool,  for  a  sum  of  £2483  14a.  9d.  due  to  tl 
company. 

The  summons,  which  was  according  to  form  No,  4  in  t 
schedule  to  the  Bankrvpiey  Bule$,  1870,  wanted  the  debt 
tliat  unless  he  paid  within  seven  days  to  the  Sheffidd  Bat 
ing  Company  the  sum  of  £2483  14».  9d.  due  to  them,  or  coi 
pounded  for  the  same,  he  would  have  committed  an  act  of  ban 
ruptcy,  on  which  he  might  be  declared  a  bankrupt,  on  a  petiti 
being  fa-eBentAd  by  or  on  behalf  of  the  said  Sheffidd  Banki 
Compatwf. 

The  particulars  of  demand  accompanying  the  summons  were 
follows : — 

"  I,  Jame»  Eenry  Barber,  of  Sheffield,  the  manager  and  reg 
t«red  public  officer  of  the  Sheffidd  Banking  Company,  do  here) 
apply  to  yon  the  said  Emii  Loteenihal  for  and  also  demand  pa; 
meat  from  yon  of  the  sum  of  £2483  14s.  9d.  owing  by  you  to  U 
•aid  Sheffield  Banking  Company  as  the  indorsees  for  value  of  tl 
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Ex  parte 

LOWBNTIIAL. 

Inrt 


L.  C.  of  Lowenihal  that  neither  the  particulars  of  demand  nor  the 
afiSrmation  upon  which  the  summons  was  issued  stated  the  debt 

^^^  with  sufficient  distinctness.  It  was  also  objected  that  the  affirma* 
tion  did  not  shew  how  or  when  the  company  became  indorsees 
for  value,  and  that  the  bills  ought  to  have  been  produced,  but  thev 
LowKNTHAL.  y^QXQ  uot  Thc  Judgc  of  the  Liverpool  County  Court  overruled  all 
these  objections,  and  ordered  Loioenihal  to  .enter  into  a  bond,  in  the 
penal  sum  of  £4960,  with  two  sureties,  to  pay  what  should  be 
recovered  by  the  company  against  him  in  any  proceedings  for  the 
recovery  of  the  demand  mentioned  in  the  summons.  From  this 
order  Lowenihal  appealed  to  the  Chief  Judge,  who  agreed  with  the 
Judge  of  the  County  Court,  and  dismissed  the  appeal,  and  Lowen- 
ihal again  appealed. 

Mr.  LiWe,  Q.C.,  and  Mr.  Tate  Lee,  for  the  Appellant : — 

In  the  first  place,  neither  the  particulars  of  demand  nor  the 
affirmation  stated  the  debt  with  sufficient  distinctness.  They  do 
not  state  that  the  bills  of  exchange  had  been  presented  to  the 
acceptor  or  drawer,  nor  by  whom  they  had  been  indorsed  to  the 
banking  company.  These  things  must  have  been  proved  in  an 
action  at  law  on  the  bills,  and  they  ought  equally  to  be  proved  in 
a  debtor's  summons-  '  The  bills  were  not  produced  to  the  debtor, 
nnd  although  he  asked  for  their  production,  it  was  refused,  and 
the  County  Court  Judge  declined  to  order  them  to  be  produced. 
Again,  these  particulars  of  demand  are  in  the  name  of  the  pubh'c 
officer,  but  the  summons  is  taken  out  in  the  name  of  the  company. 
Moreover,  the  affirmation  of  the  public  officer  is  insufficient, 
because  it  does  not  expressly  state  that  the  affirmant  is  the  public 
officer  of  the  company,  nor  does  it  state  that  he  is  authorized  to 
sue  out  the  debtor's  summons,  as  required  by  the  15th  of  the 
jUanJcnipicy  Btiles,  1870.  The  County  Court  Judge,  therefore, 
had  no  discretion  as  to  requiring  security ;  but  he  was  bound  to 
(linmiHS  the  debtor's  summons:  Chapman  v.  Mdvain  (1);  In  re 
llodffes  (2) ;  Ex  parte  Wood  (3) ;  Ex  parte  Wier  (4) ;  Ex  parte 
Hoohe  (5). 

(1)  6  Ex.  61.  (3)  4  D.  M.  &  G.  875. 

(2)  Law  Rejp.  8  Ch.  204.  (4)  Law  Rep.  7  Ch.  319. 

(5)  Law  Bq).  8  Ch.  238. 
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[Tlie  Lord  Justice  Mellie 

Mr.  G.  W,  Lawrance  (Mr.  J 
Tieffidd  Baviking  Companf/ : — 

The  debt  waa  stated  in  the  pi 
[earness  for  the  debtor  to  but 
othing  more  was  required.  Oi 
Q  affidavit  in  which  he  studiot 
e  was  not  indebted  to  the  ba 
iimstaocea  there  was  a  prima  J 
as  the  duty  of  the  Court  to 
aspect  to  the  afBrmation  of  th< 
le  registered  public  officer  of  1 
n  express  statement  to  that  eff 
lien  T.  Thompmm  (2)  ;  anrl  Iiis 
>  make  the  affirmation  wad  eqi 
iitborized  to  take  the  proeeedi: 

3Ir.  LitiU,  in  reply. 

,OED  Caikns,  L.C. : — 
The  chief  question  for  onr  At 
■as  sufficient  evidence  of  the 
udge  in  requiring  the  secnrit 
ivc.  The  affidavit  of  the  pnb 
lie  banking  company  were  th 
escribed  by  their  amounts  ai 
as  stated  to  be  the  drawer,  i 
orsees  for  value.  No  one  cou 
he  demand  and  of  the  affirn 
loimed  &om  Lowenthai  the  i 
aine  of  the  bills.  In  this  stab 
lules  that  if- he  can  shew  thai 
pplication  to  the  Begistrar  tc 
iling  an  affidavit  that  he  is  nc 
pplication  and  files  an  afSdav 
lot  indebted,  or  that  ha  was  nc 
(1)  Ante,  p.  29S. 
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•.  C.       bare  thoagbt  that  he  had  shifted  the  burden  of  proof  of  the  de 

OR  the  creditras.    But  in  place  of  that  he  filed  an  affidavit, 

.vw        which  he  saya  that  he  is  not  indebted,  qualified  by  an  altemati' 

^^^l.    statement,  which  is  an  argnment  by  which  be  seeks  to  shew  th 

■  n        he  could  not  be  liable  at  law.    This  is  as  far  removed  as  possifa 

^^^"~  from  an  affidavit  which  I  shoald  expect  &om  a  person  denying  ti 

debt.    On  that  aEGdavit  the  Judge  was,  in  my  opinion,  justified 

calling  on  the  debtor  for  security,  and  would  not  have  discbargi 

his  dnty  if  he  had  not  done  so.    It  is  said  that  the  prodaction 

the  bills  was  asked  for  by  the  debtor,  but  that  they  were  not  pt 

dnced.    I  should  have  been  better  pleased  if  the  Judge  hi 

ordered  the  production  of  the  bills ;  but  it  is  a  matter  which  v 

within  the  discretion  of  the  Judge,  and'  his  decision  is  not  a  mi 

carriage  which  would  justify  us  in  interfering  with  his  order.    ( 

this  point,  therefore,  the  appeal  fails. 

Theu  there  are  two  objections  to  the  summons  of  a  tecbnic 

'  kind.    JPirst,  it  is  said  that  the  affirmation  does  not  state  express 

that  Barber  was  tlie  public  officer.    I  think  tliat,  as  be  is  describ 

as  the  public  officer,  the  &ct  is  sufficiently  stated.    If  he  was  n 

really  the  public  officer,  he  would  have  been  liable  <m  that  affidai 

for  false  swearing. 

Secondly,  it  is  said  that  the  affidavit  does  not  state  that  be  w 
authorized  to  sue  out  the  debtor's  summons.  That  point  does  n 
appear  to  have  been  argued  before  the  County  Court  Judge ;  it 
not  mentioned  in  his  judgment.  But  I  am  of  opinion  that  tl 
objection  is  not  tenable,  and  that  the  deponent  does  substantial 
state  that  he  was  authorized  to  take  the  proceeding ;  for  he  stat 
that  be  "  is  anthorized  to  make  this  affirmation,"  that  is,  to  ta) 
the  initiative  in  this  proceeding ;  and  I  think  that  would  carry  wii 
it  the  authority  to  sue  ont  the  summons.  But  if  there  is  any  donl 
upon  the  point,  I  think  it  is  covered  by  the  principle  laid  down  : 
the  Idth  section,  which  provides  that  no  objection  can  be  allowed 
the  particulars  unless  the  Conrt  shall  consider  that  the  debtor  h: 
been  misled  by  them.    The  appeal  must,  therefore,  be  dismissed 

Sib  G.  Mbllish,  LJ.: — 

I  am  of  the  same  opinion.  The  first  question  is,  whether  the; 
were  materials  before  the  County  Court  Judge  on  which  it  wi 
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it  for  him  to  issae  tlie  debtor's  simunooB.     For,  although  the        L.  ( 
tor  is  required  to  make  the  afSdavit  in  support  of  hia  applica- 
1,  yet  he  ma;  object  that  there  were  do  materiala  od  which  the        ..^ 
irt  coold  iflBne  the  debtor's  SDrnmons.    First,  it  ie  said  that  this  j^^^ 
imons  is  taken  out  in  the  name  of  the  banking  company  instead       z»  > 
the  public  officer.    It  is  really  the  debt  of  the  bank,  although  ^'"'^ 
Bommons  is  de  /aeto  sued  out  by  the  public  officer.    And  as 
re  is  no  form  given  in  the  schedule  for  suing  out  a  summons 
a  debt  due  to  a  company,  I  think  they  were  justified  in  not 
ring  the  form  given  in  the  Act  for  ordinary  cases. 
t  is  also  objected  that  there  was  so  sufficient  affidavit  of  the 
L    It  is  true  that  the  affirmation  does  not  go  through  all  the 
uls  which  are  set  out  in  a  declaration  at  law,  but  it  states  that 
debtor  vras  indebted  on  a  bill  of  exchange,  the  particulars  and 
>nnt  of  which  are  given,  and  I  think  that  was  sufficient, 
lien  it  is  objected  that  the  affirmation  did  not  comply  with  the 
i  rule,  which  says  that  the  public  officer  is  to  make  an  affidavit 
ing  that  he  is  such  public  officer.      On  the  authority  of 
n  V.  Thompton  (1)  there  is  no  doubt  that  it  is  sufficient  that  he 
iribed  himself  iu  the  affirmation  as  the  public  officer  of  the 
k.    That  case  was  not  cited  in  Ex  parte  Torhinffton  (2),  in 
sh  case  there  were  also  other  irregularities  in  the  affidavit 

0  which  the  decision  of  the  Court  was  fouoded. 

hen  it  is  said  that  it  is  not  stated  in  the  public  officer's  affirm 
ion  that  he  was  authorized  to  sue  out  the  summons.    Sut  he 

1  that  he  was  authorized  "to  make  this  affirmation."  It 
Bars  to  me  very  probable  that  the  word  "affirmation"  was 
ply  a  mistake  for  "  application  " ;  but  however  that  may  be,  it 
impossible  that  he  should  be  authorized  to  make  the  affirma- 
.  without  being  also  authorized  to  sue  out  the  summons.  I 
k,  therefore,  that  is  sufficient. 

P'as,  then,  the  debtor  entitled  to  call  upon  the  Judge  to  dismiss 
summons  without  requiring  him  to  give  security?  If  the 
tor  proves  absolutely  that  there  is  no  debt,  the  summons  is 
»  dismissed;  but  if  he  does  not  do  this,  and  if  there  is  a 
stioD  to  be  tried,  the  Judge  has  a  discretion,  and  if  on  the 
LDCe  of  evidence  he  thinks  tiiere  is  a  probability  that  a  good 

(1)  2  Jnr.  (N.S.)  451.  (2^  Aatt,  ^  29& 

IH.IZ.     ,  2£  1 
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L.  JJ.      might  be  iiupected  at  Jheramtm  at  any  time,  and  that  the  waggoi 

1874       were  thoee  mentioned  in  a  list  at  the  foot  of  the  notice.    On  th 

'owttu,     ^^'^  ^^  December  the  Defendants'  secretary  wrote  to  say  that  tli 

'^^^  engine  would  be  inspected  <m  the  28th.    On  the  27Ui  the  Plaii 

mrtxn     tifis'  secretary  wrote  to  the  Defendants'  secretary,  saying  that,  t 

IT  Talb  prevent  any  misunderstanding  as  to  the  suitability  of  the  engint 

''J^       proposed  to  be  nsed,  the  Plaintiffs  were  now  intending  to  use  th 

locomotiTe  engines  belonging  to  the  Bhymney  SaUway  Compant 

which  had  been  already  approved  by  the  Defendants  and  wer 

then  running  over  their  h*ne,  and  that  on  the  next  day  he  Bhonl< 

be  prepared  to  submit  the  proposed  times  of  running  the  engine 

and  trains.    On  the  3rd  of  Ji^inary,  1872,  the  Plaintiff'  secretar 

sent  a  time-table  of  the  proposed  times  of  five  np-tnuns  and  fin 

down-trains  between  Traaman  and  MottiUain  AA.     No  answe 

having  been  received,  the  Plaintiffs'  secretary,  on  the  23rd  o 

January,  wrote  again,  stating  that  on  and  from  Thursday,  the  Is 

of  February,  the  Plaintiffs  would  run  trains  according  to  the  time 

table,  and  that  the  engines  would  be  those  belonging  to  the  Bhym 

ney  Sailway  Company  then  muning  on  the  Defendants'  railway 

and  tile  carriages  those  mentioned  in  the  former  notice. 

On  the  31st  of  Jannaiy  the  secretary  of  the  Defendants  replie 
by  a  letter,  in  which  he  stated  that  the  Defendants  protested  againi 
what  was  in  effect  giving  the  Bhymney  Company  running  powei 
over  their  line,  and  said  that  the  Defendants  had  received  n 
notice  pursuant  to  8  Vict,  c  20,  s.  115,  as  to  the  engines  propose 
to  be  nsed,  and  would  not  allow  the  trains  to  ran  as  proposed  b 
the  letter  of  the  23rd. 

On  the  Ist  of  February,  1872,  an  engineer  went  on  behalf  of  tli 
Plaintiffs  to  Mountain  Ash  Staiion  to  take  one  of  the  Bhymnt 
engines  with  a  train  of  empty  waggons  to  the  Treaman  siding,  bi 
found  that  the  gates  were  locked  so  as  to  prevent  it  passing  on  1 
the  line.  He  saw  the  traffic  manager,  who  said,  "  I  have  no  instmi 
tions  about  yonr  running  on  our  line,  and  if  you  insist  yon  ma 
tahe  the  responsibility ;  but  our  men  shall  not  move  the  signa 
for  you,"  or  to  that  effect  The  engineer  replied,  "  If  that  is  tl 
case  we  cannot  proceed."  The  train  accordingly,  after  some  dela; 
was  run  back. 
On  the  8th  of  Fehraary,  1872,  the  bill  was  filed,  praying  for  a 
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nBctioQ  to  restrain  tbe  Defendants,  their  servants,  and  i^entH  L.  3 
m  locking  the  gates  or  permitting  them  to  be  locked,  and  from  is: 
eping  or  permitting  them  to  be  kept  looked,  and  firom  making  or  p^ 
rmitting  any  other  obstmction,  or  doing  or  permitting  any  other  o^^ 
ing  so  B8  to  prevent  or  interfere  with  the  proposed  nse  of  the  Omfi 
ilwaj  by  the  Flaintifis ;  and  for  damages.  Tu¥  i 

The  Plaintiffe,  on  the  7th  of  March,  1872,  moved  before  Vice-  ^"™ 
ancellor  Wieketu  for  an  injunction,  which  his  Honour  declined 
grant  on  the  ground  that  the  working  of  the  dgnals  on  the  De- 
idants'  line  was  Decessary  to  enable  the  PlaintiffH  to  run  over  it, 
d  that  the  Court  could  neither  bind  the  Defendants  to  allow  the 
aintifb  to  work  the  signals,  nor  compel  the  Defendants  them- 
ves  to  work  them. 

Tbe  bill  was  afterwards  amended  by  introducing  an  allegation 
it,  with  ref;ard  to  any  signals  pnt  up  by  the  Defendants,  the  De* 
idantB*  tolls  included  their  remuneration  for  all  chai^;es  for  such 
;nals,  and  for  the  use  of  the  points  and  for  signalmen  aud  points- 
3n,  and  all  other  expenses  incidental  to  the  ordinary  working 
d  use  of  their  line  by  engines  and  carriages  not  belonging  to 
em,  and  that  the  Defendants  were  not  entitled  to  use  the  signals 

points  in  sach  a  manner  as  to  obetract  the  use  of  the  rtulway  by 
3  Plaintiffs  as  proposed,  but  that  the  Defendants  were  bound  to 
ike  and  permit,  as  an  incident  to  such  user  by  the  Plaintiff?,  a 
aper  nse  of  the  points  and  signals ;  and  a  further  allegation  that 
ere  was  no  practical  difficulty  arising  from  signals,  point?,  or 
lier  causes  in  giving  effect  to  the  right  of  user  by  tbe  Plaintiffi, 
d  that  in  &ct  similar  rights  of  user  were  daily  exercised  over 
rious  other  railways  in  the  kingdom. 
On  the  9th  of  December,  1873,  the  bill  was  dismissed  with  costs 

Vice-Chancellor  EaU,  His  Honour  being  of  opinion,  that,  though 
B  Plaintiff  had  a  statutory  right  to  use  the  railway  on  fnlfilling 
e  requisite  conditions,  yet,  as  it  could  not  be  used  without  the 
>ints  and  signals,  the  Court  could  not  grant  any  relief,  for  that 
e  Court  could  not  give  directions  as  to  acts  of  such  a  nature 
at  it  could  not  see  to  their  being  performed. 

Mr.  Greme,  Q.C.,  and  Mr.  Marten,  Q.C.,  for  the  Appellants  :— 
We  have  a  statutory  right  to  use  the  railway  under  the  Raitway* 
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02auM8  Con$dUdation  Ad,  1845,  e.  92,  and  tre  seek  to  have  tii 
r^ht  protected.  In  BeU  T.  iSieUand  RaHviay  Covvpany  (1)  tl 
Court  interfered  to  protect  statatory  rights  under  the  Act,  and  : 
GtwrwT.  Weii  Chethire  BaSmitf  Company  (2)  it  interfered,  by  w( 
of  specific  performance,  to  laake  a  railway  company  constmct  ai 
;   maintain  a  siding. 

[The  Lord  Justice  James  : — I  doubt  whether  this  Court  a 
give  effect  to  the  rights  conferred  by  sect.  92.  As  far  as  n 
experience  goes,  the  Court  has  never  ordered  anything  whic 
involves  doing  something  &om  day  to  day  for  an  indefinil 
period. 

The  LOBD  JusTlOE  Melush  : — I  feel  the  same  doubt,  and  ai 
disposed  to  think  that  a  Court  of  Common  Law  would  feel  tl 
same  difficulty  as  to  a  mandamas.  A  Court  can  only  order  tb 
doing  something  which  has  to  be  done  <mce  for  all,  so  that  tb 
Court  can  see  to  its  being  done.  The  Railways  Clatuet  Ad  vi 
passed  at  a  time  when  the  working  of  railways  was  not  well  undei 
stood.  The  Legistature  seems  40  have  considered  that  there  m 
no  more  difficult  about  running  over  a  railway  than  al<n)g  a  tun 
pike  road.  It  is  found  now  that  the  use  of  points  and  signals 
required ;  bnt  how  can  the  Court  see  to  the  Defendants  workin 
them  day  after  day  for  a  series  of  years  ?] 

The  Defendants  would  only  have  to  go  on  working  the  poinl 
and  signals  as  they  do.  The  necessary  use  of  them  is  included  i 
the  nse  of  the  line:  Midland  BaHivay  Qmpany  v.  AnAerga 
BaSway  Cotnpany  (8) ;  and  the  bye  laws  provide  for  the  m&nagt 
meut  of  the  line. 

[Sects.  76,  108, 115,  were  also  referred  to.] 

The  LoBD  JtJBTlOE  Mellish  : — I  do  not  see  anything  in  tb 
Act  that  authorizes  you  to  get  the  benefit  of  the  servioee  of  th 
Defendants'  servants. 

Mr.  Xtndfey,  Q.C.  (Mr.  CracJcTiaU  with  him),  for  the  Defendant 
was  heard  as  to  costs  only. 

<1)  3  De  G.  &  J.  673.  <2)  Law  Rep.  13  Eq.  44. 

(3)  10  Hue,  359. 
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L.  JJ.      ground  of  the  difficalty  in  giving  them  a  remedy,  I  think  that  the 
1S74       bill  shoold  be  dismissed  without  costs. 


POWXLL 
DUFTBTV 


^STSIl  Sib  G.  Mellish,  L.  J.  :- 

Company         j  ^^  ^f  ^^^  ^^^  opinion. 


V, 

Tiff  Vale 


Railway  Co.      Solicitors :  Messrs.  Field,  Boaeoe,  cfe  Co. ;  Messrs.  Bireham  A  Co. 
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McCLEAN  V.  KENNARD. 

[1870    M.    239.] 

Parinen— Joint  CoiUfxtd — Death  o/one  Contractor-^Share  qf  Profits— Blank 
in  Agreement — Parties  to  Agreement — Evidence  0/ Intention. 

Five  oontaractora  jointly  oontxacted  to  build  a  harbour,  the  building  of 
which  would  take  at  least  five  yean.  Soon  afterwards  one  of  the  oontnustors 
died: — 

EeH  that  his  estate  was  entitled  to  share  in  the  profits  of  the  oontnct  ; 
and  that  those  profits  were  to  be  the  actual  profits  ascertained  when  the 
contract  was  completed,  and  not  by  valuation  or  by  sale  of  the  coatracL 

AnMer  v.  Bolton  (1)  distinguished. 

The  deceased  contractor  named  in  his  will  three  executors.  Before  the 
will  was  proved,  the  four  other  contractors  signed  an  agreement,  in  whidi 
they,  and  also  the  executors  of  the  will,  were  the  parties,  a  blank  being  left 
for  the  names  of  the  executors.  The  will  was  afterwards  proved  by  two  only 
of  the  executors,  and  those  two  executors  then  signed  the  agreement  :— 

EMf  on  the  construction  of  the  agreement,  that,  though  signed  by  two 
only  of  the  executors,  it  was  binding  on  the  other  contractors : 

Beldf  also,  that  no  regard  could  be  paid  to  evidence  that  the  other  con- 
tractors expected  the  concurrence  of  the  third  executor,  and  would  not  hate 
entered  into  the  agreement  if  they  had  been  aware  that  he  would  renoooce. 

Decree  of  Bacon^  Y.C,  reversed. 

IN  the  years  1868  and  1869  negotiations  as  to  the  construction  of 
a  harbour  at  Alexandria  were  going  on  between  the  Egyptian 
CJovernment  on  the  one  side,  and  W.  B.  Oreenfidd  and  &  W, 
Kminard  on  the  other  side.  On  the  23rd  of  August^  1869,  B.  W. 
Kennard^  G.  EUiot,  J.  B.  MeClean,  J.  Abemeihy,  and  W.  B.  Green- 
AMf  as  contractors,  addressed  a  letter  to  Nvbar  PaeJia,  the  Egyptian 
onvoyi  accepting  the  terms  proposed  by  him  for  the  works  at  Alex- 

(1)  Law  Bep.  14  Eq.  427. 
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L.  JJ.  "  2.  The  executors  and  trustees  of  the  will  of  the  late  lUbert 

1874        WiHiam  Kennard  to  be  sleeping  partners,  the  acting  partners  being 

MoClkah     Messrs.  MeClean,  EUiot,  Qreenfidd^  and  Abemethyj  who  are  to  give 

KravABn     ^  necessary  personal  superintendence  in  carrying  out  the  con- 

—       tract." 

'^  13.  In  the  event  of  the  death  of  any  of  the  acting  partners 
before  the  completion  of  the  contract,  the  personal  representatives 
of  such  deceased  partner  to  be  sleeping  partners,  in  the  same 
manner  as  Mr.  Bobert  WiUiam  Kennard^s  executors  and  trustees ; 
the  active  management  of  the  affairs  of  the  co-partnership  remain- 
ing with  the  surviving  acting  partners." 

^'15.  The  agreement  is  to  be  binding  as  between  themselves 
upon  the  parties  whose  signatures  are  hereto  annexed  as  from  the 
date  hereof,  and  upon  the  executors  and  trustees  of  Mr.  BAert 
William  Kennard  as  soon  as  they  have  signed  the  same." 

Four  copies  of  this  agreement  were  made,  and  some  of  the  copies 
were,  on  or  about  the  20th  of  May,  1870,  signed  by  J".  B.  McClean, 
O.  Elliot,  J.  Ahemethy,  and  W.  B.  Oreenjield,  the  blank  for  the 
names  of  the  executors  and  trastees  still  remaining. 

On  the  21st  of  May,  1870,  the  will  of  B.  W.  Kennard  was 
proved  by  H.  J.  Kennard  and  E.  Kennard  alone ;  and  by  a  deed 
poll  dated  the  8th  of  June,  1870,  J.  P.  Kennard  disclaimed  the 
trusts  of  the  wilL  K  J.  Kennard  and  E.  Kennard^  afterwards 
signed  a  copy  of  the  agreement,  and  on  the  4th  of  July,  1870, 
wrote  to  Sir  W.  DraJcey  informing  him  that  they  had  done  so,  and 
that  they  wished  to  sign  the  duplicate. 

On  the  20th  of  November,  1870,  the  bill  in  this  suit  was  filed  by 
J.  B.  McClean  and  O.  Elliot  (to  whom  J,  Abemethy  had  assigned  lus 
interest)  against  H.  J.  Kennard,  E.  Kennard,  and  W.  B.  Oreenfidd, 
stating,  amongst  other  things,  as  above  stated,  and  that  the  Plaintifis 
knew  that  /.  P.  Kennard  had  been  appointed  executor  and  trustee 
of  the  will ;  that  the  Plaintiffs  were  not  informed  that  he  intended 
to  disclaim ;  that  wherever  the  words  **  executors  and  trustees  "  were 
used  the  Plaintiffs  understood  them  to  include  /.  P.  Kennard; 
and  that  H.  J.  Kennard  and  E.  Kennard  knew  perfectly  well 
that  those  words  were  used  in  that  sense,  and  in  no  other.  That  the 
Plaintiffs  knew  that  J.  P.  Kennard  was  a  man  of  large  fortune  ; 
but  that  the  other  executors  had  little  except  what  they  derived 
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L.  JJ.  Mr.  Kai/f  Q.C.,  and  Mr.  Cro/dknaUt  for  the  Appellants : — 


1874 


MOCUBAN 
V, 

KnmARD. 


We  SQCceeded  to  the  rights  and  liabilities  of  our  testator,  and 
are  entitled  to  the  profits  of  the  contract,  whatever  they  may  be. 


between  them  was  detemuDed,  not  by 
any  act  of  thein,  bat  by  that  inevitable 
accident  which  had  deprived  them  of 
the  co-operation  and  of  the  co-liability 
of  their  late  partner,  and  which  had 
made  them  personally  the  sole  con- 
tractors with  the  Eg3rptian  Government. 
They  were  not  at  liberty  to  withdraw 
from  the  contract.  It  is  extremely 
doubtful  whether  they  could  by  any 
means  sell  or  dispose  of  the  ooncesrion, 
if  it  had  been  treated  as  a  partnership 
asset,  so  as  to  ascertain  the  actual  value 
of  Bobert  William  KennanPi  one-fifth ; 
and  it  seems  clear  that  they  could  not 
by  any  such  means  free  themselves 
from  the  liabilities  they  had  incurred. 

Being  then  compelled  to  proceed  with 
the  contract,  the  question  arises,  for 
whose  benefit  they  were  so  to  proceed. 
It  is  not  suggested  that  there  had  been 
any  stipulation  between  the  five  part- 
ners as  to  what  should  ensue  upon  the 
death  of  any  of  them ;  and  I  know  of 
no  principle  of  law  by  which  it  can 
be  held  that  the  representatives  of  a 
deceased  partner  engaged  in  such  a 
contract  as  here  existed  can  claim  to 
be  admitted  to  the  partnership  and  to 
fill  the  place  of  the  deceased.  The 
utmost  legal  right  of  such  representa- 
tives appears  to  me  to  be  that  they 
should  be  paid  by  the  continuing  part- 
ners the  value  of  that  share  of  the 
partnership  assets  which  up  to  the  time 
of  his  death  he  had  enjoyed  and  pos- 
sessed, and  for  which  value  the  con- 
tinuing partners  became  debtors.  The 
representatives  not  being  bound  farther 
to  continue  the  partnership  undertak- 
ing, could  have  no  right  to  require  the 
survivors  to  desist  from  fulfilling  their 
personal  engagements,  or  to  insist  that 


if  the  contract  was  continued  it  should 
be  for  their  benefit  as  if  their  testator 
had  remained  alive. 

Although  in  many  of  the  cases  on 
this  point  there  may  be  found  some 
resemblance,  more  or  less  remote,  to  tbe 
drcumstances  here  presented,  I  can  find 
none  in  which  the  rights  of  the  persooal 
representatives  of  a  deceased  co-oon- 
tractor  have  been  carried  further  than 
I  have  stated.  It  is  impossible  to  dnw 
from  any  of  the  decided  cases  a  clear 
and  fixed  rule  which  shall  be  uniTe^ 
sally  Applicable ;  and  in  each  instance 
in  which  any  such  question  may  arise, 
t&e  only  safe  guide  to  its'deteimination 
must  be  the  general  prindples  of  the 
law,  which  are  unchangeable,  and  that 
is  sense  and  plain  justice,  from  which 
those  principles  are  derived.  [His 
Honour  then  stated  the  proceedings 
after  the  death  of  B.  W,  Kennard:--^ 

It  is  under  those  circumstances  that 
the  more  important,  and  indeed  what 
may  be  properly  called  the  vital  ques- 
tion in  the  cause  arises,  namely, 
whether  a  valid  and  binding  agree- 
ment for  the  admission  of  the  Defen- 
dants Eaward  John  Kennard  and 
Edward  Kennard  into  the  partne^ 
ship  has  been  concluded  by  the  instm- 
ment  of  the  20th  of  May.  Tbe 
Plaintifiis  insist  that,  upon  the  death 
of  ^o5er^  WiUiam  Kennard^  such 
agreement  as  up  to  that  time  had  sub- 
sisted between  him  and  the  other 
persons  concerned  in  the  concesBon  of 
contract,  came  to  an  end,  and  that, 
although  they  were,  as  they  still  are, 
willing  to  pay  to  the  reptesentatlTes 
whatever  amount  may  be  ascertained 
to  be  the  value  of  such  interest  in  tbe 
contract,  they  were   under  no  otber 
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rhe  contract  must  be  carried  oot,  and  we  sliall  then  take  our  eliaie  L.  j; 
)f  the  profits  or  bear  our  share  of  the  losses.  There  is  no  other  I87^ 
vay  of  ascertaining  what  otir  interest  is.     The  contract  cannot  be    uo^ 


iability  to  hii  eatate.  This  lieing  the 
tat«  of  tilings  np  to  April  or  IS^y, 
.870,  when  the  negotiatioiu  mentioaed 
a  the  pleftdtnga  and  evidence  com- 
menced, the  FlaiotiCb  gay  that  they 
rere  willing  to  admit  the  Defendanta, 
ogether  with  John  Peine  Ktnnard, 
jhtxa  they  knew  to  be  a  tnutee  of 
iobert  William  Kermard't  will,  and  to 
«  a  man  of  large  fortune.  Into  a  pert- 
lersbip  for  the  pnrpow  of  oairying  out 
hat  imdertalring,  but  they  never  in* 
mded  to  admit  the  Defendants  alone 
ito  snch  partnership.  That  it  was  with 
his  intoition  and  with  this  bdief  that 
tie  Flaintifla  and  Jame*  Jiemrthy 
ettled  the  termi  of  the  inatniment  of 
be  20th  of  Hay,  and  signed  it,  and 
bat  when  they  diaoovered  that  John 
*eirm  Kennard  had  not  oolj  re- 
onnced  and  diiclaimed  the  office  of 
mtae  of  the  will,  but  that  he  de- 
lined  to  be  a  par^  to  the  agreement, 
key  determined  that  they  would  not 
oraplete  tbo  intended  arrangement 
lith  two  only  of  the  three  persona  who 
rere  intended  to  be  parties  to  the 

In  this  state  of  the  evidence,  it  being 
npceaihle  to  reoondle  the  statements 
f  the  putiee  where  they  are  in  conflict, 
am  compelled  to  consider  what  Is  the 
^  effect  of  what  baa  been  done.  I 
ud  a  paper  signed  by  tome  only  of  the 
artiea  on  whom  it  was  intended  to  be 
lading.  I  am  asked  by  the  Defen- 
anta,  in  effect,  to  Sll  np  the  blank  by 
iserting  the  namea  of  the  Defendanta 
lovxtrd  John  Ktnvard  and  Bdviard 
^mtard,  beotuse  they  have  since  the 
ate  of  the  agreement,  become  by  the 
ischumer  of  John  Peirm  Kennard,  the 
nly  execnton  and  tnutces  of  the  will. 


Nothing,  I  amcdve,  short  of  the  con- 
sent of  all  the  parties  would  anthorise 
me  so  to  deal  with  this  imperfect  instru- 
ment. Not  only  is  there  no  such  con- 
sent, but  the  Ptuntiffs  inust  that  if  the 
blank  were  to  be  so  filled  up,  it  would 
Dot  express  that  which  waa  the  true 
meaning  of  the  instrument,  and  they 
have  poved  this  assertion  by  the  only 
means  which  are  in  their  power,  and 
which  the  nature  of  the  case  admits  of. 
They  say  that  I  have  no  right  or 
reason  to  disbelieve  that  they  intended 
to  contract  with  three  penona,  known 
to  tbem  by  name,  one  of  whom  was 
recommended  to  them  by  the  fact 
that  he  waa  a  person  of  wealth  and  of 
mature  experienoe,  that  they  would  not 
have  engaged  with  the  two  Defendants 
alone ;  and  they  had  in  fact  declined  to 
enter  into  an  engagement  with  one  of 
them.  The  three  persons  with  whom 
alone  they  say  they  intended  to  con- 
tract, had  been  designated  as  tnutees 
and  executors  of  the  will.  Whatever 
question  there  may  be  (if  there  be  any) 
as  to  the  power  of  the  executois  and 
tnutees  to  commit  the  estate  of  which 
they  were  representatives  to  the  risk  of 
the  contract  then  in  opemtion,  would 
not  ocmoem  the  FlaintiSs,  if  they  en- 
gaged, as  by  the  terms  of  the  agreement 
it  was  intended  they  should,  the  per- 
Bonal  liatnlity  of  the  new  partners,  who 
were  to  o>»itribnte  their  share  towards 
the  ezpensea  of  carrying  out  the  con- 
tract; and  there  is  no  suggestion  that 
such  liability  should  be  limited  or  in 
any  way  affected  by  the  terms  of  the 
wilL  The  existence  of  the  settlement, 
it  is  admitted,  waa  not  communicated  to 
them ;  what  effect  that  settlement  might 
have  had  upon  the  powers  of  the  per- 
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sold,  nor  can  it  be  valued.  There  was  nothing  personal  in  the 
matter,  and  J3.  W'  Kennard  would  not  have  gone  to  E^ypl  to 
superintend.  Of  course  we  have  no  right  to  any  new  buaness 
undertaken  by  12.  W.  KmnarcCs  partners,  but  his  executors  have 
a  right  to  a  share  of  the  profits  of  all  the  old  business- 

The  agreement  merely  arranged  the  details,  but  it  was  quite 
proper  to  be  made,  and  the  others  are  bound  by  it,  though  /.  P. 
Kennard  was  not  a  party.  Even  if  the  blank  was  never  filled  up, 
and  the  executors  were  not  named,  still  when  the  executors  signed 
the  agreement  it  would  be  valid. 

Mr.  Lindley,  Q.C.,  and  Mr.  Cookson,  for  the  Plaintiffs : — 

The  substantial  question  is,  whether  the  executors  were  partners 


sonal  representatives,  it  is  unneoessary 
to  inquire  into,  but  as  one  other  person 
was  then  unquestionably  a  trustee  of 
the  settlement,  I  think  that  the  Pkdn- 
tifis  and  the  other  parties  to  the  agree- 
ment of  May  ought  to  have  been 
informed  of  it;  although  this  is  a 
matter  of  very  small,  if  any,  impor- 
tance. 

The  Defendants  insist  that  the  only 
object  of  the  Plaintiffs  was  to  secure 
the  testator's  representatives,  whoever 
they  might  be,  as  parties  to  the  agree- 
ment ;  and  they  support  this  contention 
by  the  assertion  I  have  alluded  to,  that 
Howard  John  Kennard  informed  one 
of  the  Flaintifis  that  John  Peine  £en- 
nard  did  not  intend  to  act,  and  that  he 
informed  Sir  WiUtam  Drake  thAt  John 
Peirae  Kennard  intended  to  disclaim 
and  retire  from  the  trusts.  If  these 
facts  had  been  more  clearly  established 
than  I  think  they  are  by  the  evidence, 
I  do  not  think  they  would  fix  upon  the 
Plaintiffs  the  obligation  of  performing, 
with  the  Defendants  Houoard  John 
Kennard  and  Edtoard  Kennard^  that 
contract  which  they  had  intended  to 
enter  into  with  those  two  persons  and 
J^n  Peirae  Kennard^  and  that  John 


Peirse  Kennard  had  not  condiudTely 
determined  in  May  to  do  that  which  he 
had  not  made  up  his  mind  to  do  until 
the  month  of  June  foUowing,  is,  I 
think,  clear  from  the  statements  of  the 
Defendant  Greenfield. 

I  find,  therefore,  a  total  absence  of 
that  coneer^sus  which  is  the  essential  aod 
indispensable  elonent  in  every  agree- 
ment, and,  considering  the  nature  and 
effect  of  the  intended  agreement,  and  of 
the  subject  to  which  it  relates,  I  think 
the  Plaintiffs  are  entitled  to  call  for  the 
present  decision  of  the  Court  as  to  its 
validity,  in  order  to  prevent  the  incon- 
venient results  which  might  ensue  if  it 
were  left  in  doubt. 

I  must,  therefore,  declare  that  the 
written  documents  or  agreements  of  the 
20th  of  May,  1870,  are  not  bindmg  as 
between  the  Plaintiffs  and  the  Defen- 
dant ChnefrfUHd^  on  the  one  side,  and 
the  Defendants  Howard  John  Kennard 
and  Edward  Kennard^  on  the  other. 
The  usual  accounts  wiU  be  directed  up 
to  the  time  of  R,  W.  Kennard's  death, 
and  a  valuation  must  be  made  of  his 
interest  under  the  contract  at  the  time 
of  his  death. 
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L.  JJ.      to  have  the  claims  and  liabilities  ascertained  in  the  only  mode  in 
1874        which  they  can  be  ascertained — that  is  to  say,  by  having  the  oon- 

McOLEAy    tract  completed,  and  seeing,  at  the  end  of  the  contract,  what  is  the 

Kbnkabd.    result  as  to  profit  or  loss, 
—  I  reaUy  cannot  distinguish  this  case,  either  in  principle  or  in  it» 

circumstances,  from  the  case,  which  was  suggested  during  the  arga- 
ment  by  the  Lord  Justice,  of  four  persons  engaged  in  a  contract  for 
the  purchase  of  a  cargo  of  cotton,  or  of  any  other  commodity, 
which  had  not  been  wholly  delivered  at  the  time  of  the  death  of 
one  of  them ;  and  surely  in  such  a  case  the  transaction  would 
have  to  be  completed,  and  the  profit  or  loss  upon  it  would  theD 
be  received  or  paid  by  the  Executors. 

That  being  our  opinion,  it  may  not  be  very  material  to  deter- 
mine the  other  point  as  to  the  agreement ;  but  still  I  think  it  i%ht 
to  do  so;  and  when  we  read  it,  and  know  the  circumstances  under 
which  it  was  made,  I  cannot  really  bring  myself  to  entertain  a 
doubt  that  it  was  an  agreement  between  the  then  surviving  cod* 
tractors  and  the  persons,  whoever  they  were,  who  represented  the 
co-contractor  who  was  dead.  It  is  beyond  all  question  that  at  tliat 
time  his  will  was  not  proved,  and  it  is  beyond  all  question  that  it 
was  not  even  ascertained  what  trustees  had  accepted  or  would 
accept,  or  what  executors  had  proved,  or  would  prove^  or  would 
survive  to  prove.    Then  under  that  state  of  things  the  agreement 
was  prepared.    [His  Lordship  then  read  the  recitals  of  the  agree- 
ment.]  The  agreement  recites  that  ''the  parties  hereto  are  jointly 
interested  as  co-contractors.'*    And  who  are  the  parties  of  whom 
alone  it  could  be  averred  that  they  were  co-contractors,  or  joiotly 
interested  ?    Why,  the  representatives  of  the  deceased  testator. 
It  was  not  any  person  named  as  trustee  or  executor  in  the  will  who 
would  have  anything  to  do  with  it,  because,  for  example,  an  exe- 
cutor who  did  not  prove  or  accept  the  trust  never  could  have  heea 
meant  to  be  described  as  a  person  jointly  interested  with  the  other 
contractors.    Then  the  agreement  is  that  the  contract  is  to  be 
carried  out  on  the  joint  account  of  the  co-contractors,  and  in  the 
best  interests  of  all  concerned  in  the  contract.    All  the  coHSon- 
tractors  are  to  contribute  in  equal  shares  towards  the  expenses  oi 
carrying  it  out — that  is  to  say,  the  contract  is  to  be  carried  out  oa 
the  joint  account  of  the  surviving  contractors^  and  of  the  estate  of 
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he  deceased  co-contractor,  in  the  best  iotereets  of  alt  concen 
n  the  contract.  The  individaal  persons  named  as  execntors  s 
lamed  as  trasteei  would  have  no  personal  interest  whatever  in  1 
^ntract,  and  would  have  no  reason  whatever  to  say  QnythiDg  to 
Chen  who  are  the  persons  who  are  to  contribute  ?  The  contract 
ire  to  contribute  in  equal  ahaiea.  It  does  not  mean  that  the  sei 
)erBonB  are  to  contribute  in  equal  shares,  but  that  the  four  and  I 
istate  are  to  contribute  in  equal  shares,  the  estate  being  one  of  i 
lo-contractors.  The  ^reement  then  provides  that/for  the  o 
'enience  of  the  others,  the  ezecators  and  trnstees  of  the  wilt  i 
>nlj  to  be  sleeping  partners — that  is  to  say,  the  estate  is  to  b 
leeping  partner,  and  no  one  of  the  executors  is  to  have  a  right 
fitively  intervene  in  the  execution  of  the  works,  bat  will  sim] 
lave  en  interest  in  the  profits  or  a  liability  in  respect  of  losses. 

Then  we  liave  the  provision  as  to  the  death  of  another  of  i 
o-contractors.  His  personal  representatives  would  not  be  pa 
lers  who  were  selecred  by  reason  of  their  fitness  or  personal 
ponsibility,  but  would  be  tbere  simply  in  the  character  of  persoi 
epresentatives.  There  is  the  further  provision  that  "  the  agr 
sent  is  to  be  binding  as  lietween  themselves  upon  the  part 
rhose  signatures  are  hereto  annexed  " — they  were  all  ascertain 
nd  were  all  ready  to  sign — and  it  is  to  Ik  binding  "  upon  1 
zecutors  and  trustees  of  Bobert  William  Kennard  as  soon  as  tl 
lave  signed"  it — that  is  to  say,  it  is  to  be  binding  on  the  perse 
'ho,  at  the  time  of  the  signature,  woold  be  the  executors  a 
rustees  of  Bobert  WiUiam  Kewiard.  I  am  of  opinion  that,  if  i 
greement  was  signed  by  the  persons  who  were  intended  to  sij 
t  thereupon  became  binding  on  all  the  other  partners. 

I  most  say  I  thinlc  that  a  great  deal  of  time  has  been  occapi 
a  pressing  on  us  matter  which,  in  my  opinion,  is  utterly  inodm 
ible  as  evidence.  What  the  intentions  of  the  Plaintilfo  we 
'hat  they  thought  or  believed,  or  what  conversations  took  pla 
eem  to  me  to  be  utterly  inadmissible  when  once  we  have  gol 
rritten  document,  and  have  got  the  facts  which  were  existing 
he  time  when  that  written  document  was  entered  into ;  and 
rould  be  utterly  unsafe  in  the  dealings  of  mankind  if  any  c 
ould  be  relieved  from  the  effects  of  a  docnment  which  he  1 
igned  by  saying  that  he  had  received  some  information  that  son 
ToL.  IX.  2  F  1 
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L.  JJ.      body  else  would  have  been  bound  by  it»  and  that  that  was  the  great 
1874       inducement  to  enter  into  the  contract.  The  whole  of  that  evidence 
Mc^juN    ^^9  ^  ^7  ^^^^f  legally  inadmissible,  and  even  if  admissible,  seems 
to  me  to  have  not  the  slightest  weight  whatever. 

I  am  of  opinion,  therefore,  that  the  decree  of  the  Yice-Chancellcnr 
ought  to  be  reversed,  that  is  to  say,  we  must  declare  the  agree- 
ment to  be  valid  and  binding,  and  declare  that  the  estate  of  Boberi 
William  Kmnard  is  entitled  to  share  in  the  profits  and  benefits 
of  the  contract,  and  is  also  liable  for  the  losses  arising  therefrom ; 
and  that  the  Plaintiffs  must  pay  the  costs  of  the  suit,  except  of 
course  those  of  the  appeal. 

Sib  G.  Mellish,  L.J. : — 

I  am  of  the  same  opinion. 

The  testator,  Bohert  William  Kennard,  and  four  other  persons, 
signed  a  contract  with  the  Grovemment  of  Efft/pl  to  build  a  harbour 
at  Aleoe€mdria.  Some  slight  proceedings  had  taken  place  towards 
carrying  out  the  contract,  and  in  that  position  Bobert  WHUam 
Kennard  died.  Now  the  first  question  is,  what  was  the  efiect  of 
his  death  ?  I  am  of  opinion  that  though  it  is  quite  true  that  at 
law  the  right  to  bring  an  action  on  the  contract,  and  the  liability  to 
be  sued  on  the  contract,  was  in  the  survivors,  yet  it  is  quite  clear 
that  even  at  law,  and  much  more  in  equity,  the  benefit  of  the 
contract  and  the  liability  under  the  contract,  as  between  the  exe- 
cutors of  the  deceased  partner  and  the  surviving  partners,  con- 
tinued notwithstanding  the  death  of  Robert  William  Kennard, 
Mr.  Justice  Williams  says  (1) :  "  The  general  rule  is,  that  the  interest 
which  the  testator  had  in  a  chose  in  action  jointly  with  another 
shall  not  pass  to  his  executor,  yet  per  legem  mereatoriam,  as  for- 
merly mentioned,  an  exception  was  established  in  favour  of  mer* 
chants,  which  has  been  extended  to  all  traders  and  persons  engaged 
in  joint  undertakings  in  the  nature  of  trade.  But  in  these  eases, 
although  the  right  of  the  deceased  partner  devolves  on  his  exe- 
cutor, it  is  now  fully  settled  that  the  remedy  survives  to  his 
companion,  who  alone  must  enforce  the  right  by  action,  and  will 
be  liable,  on  recovery,  to  account  to  the  executor  or  administrator 

(1)  William  on  Executors,  6th  Ed.  p.  789. 
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for  the  share  of  the  deceased."   ThoeOi  then,  are,  in  my  opinioii,  the       L.  JJ. 
respectiTe  rights  of  the  executors  of  Bobert  WtBiam  Kmnard,  who       1874 
is  dead,  and  of  his  sorviving  partners;  and  if  no  bill  had  been  filed    mcGlkak 
and  no  agreement  entered  into,  and  the  contract  had  been  com- 
pleted, no  one  woold  doubt  that  his  executors  could  haye  filed  a 
bill  in  this  Court  to  have  an  account  of  the  profits  earned  in  the 
transaction,  and  to  have  them  paid  over  to  them. 

I  have  not  found  any  sufficient  authority  cited  to  convince  me 
that  a  Court  of  Equity  would  interfere  with  the  carrying  out  of  a 
contract  of  this  description,  and  oblige  the  executors  to  accept  a 
valuation  instead  of  takiog  the  profit  which  may  arise  firom  carry- 
ing  out  the  contract  The  on]y  case  that  has  been  cited  in  favour 
of  that  proposition  was  a  case  of  AnMer  v.  BMon  (1),  but  in  my 
opinion  that  case  is  no  authority  for  that  proposition.  There  was 
in  that  case  a  running  contract  with  the  Postmaster-General  for 
carrying  tho  mails,  which  was  liable  to  be  terminated  at  a  particular 
time,  or  which  might  last  for  a  further  time  if  both  parties  were 
willing,  and  it  is  obvious  that  in  such  a  case  the  consideration  can  be 
measured,  and  it  can  be  found  what  the  profits  for  a  particular  time 
would  be.  Then  the  question  was  whether  the  surviving  partner 
would  be  obliged  to  determine  it,  and  the  Master  of  the  Bolls  s&id 
that  he  was  at  liberty  to  go  on  with  it,  or  to  determine  it,  as  he 
liked.  It  might  be  that  in  a  case  of  that  kind  the  most  convenient 
way  of  judging  of  the  rights  of  the  parties  was  to  make  a  valuation 
of  what  in  fact  were  their  shares  in  the  goodwill  of  that  contract, 
but  where  the  contract  is  one  of  this  nature,  for  performing  one 
specific  work,  I  cannot  see  how  the  profits  can  be  ascertained  ex- 
cept by  letting  the  contract  be  carried  on,  and  then  finding  out 
what  the  profits  actually  are. 

Then  comes  the  second  question,  as  to  what  is  really  the  effect 
of  the  agreement.  I  agree  with  what  the  Vice-chancellor  said, 
that  according  to  the  evidence  the  parties  differed  as  to  what  they 
intended.  But  the  Court  cannot  consider  what  the  parties  say 
they  intended.  The  question  really  is,  what  is  the  legal  effect  of 
the  agreement  ?  The  Yice-Chancellor  thought  that  this  agreement 
professed  to  be  by  all  the  executors  and  all  the  trustees  of  Bobert 
WiUiam  Ken/nard^  and  that  because  one  who  had  been  named  a 

(1)  LawBep.14Eq.427. 

2  F  2  .1 
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L.JJ.      trustee  bad  not  signedi  therefore  the  agreement  had  not  been 
1874        signed  by  all  the  parties  who  were  intended  to  sign  it   Bat  in  my 

McClban    opinion  that  is  not  the  true  construction  of  the  agreement. 

KcNNARD.        ^^  ^^  ^^  ^^^^  ^^  yfhsA  the  circumstances  were  at  the  time 

when  the  contract  was  entered  into.     Boberi  William  Kennari 

had  left  three  ezecutorSy  but  none  of  them  had  proved ;  he  had 
left  three  trustees,  but  they  had  not  acted.  I  cannot  help  think- 
ing that  Sir  William  Drake  certainly  knew,  and  I  think  it  must 
be  taken  that  the  parties  did  know,  that  there  was  a  doubt  as  to 
who  the  persons  would  be  who  would  ultimately  become  his  execu- 
tors and  trustees.  In  that  state  of  things  they  entered  into  this 
agreement,  leaving  a  blank  for  the  names  of  the  executors  and 
trustees,  but  describing  the  persons,  whoever  they  might  turn  out 
to  be,  as  ''  executors  and  trustees  of  the  will  of  the  late  Boberi 
William Kennard''  Then  the  agreement  recites  that  *' the  parties 
are  jointly  interested  as  co-contractors,"  and  it  is  quite  obvious 
that  tlie  persons  who  were  really  interested  as  far  as  the  estate  of 
Robert  William  Kennard  was  concerned  were  his  executors  and 
trustees,  whoever  they  might  be,  and  that  if  a  person,  though 
appointed  executor,  renounced,  that  person  would  have  no  interest 
at  all.  Then  it  goes  on  to  say  that  the  contract  is  to  be  carried 
on  upon  the  joint  account,  and  then  it  says  that  the  executors  and 
trustees  of  the  will  of  the  late  Robert  William  Kennard  are  to  be 
sleeping  partners.  I  agree  that  that  goes  strongly  to  shew  that 
the  object  was  simply  to  bind  the  executors  and  trustees,  whoever 
they  might  be,  so  as  to  have  the  estate  bound.  Then  the  provi- 
sions for  the  event  of  the  death  of  any  of  the  acting  partners 
shew  in  what  position  they  really  intended  the  executors  and 
trustees  to  stand. 

No  doubt,  in  point  of  law,  by  signing  this  agreement  the  execu- 
tors make  themselves  personally  responsible,  but  it  is  plain  to  my 
mind  that  the  object  of  the  other  parties  was  to  get  the  estate 
bound,  and,  providing  Robert  William  KennarcPs  estate  was  bound, 
their  object  was  satisfied. 

Then  there  is  the  last  provision,  that  the  agreement  is  to  be 
binding  as  between  themselves  upon  the  parties  whose  signatures 
were  annexed  as  from  the  date  thereof,  and  upon  the  execntctts 
and  trustees  of  Mr.  Robert  William  Kennard  as  soon  as  they  had 
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signed  the  same.    Therefore  it  is  plain  that  they  intended  first  of      L.  JJ. 
all  to  bind  themselves  itUer  se  whether  those  execators  or  trustees        1874 
signed  or  not ;  and  it  is  plain  that  they  knew  that  some  little    mcClean 
time  would  elapse  before  the  executors  and  trustees  would  sign,     kkhkabd 

But  if  the  persons  who  were  intended  to  be  bound  were  those  who        

were  named  as  executors  and  trustees  of  the  will,  there  was  no 
reason  why  they  should  not  sign  at  once.  Why  were  their  names 
not  set  down,  and  why  did  they  not  sign  it  at  once  ?  It  is  plain 
the  reason  was  that  the  parties  knew,  and  Sir  WiUiam  Drake  says 
he  knew,  that  it  was  uncertain  who  would  ultimately  turn  out  to 
be  the  executors  and  trustees,  and  therefore  time  was  to  be  given 
in  order  that  it  might  be  ascertained  who  should  turn  out  to  be 
the  executors  and  trustees,  and  then  the  persons  so  ascertained  were 
to  sign. 

In  my  opinion  that  is  the  true  construction  of  the  agreement, 
and  we  must  collect  what  was  the  intention  of  the  parties  from 
what  they  have  said  in  the  agreement  itself. 

Even  if  it  was  admissible,  we  ought  not  to  attend  to  evidence 
— not  that  the  partners  were  deceived  by  any  representations  made 
to  them  by  the  Eennards  or  by  anybody  else — but  simply  that 
they  had  put  a  particular  construction  on  the  agreement.  It  is 
impossible  that  a  party  can  get  free  from  an  agreement  which  he 
has  signed  by  saying  he  thought  it  meant  something  different  to 
that  which  it  does  mean.  I  therefore  entirely  agree  that  the  bill 
should  be  dismissed  with  costs. 

Solicitors  for  the  Plaintiffs :  Messrs.  Bircham  db  Co. 
Solicitors  for  the  Defendants :  Messrs.  OoUetie  dt  CoUeite  ;  Mr. 
F.  C.  QremfiM. 
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Feb.  23,  24. 


L.  JJ.  MENIER  V.  HOOPER'S  TELEGRAPH  WORKS. 

1874 

[1878    M.    169.] 

Company — Majoriti^ — Minority^-  Sharehdlden — Pleading, 

Where  tbe  majority  of  a  company  propose  to  benefit  themselves  at  tiie 
expense  of  the  minority,  the  Court  may  interfere  to  protect  the  minority. 

In  snch  a.^ase,  the  bill  is  rightly  filed  by  one  shareholder  on  behalf  of  the 
others  and  against  the  company. 

Order  of  Baean^  V.C,  affirmed. 

XhE  bill  in  this  case  was  filed  by  E.  J.  MenieTf  on  behalf  of 
himself  and  all  other  the  shareholders  of  the  European  and  Scuih 
American  Telegraph  Company  (except  such  of  them  as  were  De- 
fendants), against  a  company  called  Rooper^s  Telegraph  Works, 
W.  Eooper^  H.  W.  Grace,  and  the  European  and  South  American 
Telegraph  Company,  and  stated  (amongst  other  things)  as  fol- 
lows : — ^That  the  European  Company  was  incorporated  in  1871  with 
the  object  of  carrying  out  an  agreement  between  the  Plaintiff, 
Menier,  and  one  Bradford,  and  otherSi  for  constmcting  a  sub- 
marine telegraph  from  Europe  to  South  America,  under  certain 
conventions  and  decrees  of  foreign  governments.  The  capital  of 
the  company  was  to  be  £1,250,000,  in  62,500  £20  shares,  and  by 
the  articles  of  association  provisions  were  made  for  holding-  meet- 
ings of  the  company,  at  which  every  member  was  to  have  one  vote 
for  every  share  held  by  him.  That  Hooper^t  Company  were  to 
make  and  lay  down  for  the  European  Company  telegraph  cables 
from  Portugal  to  Brazil.  That  a  prospectus  was  issued  and  many 
shares  were  applied  for,  but  in  consequence  of  objections  raised 
the  directors  determined  not  to  proceed  with  the  allotment  to  the 
public,  and  the  only  shares  allotted  were  3000  to  Hooper* s  Company, 
2000  to  the  Plaintiff,  and  825  to  thirteen  persons,  ten  of  whom 
were  the  directors.  That  £3  was  paid  on  each  of  the  shares  so 
allotted.  That  one  of  the  concessions  for  making  the  telegraph 
had  been  granted  to  the  Baron  de  Maua,  who  was  at  one  time 
chairman  of  the  European  Company,  and  this  concession  was 
claimed  by  the  European  Company.    That  a  bill  was  filed  in  this 
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Court  by  the  European  Company  against  the  Baron  de  Maua  and       L.  JJ. 
another  company,  praying  a  declaration  that  the  Baron  de  Maua       1874 
was  a  trustee  of  the  concession  for  the  European  Company^  and     itern 
that  he  might  be  restrained  from  transferring  it  to  any  one  else,     v  ^   «g 
That  a  motion  was  made  for  an  interlocutory  injunction,  and  was   Telbobafo 

refused  by  the  yice-Chancellor  MaHns^  but  on  the  balance  of       

convenience  only.  That  the  European  Company y  and  also  Mooper^e 
Company^  at  first  intended  to  appeal  against  the  order  of  the 
Yice-Chancellor  Mdins.  That  Eoopei'e  Company  afterwards  deter- 
mined not  to  appeal,  and  then  the  directors  of  the  European  Com" 
pany  determined  not  to  appeal,  but  to  take  steps  for  winding  up 
the  European  Company.  That  the  Plaintiff  was  resident  in  Paris 
and  ignorant  of  English  law,  and  believed  that  any  arrangements 
adopted  by  the  directors  would  be  for  the  benefit  of  the  European 
Company,  and  not  exclusively  in  the  interests  of  B6oper*s  Company. 
That  the  Plaintiff  wished  the  appeal  to  proceed,  and  offered  to 
bear  the  costs.  That  on  the  12th  of  February,  1873,  an  extra- 
ordinary meeting  of  the  European  Company  was  held,  at  which  a 
resolution  was  passed  that  the  company  be  wound  up  voluntarily, 
and  that  the  Defendant  Crace  be  the  liquidator.  That  the  reso- 
lution was  proposed  by  one  Kennedy,  a  director  of  Hooper's  Comr- 
pany,  and  that  Crace  was  secretary  of  Hooper's  Company.  That 
this  resolution  was  confirmed  at  another  extraordinary  meeting,  at 
which  five  persons  only  were  present,  of  whom  three  were  directors 
nominated  by  Hooper's  Company,  and  one  was  Craoe,  the  secretary. 
That  the  Plaintiff  protested  against  these  proceedings.  That  the 
Plaintiff  was  then  ignorant,  but  had  since  discovered,  that  these  pro- 
ceedings took  place  through  the  influence  of  Hooper^s  Company.  / 
The  bill  then  stated  the  circumstances  of  an  arrangement  between 
Hooper's  Company  and  the  Telegraph  Construction  and  Maintenance 
Company  and  the  Baron  de  Maua,  under  which  it  would  be  to  the 
advantage  of  Hoopen^s  Company  that  the  agreement  between  them 
and  the  European  Company  sliould  be  put  an  end  to,  in  order  to 
benefit  Baron  de  Maua's  Company,  and  in  order  that  Hooper's  Com- 
pany  might  sell  to  another  company  the  cable  they  were  making  for 
the  European  Company.  That  these  arrangements  were  concealed 
from  the  Plaintiff  and  the  other  shareholders  in  the  European  Com- 
pany.   That  Hooper's  Company  procured  the  abandonment  of  the 
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L.  JJ.      suit  against  the  Baron  de  Mava^  and  the  winding-up  of  the  European^ 
1874       Company,  through  the  influence  which  they  had  as  holders  of  300O 
Mbvier     shares  in  the  European  Company,  and  through  the  influence  of  the 
Hoopsb'b     directors  nominated  by  them. 

TxLKGBAFH  Aud  tho  Ull  prayed  that  Hooper's  Company  might  be  declared 
-»-.  not  entitled  to  the  benefit  of  the  profits  derived  from  the  abandon- 
ment of  the  suit  and  other  arrangements  aforesaid,  and  might  be 
declared  a  trustee  of  those  profits  for  the  Plaintiff  and  the  other 
shareholders  in  the  European  Company;  and  that  the  European 
Company  and  the  Defendants  might  be  restrained  from  repaying 
to  Hooper*8  Company  any  of  the  money  paid  on  the  allotmeut  of 
shares  in  the  European  Company,  and  from  disposing  of  the  pro- 
perty of  the  European  Company. 

To  this  bill  the  Defendants  Hooper^s  Company  and  W.  Hooper 
demurred  for  want  of  equity ;  and  the  Defendants  Crace  and  the 
European  Company  also  demurred,  and  for  cause  of  demurrer 
shewed  that  the  Plaintiff  had  not  made  out  %uch  a  case  as  entitled 
him  to  discovery  or  relief. 

The  Vice-Chancellor  Bacon,  on  the  12th  of  January,  1874,  over- 
ruled both  demurrers ;  and  the  Defendants  appealed. 

Mr.  thy,  Q.C.,  and  Mr.  Millar,  for  Hooper^a  Company : — 

A  shareholder  has  a  right  to  vote  as  he  pleases,  and  to  suit  his 
own  interesta  If  not,  the  Court  in  every  case  might  have  to  inter- 
fere wherever  there  was  a  small  majority,  and  consider  what  were 
the  motives  of  each  shareholder.  If  there  was  a  suit  by  the  com- 
pany against  any  individual  shareholder,  he  would  not  be  disabled 
from  voting.  He  is  not  a  trustee  for  any  one,  and  he  may  vote 
against  the  interests  of  the  company  or  of  any  of  the  other  share- 
holders. No  constructive  trust  can  be  raised :  Chray  v.  Leuna  (1). 
In  Atwool  V.  MerryufeatJier  (2)  the  vote  was  impeached.  If  such  a 
suit  can  be  maintained,  one  shareholder  may  file  a  bill  to  have  a 
certain  contract  set  aside,  and  another  to  have  it  carried  on.  Such 
a  suit  can  only  be  maintained  by  the  company  against  the  direc- 
tors. At  all  events,  the  proceedings  ought  to  be  in  the  liquidation, 
and  not  by  bilL 

(1)  Law  Rep.  8  Ch.  1035.  (2)  Law  Rep.  5  Eq.  464,  n. 
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Mr.  Xay,  Q.C.9  Mr.  Jackaon^  Q.C.,  and  Mr.  Eventt,  for  the       L.JJ. 
Plaintiff^  were  not  called  upon.  1874 

Sib  W.  M.  James,  L.J. : —  Hooiwi'g 

TlLBQBAPB 

I  am  of  opinion  that  the  order  of  the  Yice^CIiancellor  in  this      Wobxb. 
case  is  quite  right.  ""~ 

The  case  made  by  the  bill  is  yery  shortly  this :  The  Defendants, 
who  have  a  majority  of  shares  in  the  company,  have  made  an 
arrangement  by  which  they  have  dealt  with  matters  affecting  the 
whole  company,  the  interest  in  which  belongs  to  the  minority  as 
well  as  to  the  majority.  They  have  dealt  with  them  in  consider-) 
ation  of  their  obtaining  for  themselves  certain  advantages.  Hooper's 
Company  have  obtained  certain  advantages  by  dealing  with  some^i 
thing  which  was  the  property  of  the  whole  company.  The  mi* 
nority  of  the  shareholders  say  in  effect  that  the  majority  has 
divided  the  assets  of  the  company,  more  or  less,  between  them- 
selves, to  the  exclusion  of  the  minority.  I  think  it  would  be  a 
shocking  thing  if  that  could  be  done,  because  if  so  the  majority 
might  divide  the  whole  assets  of  the  company,  and  pass  a  reso- 
lution that  everything  must  be  given  to  them,  and  that  the 
minority  should  have  nothing  to  do  with  it.  Assuming  the  case 
to  be  as  alleged  by  the  bUl,  then  the  majority  have  put  something 
into  their  pockets  at  the  expense  of  the  minority.  If  so,  it  appears 
to  me  that  the  minority  have  a  right  to  have  their  share  of  the 
benefits  ascertained  for  them  in  the  best  way  in  which  the  Court 
can  do  it,  and  given  to  them. 

It  is  said,  however,  that  this  is  not  the  right  form  of  suit, 
because,  according  to  the  principles  laid  down  in  Foss  v.  Ear- 
hottle  (1),  and  other  similar  cases,  the  Court  ought  to  be  very  slow 
indeed  in  allowing  a  shareholder  to  file  a  bill,  where  the  com- 
pany is  the  proper  Plaintiff.  This  particular  case  seems  to  me 
precisely  one  of  the  exceptions  referred  to  by  Vice-Chancellor 
Wood  in  Aiwool  v.  Merryweather  (2),  a  case  in  which  the  majority 
were  the  Defendants,  the  wrong-doers,  who  were  alleged  to  have 
put  the  minority's  property  into  their  pockets.    In  this  case  it  is 

(1)  2  Hare,  461.  (2)  Law  Rep.  5  Eq,  464,  n. 
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right  and  proper  for  a  bill  to  be  filed  by  one  shareholder  on  bdialf 
of  himself  and  all  the  other  shareholders. 
Therefore  the  demurrer  ought  to  be  overruled. 

Sib  G.  Mbllibh,  L,  J, : — 

I  am  entirely  of  the  same  opinion. 

It  so  happens  that  Hooper's  Company  are  the  majority  in  this 
company,  and  a  suit  by  this  company  was  pending  which  might  or 
might  not  turn  out  advantageous  to  this  company.  The  Plaintiff 
says  that  Hooper's  Company  being  the  majority,  have  procuied 
that  suit  to  be  settled  upon  terms  favourable  to  themselves,  they 
getting  a  consideration  for  settling  it  in  the  shape  of  a  profitable 
bargain  for  the  laying  of  a  cable.  I  am  of  opinion  that  although 
it  may  be  quite  true  that  the  shareholders  of  a  company  may  vote 
as  they  please,  and  for  the  purpose  of  their  own  interests,  yet 
that  the  majority  of  shareholders  cannot  sell  the  assets  of  the  com- 
pany and  keep  the  consideration,  but  must  allow  the  minority  to 
have  their  share  of  any  consideration  which  may  come  to  them. 
I  also  entirely  agree  that,  under  the  circumstances,  the  suit  is 
properly  brought  in  the  name  of  the  Plaintiff  on  behalf  of  himself 
and  all  the  other  shareholders. 

The  appeal  will  be  dismissed  with  costs. 

Mr.  FooJcs,  Q,C.,  and  Mr.  Davey^  for  the  other  Defendants,  tben 
submitted  to  have  their  appeal  dismissed. 

Solicitor  for  the  Plaintiff:  Mr.  J.  HanooocL 
Solicitors  for  the    Defendants:   Messrs.  Wilson,  BristowSj  & 
CarpmaeL 
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In  re  PAEAGUASSU  STEAM  TBAMROAD  COMPANY.         L.  JJ. 

1874 
FEBRAO'S  CASE. 

Conirtbutory — Paid-up  ShartB — Faytnent'^'Campromite — Companies  Act^  1867 
(30  A  81  Vict.  e.  181),  s.  25— Payment  ^  Costs  by  Official  Liquidator. 

An  action  was  brought  against  a  company  formed  before  the  pasaing  of 
the  Companies  Act^  1867,  and  the  company  submitted  to  judgment  for  a 
sum  of  money,  part  of  which  was  to  be  paid  by  crediting  a  certain  share- 
holder with  a  sum  sufiBdent  to  make  his  shares  fully  paid  up.  An  order 
was  soon  afterwards  made  for  winding  up  the  company  :— 

Hdd^  that  the  shareholder  was  not  a  contributory  in  respect  of  these 
shares  as  not  fully  paid : 

HM^  also,  that  the  case  did  not  come  within  the  provisions  of  the  Com* 
panics  Act^  1867,  as  to  paid-up  shares. 

Order  of  Baoon^  V.C,  afiSrmed. 

When  an  application  of  an  ofiScial  liquidator  is  refused  with  costs,  the 
order  will  be  that  the  official  liquidator  do  pay  the  costs. 

IHE  Paragucusu  Steam  Tramroad  Company  was,  on  the  9th 
of  January,  1867,  incorporated  under  the  Companies  Act,  1862. 
Mr.  Ferrao  applied  for,  and  was  allotted,  fifty  £20  shares,  which 
were  duly  registered  in  his  name,  and  on  each  of  which  he  paid 
calls  amounting  to  £6. 

In  1869  the  company  was  in  difficulties,  and  Mr.  WM,  the 
engineer  of  the  company,  brought  an  action  against  the  company 
for  a  large  sum  of  money.  This  action  was  compromised,  and  a 
Judge's  order  was  made  by  consent ;  the  terms  being  that  the 
company  were  to  pay  Mr.  Webb  £3900,  whereof  £3200  was  to  be 
paid  by  bills  of  exchange,  and  the  company  were  to  credit  the 
fifty  shares  standing  in  the  name  of  Mr.  Ferrao  with  £700, 
so  as  to  make  the  same  fully  paid  up.  Entries  to  that  effect 
were  accordingly  made  in  the  books  of  the  company.  On  the 
20th  of  Augasty  1869,  an  order  was  made  for  winding  up  the 
company. 

The  official  liquidator  applied  to  have  Mr.  Ferrao  placed  on  the 
list  of  contributories  in  respect  of  these  fifty  shares,  on  which 
£300  only  was  to  be  considered  paid.     WeN)  in  his  evidence  stated 
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that  Mr.  Ferrao  was  a  friend  of  his,  but  he  did  not  owe  Mr.  Ferrao 
any  money. 

The  Yice-Chancellor  Baean  refused  the  application  (I),  and  the 
official  liquidator  appealed. 

Mr.  Jackson,  Q^C.,  and  Mr.  Ingle  Joyce,  for  the  official  liquida- 
tor:— 

No  debt  was  due  by  the  company  to  Ferrao,  and  the  case  iS' 
therefore  not  like  Spargo^s  Case  (2),  or  Maynar^s  Case  (3).  No 
one  has  paid  the  calls  on  these  shares  in  cash,  nor  has  there  been 
accord  and  satisfaction  of  any  liability.  The  company  was  known 
to  be  in  difficulties  and  unable  to  pay  WM,  and  this  was  a  mere 
scheme.  WM  was  paid  nothing ;  he  got  only  bills,  and  the  com- 
pany had  no  right  to  make  such  an  arrangement.  This  case  is 
one  of  those  which  are  provided  against  by  the  25th  section  of 
the  Companies  Ady  1 867.  It  is  true  that  this  company  was  formed 
before  the  passing  of  the  Act,  but  this  enaetment,  like  many  ia 
that  Act,  applies  to  all  companies  whenever  formed. 

Mr.  Kay,  Q.C.,  and  Mr.  Crachnall,  for  Mr.  Wdb,  were  not  called 
upon. 


(1)  1874.  Jan.  12. 

Sir  James  Bacon,  V.C,  said  that 
whether  the  25th  section  of  the  Act 
of  1867  applied  or  not,  although  he 
had  no  doubt  that  it  did  apply,  what 
had  taken  place  seemed  to  him  to 
amount  to  payment,  and  to  payment 
in  cash.  His  Honour  then  stated 
the  facts,  and  said  that  this  case  was 
free  from  all  the  dangers  which  tlie 
25th  section  was  intended  to  provide 
against.  The  policy  of  the  law  was, 
that  when  a  man  had  undertaken 
to  take  shares,  and,  as  a  consequence, 
to  pay  calls  upon  those  shares,  the 
creditors  should  not  be  disappointed 
by  any  collateral  arrangement  nuulo 
between  the  directors  and  the  person  so 
liable  unless  the  contract  should  be 
registered  in  the  manner  prescribed  by 
the  Act.  But  the  Act  was  merely  a 
continuation  of  the  law,  and  it  was  not 


necessary  to  say  that  it  had  any  ivtro- 
spective  operation.  It  took  up  the  Uir 
as  it  stood,  and  speaking  of  companies 
and  the  liabilities  of  shareholders,  en- 
acted that  nothing  short  of  payment  ia 
cash  should  satisfy  the  liability  unless 
the  contract  upon  which  it  was  founded 
should  be  registered.  This  case  did 
not  come  within  the  reach  of  that 
section  in  the  slightest  degree.  If 
WM  had  taken  the  whole  sum  which 
they  were  bound  to  pay  him  and 
handed  it  to  Ferrao^  and  he  had  piid 
the  calls,  nobody  could  dispute  thii 
there  was  a  payment  in  cash.  What 
was  done  was  equivalent  in  every 
respect,  and  the  creditois  of  the  com- 
pany were  not  injured.  His  Honoar 
was  of  opinion  that  J^ermo'a  liability 
was  discharged;  and  the  summons 
must  be  dismissed  with  costs. 

(2)  Law  Rep.  8  Ch.  407. 

(3)  Ante,  p.  60. 
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Sir  W.  M.  Jambs,  L. J. : —  i*  JJ. 

This  case  is  really  beyond  all  doubt,  and  if  there  was  ever  a        J^ 


ease  of  payment  this  seems  to  me  to  be  such.  Feruao's 

A  gentleman  named  WM,  having  a  claim  against  a  company,       ' 

brought  an  action  against  them  for  many  thousands  of  pounds. 
It  was  arranged  between  them  that  the  action  should  be  settled 
on  terms  that  he  was  to  receive  £3900  as  a  liquidated  sum.  He 
agreed  with  the  company  that  he  would  take  part  of  that  £3900 
in  £700  to  be  paid  by  crediting  with  that  sum  Mr.  Ferrao,  a  friend 
of  his  whom  he  felt  bound  to  oblige.  The  £700  was  written  off 
as  between  the  company  and  Webb^  and  was  written  off  on  the 
other  side  as  between  the  company  and  Mr.  Ferrao.  That  was  the 
point  on  which  the  yice-Chancellor  decided  this  case,  and  on  that 
point  we  affirm  it.  The  Yice-Chancellor  seems  to  have  assumed 
that  the  25th  section  of  the  Act  of  1867  would  have  applied  to 
this  case.  As  at  present  advised,  I  do  not  think  I  should  agree 
with  that  assumption.  It  was  not  argued  before  the  Yice-Chan- 
cellor, but  certainly  as  at  present  advised  I  do  not  see  how  that 
section  could  apply  to  such  a  case  as  this. 

Sib  G.  Mellish,  L. J. : — 

I  am  of  the  same  opinion. 

WM  having  brought  an  action  against  the  company,  that  action 
is  settled  by  a  Judge's  order.  [His  Lordship  then  stated  the 
effect  of  the  order.]  In  my  opinion,  the  moment  the  company,  in 
pursuance  of  that  Judge's  order,  did  credit  the  shares  of  Ferrao 
with  the  £700  so  as  to  make  them  fully  paid-up  shares,  that  moment 
the  £700  was  paid  by  the  company  to  Wdb  just  as  much  as  if  it 
was  paid  in  cash.  Whether  the  bills  amounted  to  payment  or  not 
it  is  wholly  unnecessary  to  consider,  but  that  part  of  the  £3900 
which  was  to  be  paid  by  crediting  Ferrao  with  £700  became  paid 
as  soon  as  the  company  had  credited  him  with  that  sum. 

Then,  if  it  became  paid  by  the  company  to  Wehb,  it  obviously 
follows  that  the  £700  was  also  paid  by  Ferrao  to  the  company, 
because  crediting  means  acknowledging  that  they  had  received 
that  amount  in  cash.  It  is  exactly  the  same  thing  as  if  Webb  had 
gone  to  the  company  and  the  company  had  handed  over  to  Webb 
£700  in  bank  notes,  and  then  Wdb  had  said, ''  I  wish  to  pay  up  the 
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shares  of  my  friend  Ferrao ;  there  is  the  £700  in  bank  notes  back 
again."  There  was  no  need  to  go  through  that  form ;  and,  in  mj 
opinion,  writing  it  ofT  in  the  books  is  perfectly  equiyalent  to  pay- 
ment. 

I  also  agree  with  what  the  Lord  Justice  has  said  upon  the  other 
point,  and,  as  at  present  advised,  I  doubt  extremely  whether  this 
case  comes  within  the  25th  section  of  the  Act  of  1867. 

The  appeal  will  be  dismissed  with  costs,  to  be  paid  by  the  official 
liquidator. 

Theib  Lobdships  said  further,  in  answer  to  Mr.  fay,  that  such 
would  be  the  order  in  similar  cases;  the  intention  being  that 
the  liquidator  was  to  pay  the  008t8»  whether  he  did  or  did  not  get 
them  out  of  the  estate. 

Solicitors :  Messrs.  Wansey  dk  Bowen ;  Messrs.  WhUakett  & 
WocJbert. 


L.JJ. 
1874 

Uarekl. 


BIED  V.  BIRD'S  PATENT  DEODORIZING  AND  UTILIZ- 
ING SEWAGE  COMPANY. 

[1872    B.    44.] 

Companif — Agreement  to  assign  the  Aueis  to  a  Promoter  of  a  New  Company-- 

UUrh  %Hrta~^CompanieB  Act,  1862,  «.  161. 

The  directors  of  a  company  entered  into  an  agreement  with  A,  to  sell  him 
the  business  and  assets  of  the  oompony,  upon  the  terms  that  the  directors 
should  forthwith  call  an  eztnordinaiy  meeting  and  endeaTour  to  get  tbe 
sanction  of  the  shareholders  to  the  canTing  out  the  sale,  and  that  on  such 
sanction  being  obtained  he  should  pay  the  directors  £250  in  cash,  and  if 
he  should  succeed  in  establishing  a  new  company  for  the  same  purpose, 
should,  within  three  months  from  the 'allotment  of  shares,  pay  a  furtiwr 
sum  of  £1250  in  cash,  and  £2000  in  fully  paid-up  shares  of  the  new  com- 
pany. The  company,  at  an  extraordinary  general  meeting,  paaaed  a  resolu- 
tion for  affixing  the  seal  of  the  company  to  the  agreement,  which  was  doue, 
and  A.  paid  the  £250  :— 

Beldf  on  bill  by  a  dissentient  shareholder  (affirming  a  decree  of  Baeon^  Y.€.)i 
that  the  agreement  was  tiUra  vires  and  invalid,  and  that  effect  could  not  be 
given  to  it  under  sect.  161  of  the  Companies  Act,  1862,  for  that  that  section 
only  authorizes  a  sale  to  a  company,  not  to  a  person  about  to  form  a  compsDy. 

X  HIS  was  an  appeal  by  the  Defendants,  except  GmtUb  ABiopf 
from  a  decree  of  Yice-Chanoellor  Bacath  declaring  an  agreement 


GOMPAlXTi. 
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for  sale  of  the  whole  property  and  business  of  the  company  to  be  L.  JJ. 
invalid.  1874 

The  company  was  formed  in  March,  1866,  with  a  nominal  capi-  bibd  ' 

tal  of  £5000,  divided  into  £10  shares,  for  the  purpose  of  purchasing  bivd'b 

and  working  a  patent  of  the  Plaintiff  for  improyements  in  treating  ^^^"JLj^ 
sewage.  avd 

Clause  43  of  the  articles  of  association  was  as  follows : —  Sxwaob 

^  With  the  sanction  of  an  ordinary  or  extraordinary  general 
meeting,  but  not  otherwise,  the  directors  may  absolntely  sell  and 
dispose  of  or  demise  any  lands,  buildings,  contracts,  works,  or  pro* 
cesses  belonging  to,  entered  into,  or  earned  on  by  the  company, 
and  with  such  sanction  may  dispose  of  or  grant  any  license  or 
licenses  to  use  any  letters  patent  the  property  of  the  company." 

The  Plaintiff,  by  deed  dated  the  21st  of  April,  1866,  assigned 
his  patent  to  the  company,  in  consideration  of  his  having  twenty 
fully  paid-up  shares  in  the  company  allotted  to  him.  These  shares 
were  accordingly  allotted  to  him,  and  remained  standing  in  his 
name. 

On  the  16th  of  October,  1871,  the  directors  of  the  company 
entered  into  the  following  agreement : — 

''Memorandum  of  agreement  made  the  16th  of  October,  1871, 
between  [names]  directors  otBircFs  Patent  Deodorizing  and  JJiUizinff 
Sewage  Company ^  hereinafter  called  the  Tenders,  of  the  one  part 
and  Cha/rles  Albop,  of,  &c.,  hereinafter  called  the  purchaser,  of  the 
other  part : 

'^  Witnesseth  that  the  vendors  for  and  on  behalf  of  the  said  com- 
pany, and  so  far  as  they  have  power  to  bind  the  same,  agree  to 
sell  and  assign,  and  the  purchaser  agrees  to  purchase,  all  the  assets, 
patents,  patent  rights,  works,  leases,  premises,  stock-in-trade,  book- 
debts,  business,  goodwill  and  connection,  property  and  effects  of  the 
said  Bird^B  Patent  Deodorizing  and  Utilizing  Sewage  Company,  as 
and  from  the  date  hereof  such  sale  and  purchase  to  be  for  the 
consideration  and  under  and  subject  to  the  seyeral  conditions  and 
stipulations  hereinafter  contained. 

''  1.  The  Tenders  shall  forthwith,  in  accordance  with  the  regu- 
lations contained  in  the  memorandum  and  articles  of  association  of 
the  said  company,  call  an  extraordinary  meeting  of  the  share- 
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L.  JJ.  holders  of  the  9aid  company,  and  shall  nae  their  best  endeaTonra  in 

IST-I  obtaining  the  sanction  of  the  shareholders  enabling  them  to  carry 

BiBD  ont  such  sale  and  purchase,  and  shall,  if  necessary,  endeavoar 

Bird's  ^^  obtain  the  voluntary  liquidation  and  dissolution  of  the  said 

D»^«»o  company. 

AMD  «  2.  On  such  sanction  being  obtained  the  purchaser  shall  deposit 

Sbwaob      with  the  vendors  the  sum  of  £250  in  cash,  and  if  the  purchaser 

'    shall,  with  the  assistance  of  the  vendors  (as  hereinafter  provided 

for),  succeed  in  promoting  and  constituting  a  new  company  for 
working  the  said  patent,  he  shall,  within  three  months  £rom  the 
allotment  of  shares  in  such  proposed  new  company,  pay  to  the 
vendors  or  their  nominees  a  further  sum  of  £1250  in  cash,  and  a 
sum  of  £2000  in  fully  paid*up  shares  in  such  new  com^ny. 

**  3.  And  the  purchaser  agrees  to  use  his  best  endeavours  to 
form,  constitute,  and  promote  such  proposed  new  company,  and 
the  vendors  agree  to  assist  him,  by  all  means  in  their  power,  in 
promoting  and  constituting  such  proposed  new  company,  and,  if 
necessary,  in  liquidating  and  dissolving  the  old  company." 

The  agreement  was  signed  by  the  directors,  and,  notwithstand- 
ing the  repeated  protests  of  the  Plaintiff,  an  extraordinary  general 
meeting  of  the  company  was  held  on  the  8th  of  November,  1871, 
at  which  the  following  resolution  was  carried : — 

**  That  all  the  buildings,  works,  contracts,  patents,  and  premises 
belonging  to,  entered  into,  or  carried  on  by  this  company,  be  sold 
and  transferred  to  C.  AIUop,  Esquire,  of  Salterdown,  MumoeU  SHI, 
gentleman,  upon  the  terms  and  stipulations  and  for  the  considera* 
tions  mentioned  and  set  forth  in  an  agreement  or  document  dated 
the  16th  of  October,  1871,  between  the  directors  and  the  said 
(7.  Albap,  now  read  to  this  meeting,  and  that  the  seal  of  the  com- 
pany be  accordingly  attached  thereto.'' 

The  seal  of  the  company  was  accordingly  affixed  to  the  agree- 
ment, and  Alhop  paid  the  £250. 

On  the  24th  of  November,  1871,  the  directors  sent  to  the  share- 
holders a  notice  that  on  the  9th  of  December,  1871,  an  ordinary 
general  meeting  of  the  company  would  be  held,  at  which  special 
resolutions  in  the  terms  therein  mentioned,  being  substantially  the 
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same  terms  as  those  of  the  resolntions  set  forth  below,  would  be  L.  JJ. 

proposed.  1S74 

On  the  5th  of  December  the  Plaintiff  gave  notice  that  if  the  bibd 

resolntions  relating  to  the  sale  to  Attiop  were  carried,  he  should  bm'b 

file  a  bill  to  restrain  the  transfer.  ^  Patiht 

The  resolutions  passed  at  the  meeting  on  the  9th  of  December,  jaa> 

^  o^i  Unuziiro 

1871,  were —  Siwaok 


'*  1.  That  the  resolution  unanimously  passed  at  the  meeting  of 
the  8th  of  November  last,  for  the  sale  of  tha  company's  property 
to  Ml.  AJbop  upon  the  terms  of  the  provisional  agreement  of  the 
16th  day  of  October  last  (now  again  read  to  this  meeting),  be 
and  the  same  is  hereby  confirmed. 

^  2.  That  this  company  be  wound  up  voluntarily. 

"  3.  That  Mr.  K  W.  WUHaim,  of  CheUefAam,  accountant,  be 
appointed  liquidator. 

^  4.  That  the  liquidator  be  empowered,  authorized,  and  requested 
to  notify,  act  upon,  and  carry  out  the  resolutions  passed  at  the 
extraordinary  general  meeting  on  the  8th  of  November  last  and 
this  day  confirmed,  and  to  complete  and  conclude  the  sale  of  the 
company's  property  to  Mr.  Charles  Alhop  upn  the  terms  of  the 
provisional  agreement  of  the  16th  day  of  October  last  (now  again 
read  to  this  meeting),  or  upon  such  other  or  modified  terms  as  the 
said  liquidator  may  in  his  own  discretion  agree  with  the  said 
C.  Alhop.'' 

On  the  29th  of  December,  1871,  the  directors  sent  to  the  Plain- 
tiff and  the  other  shareholders  a  notice  that  a  meeting  would  be 
held  on  the  5th  of  January,  1872,  to  confirm  such  of  the  above 
resolutions  as  might  require  confirmation,  to  the  intent  that  they 
might  become  special  resolutions  within  the  meaning  of  the  Com' 
panies  Act,  1862.    The  meeting  was  h^ld,  but  the  resolutions  as  to 
winding-up  were  not  confirmed,  and  they  were  subsequently  aban- 
doned, because,  as  the  directors  stated,  AUsop  considered  that  the 
-winding-up  of  the  old  company  would  be  prejudicial  to  the  new 
one.    The  Plaintiff  filed  his  bill  on  the  7th  of  February,  1872, 
against  the  company,  the  directors,  and  Alhop,  and  prayed  a 
declaration  that  the  agreement  of  the  16th  of  October,  1871,  and 
the  resolutions  for  carrying  it  into  effect,  were  vUra  vires  and 
ToL.  IX.  2  Q  1 


Company. 


«. 
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L.  J  J.      invalid,  and  that  the  agreement  might  be  giFm  np  to  be  cancelled, 

1874       and  that  the  company  and  directors  might  be  restrained  from 

]^^       carrying  the  agreement  into  effect,  and  particularly  from  awrigning 

the  patent,  property  and  aaaete  of  the  company  to  AlUop,  and  that 

AUsop  might  be  decreed  to  aooonnt  for  all  profits  derived  hv  him 

AHD       from  the  patent,  and  from  imrking  the  company's  buginesB  under 

Sawjoa     ■'^^  agreement. 

CoMPAWT.  Vice-Chancellor  Bacon  made  a  decree  declaring  the  contract 
ultra  vireSf.  and  grantiag  an  injunction  as  prayed,  and  ordered 
JIUop  to  repay  the  £250,  and  the  directors  to  pay  the  Plaintiff's 
costs. 

Mr.  £ay,  Q.G.,  and  Mr.  IftZJar,  for  the  Appellants : — 

The  object  was  to  act  nnder  sect.  161,  as  in  Jn  re  Irrigation  Cam- 
pany^  Ex  parte  Fox  (1).  The  agreement  does  not  purport  to 
bind  the  company,  but  it  was  adopted  by  unanimous  resolution  at 
the  meeting  of  the  8tii  of  November,  1871.  It  was  only  an  agree- 
ment to  sell  to  a  neir  company  when  formed,  and  could  only  be 
carried  into  effect  by  winding-up.  The  winding-up  was  only 
dropped  for  a  time,  in  order  not  to  interfere  with  the  formation  of 
the  new  company.  The  injunction  prevents  the  sale  from  being 
carried  into  effect  at  aDL 

[The  LoBD  Justice  James: — On  payment  of  the  £250  the 
property  was  to  pass. 

The  LoBD  Justice  Mkt.TiTrh  : — ^The  company  having  sealed  the 
agreement,  became  liable  to  be  sued  at  law  upon  it.] 

_  The  issue  raised  by  the  bill  is  whether  the  agreement  was 
proyident  or  improvident.  The  evidence  shews  it  to  have  been 
provident^  and  the  company  oug^t  not  to  be  stopped  from  canying 
it  out  by  means  of  sect  161. 

Mr.  Eddis,  Q.C.,  and  Mr.  8.  Diekinson,  for  the  Plaintiff:— 

Sect.  161  applies  only  where  it  is  proposed  to  sell  to  a  new  com- 
pany— an  existing  company.  There  must  be  a  new  company  before 
the  resolution  to  sell  is  passed.  The  sale  cannot  be  to  a  person 
who  undertakes  to  form  a  new  company.    Under  the  agreement, 

;  (1)  Law  Sep.  6  Cfa.  176. 
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AlUop  might  make  any  terms  he  pleased  with  the  new  oompany.  L.  jrj. 

Apart  from  sect.  161,  the  sale  is  vUra  vires.    The  deeree  does  not  1S74 

affect  the  powers  of  the  liquidator  to  sell  under  sect  l61.    The  bibd 

Defendants  were  proceeding  under  the  agreement^  not  onder  the  Bm>'B 

statute.  Patptt 

AND 

Mr,  Millar,  in  reply : —  Utilbino 

The  agreement  is  merely  proyisional,  and  no  su£Scient  reason  is    Cohpant. 
shewn  for  proFenting  the  company  from  taking  the  requisite  steps 
to  cany  it  legally  into  effect    Such  an  agreement  may  be  made 
antecedently  to  the  winding-upu 

Sib  W.  M.  Jahbs^  LJ.  :— 

I  am  of  opinion  that  the  order  of  the  Yiee-Chancellor  ought  to 

be  affirmed.    When  the  matter  comes  to  be  inquired  into,  it 

appears  to  me  that  the  company  were  wrong  altogether  in  the 

original  agreement,  as  an  agreement  to  be  carried  into  effect  by 

means  of  a  winding-up.    Under  sect  161,  tbe  liquidator  could  not 

have  sold  the  property  to  JJbop,  and  that  section  is  the  only  one 

which  gives  power  to  bind  dissentient  shareholders  by  a  transfer  of 

the  company's  business.     It  was  not  proposed  here  to  sell  or 

transfer  to  a  new  company,  but  to  an  individual  who  was  to  be  a 

speculator  in  the  matter,  and  was  to  be  at  liberty  to  make  such 

profit  as  he  could  by  the  £Drmation  of  a  new  company.    A  dis- 

sentient  shareholder  has  a  right  to  somethingjnore  than  what  he 

gets  under  this  agreement.    The  proposal  is  to  sell  to  any  company 

that  AUsop  may  get  together.    The  arrangement  was  at  one  time 

treated  as  something  intended  to  be  carried  out  under  a  winding* 

up;  but  it  appears  that  the  directors  dropped  this,  and  were 

proceeding  to  carry  it  out  under  their  own  powers,  without  any 

reference  to  winding-up.    The  statements  in  their  answer  as  to 

what  they  intended  to  do  are  vbry  ambiguous.     They  now  say 

they  mean  to  carry  out  the  arrangement  by  means  of  a  winding-up, 

but  I  am  not  satisfied  that  they  intended  to  do  so  before  the  bill 

was  filed.    The  company  ought  to  have  submitted  to  an  injunction 

as  soon  as  the  bill  was  filed,  and  then  to  have  put  themselves  right 

by  passing  proper  resolutions.    The  appeal  must  be  dismissed  with 

costs. 

2  G2  1 
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Sib  G.  MsLLiaH,  L. J. : — 

I  am  of  the  same  opinion.    I  have  oome  to  the  conclusion  that 

the   agreement  was  not  valid  as  a  preliminary  agreement  for 

winding  up  the  company  and  selling  its  assets  to  another  company. 

DTOBomaHo  ^  tW^^  *^*  according  to  the  terms  of  sect.  161  the  sale  must  be 

^  ^^        a  direct  one  from  one  company  to  the  other.    This  is  an  ainree- 
UTiuznio  .  ^ 

Sewaos  ment  for  a  sale  to  Allwp.  A  meeting  was  called,  which  professed 
^^  *  to  confirm  the  agreement  and  make  it  a  binding  agreement,  in- 
dependently of  winding-up.  The  deposit  of  £250  was  paid  by 
AUsop.  No  doubt  a  new  company  was  to  be  formed  for  working 
the  patent,  but  AUsopyas  to  remain  the  purchaser,  and  he  was  left 
to  make  any  bargain  he  pleased  for  the  sale  of  the  assets  to  the 
new  company.  In  my  opinion  that  is  not  a  valid  arrangement 
within  the  meaning  of  sect.  161.  I  think  that  the  decree  has 
rightly  declared  the  agreement  to  be  vUrh  vires,  and  restrained 
the  company  from  carrying  it  out. 

The  decree  will  not  restrain  them  from  carrying  out  a  sale  of 
their  business  regularly  under  sect.  161. 

Solicitors :  Messrs.  Waterhause  d  Winterbotham  ;  Messrs.  Valpy 
it  Chaplin, 
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SAULL  V.  BROWNE. 

[1872    S.    237.] 
Amwer — Insufficiency — Di»oovery  htfore  Tiffe  is  esiaiiished. 

The  Plaintiff  filed  her  bill  to  establish  that  a  business  carried  on  by  three 
of  the  Defendants  in  partnership  belonged  to  the  estate  of  her  late  hnsband, 
having  been  commenced  and  carried  on  ivith  assets  which  the  first  two  of 
them,  who  had  carried  on  her  husband's  business  in  partnership  with  her 
tiU  they  commenced  the  new  business,  had  abstracted  from  the  old  bi]Bi]ie8& 
The  interrogatories  required  these  Defendants  to  set  forth  whether  thej)  or 
any  of  them,  had  drawn  out  of  the  new  business  any  money  for  their  or  his 
own  account  in  respect  of  capital  advanced,  profits,  or  otherwise,  and  to  set 
forth  the  particulars  of  the  moneys  so  drawn  out.  The  third  Defendant 
declined  to  answer  this  interrogatory^  submitting  that  the  Plaintiff  was  not 
entitled  to  this  discovery  till  she  had  established  her  right  to  a  decree  :— 

Held  (affirming  the  decision  of  the  Master  of  the  Bolls),  that  the  inter- 
rogatory must  be  answered. 

JL  HIS  was  an  appeal  by  the  Defendant  Findlay  from  an  order  of 
tlie  Master  of  the  Bolls  allowing  exceptions  to  bis  answer. 
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Thamaa  SatiUy  a  wine  and  spirit  merchanti  carrying  on  business       L.  JJ. 
in  Aldersgate  Street,  died  in  1855,  leaving  a  will  by  which  he       1S74 
directed  his  trustees  and  executors  to  permit  his  wife,  the  Plain-       g^mx 
tiJBT,  Sarah  Satdl,  and  his  son,  the  Defendant  William  Devonshire     g^J^, 

SauU,  during  the  life  of  Sarah  SauH,  to  carry  on  the  testator's        

business,  and  to  use  for  that  purpose  such  parts  of  his  estate  as 
were  employed  therein  at  his  decease,  W.  D.  SavU  receiving 
£200  a  year  for  his  services.  The  Plaintiff  and  the  Defendant 
William  SavU  were  the  sole  acting  executors  and  trustees. 

The  bill  alleged  that  till  1858  the  testator's  business  was  carried 
on  according  to  the  above  directions  in  his  will,  and  that  in  that 
year  William  SavU,  under  strong  .pressure,  induced  the  Plaintiff  to 
admit  the  Defendants  Browne  and  Godfrey  as  partners  for  four- 
teen years  from  the  1st  of  January,  1858,  on  the  terms  contained 
in  a  deed  by  which  the  Plaintiff  was  made  a  sleeping  partner,  and 
Browne  and  Godfrey  the  managing  partners. 

In  May,  1872,  Browne  commenced  carrying  on  business  as  a 
Avine  and  spirit  merchant  in  Worship  Street,  under  the  firm  of 
W,  /.  Browne  &  Co.,  and  in  June,  1873,  a  partnership  deed  was 
executed  by  which  Browne,  Godfrey,  and  Findlay  agreed  to  carry 
on  the  same  business  in  partnership  under  the  same  firm. 

The  case  made  by  the  bill  was  that,  at  or  about  the  termination 
of  the  partnership  formed  in  1858,  Godfrey  and  Browne  arranged 
a  scheme  for  transferring  the  testator's  business  and  the  goodwill 
thereof  from  the  AJdersgate  Street  premises  to  the  Worship  Street 
premises 'for  their  own  benefit,  and  that  the  Worship  Street  busi- 
ness was  commenced  and  had  been  carried  on  with  moneys  which 
Godfrey  and  Broume  had  from  time  to  time  improperly,  and  with- 
out the  knowledge  or  privity  of  the  Plaintiff,  drawn  out  and  trans- 
ferred from  the  Aldersgaie  Street  business,  and  by  means  of  the 
improper  withdrawal  of  customers  from,  and  the  appropriation  of 
the  goodwill  of,  the  Aldersffote  Street  business ;  and  that  by  means 
of  various  contrivances  alleged  in  the  bill  Godfrey  and  Browne 
had  substantially  effected  a  complete  transfer  of  the  Aldersgaie 
Street  business  and  its  assets  to  the  Worship  Street  business,  or  the 
firm  of  W.  J.  Browne  &  Co.,  and  that  Findlay  had  notice  of  this 
when  he  joined  that  firm. 

The  bill  went  on  to  allege  that  Godfrey,  Browne,  and  Findlay, 
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L.  JJ.       trading  tinder  the  firm  of  W.  J.  Browne  &  Co.^  had  used  and 
1874       traded  with  the  assets  of  the  testator's  business,  and  had  appro- 

SauiI       priated  the  goodwill  of  sach  business,  and  had  realised  large  profits 
^*         thereby,  and  that  the  assets  of  the  Worship  Street  business,  and  of 

'     the  firm  of  W.  J.  Browne  &  Co.,  constituted  part  of  the  testator's 

assets  belonging  to  his  said  business,  and  that,  under  the  circum- 
stances, the  Worship  Street  business  and  the  goodwill  thereof  ought 
to  bd  deemed  and  treated  as  belonging  to  the  testator's  estate,  and. 
that  such  of  the  Defendants  Oodjrey,  Browne,  and  JFVniZoy,  as 
commenced  and  carried  on  the  Worship  Street  business  ought  to  be 
deemed  and  treated  as  haying  commenced  and  carried  on,  and  as 
being  possessed  of,  the  same  in  trust  and  for  the  benefit  of  the  tes- 
tator's estate ;  and  that  the  Defendants  Qodfrey,  Browne,  and  Findhjf 
ought  to  be  decreed  to  account  for  all  profits  realised  by  the 
business,  and  to  transfer  the  business  and  its  assets  as  the  Court 
should  direct  for  the  benefit  of  the  persons  interested  in  the 
testator's  estate. 

The  bill,  which  was  filed  against  Browne,  Qodfrey,  WiOiam  Scuttt, 
Findlay,  and  the  eestuis  que  trust  imder  the  will  of  the  testator, 
prayed  for  a  declaration  that  the  goodwill  of  the  Worship  Street 
business,  and  so  much  of  the  assets  as  represented  assets  removed 
from  the  JJdersffate  Street  business,  and  all  profits  arising  from 
the  use  of  the  goodwill  of  the  testator's  business  or  the  use  of  his 
assets,  constituted  part  of  the  estate  of  the  testator,  2%oma#  SauU; 
and  for  accounts  and  inquiries  to  give  e£fect  to  that  declaration. 

One  of  the  interrogatories  which  Findlay  was  called  upon  to 
answer  required  the  Defendants  to  set  forth  **  whether  the  Defen* 
dants  Browne,  CMLfrey,  and  FindHay,  or  any  of  them  jointly  have, 
or  any  of  them  separately  has,  drawn  out  of  the  business  in 
the  bill  called  the  Worship  Street  business,  or  out  of  the  assets 
of  the  partnership  of  W.  J.  Browne  it  Co.  in  the  bill  mentionedy 
any  money  for  their  or  his  own  account  dther  in  respect  of  capital 
advanced,  profits,  or  otherwise  howsoever,"  and  to  set  forth  the 
particulars  of  all  moneys  drawn  out,  and  distinguiah  such  of  the 
moneys  so  drawn  out  as  were  drawn  out  in  respect  of  profits. 

Findlay  answered:  ^'I  am  advised  that,  unless  and  untU  the 
Plaintiff  shall  have  established  her  right  to  a  decree  in  this  suit,  I 
am  not  compellable  to  answer  the  interrogatory  relating  to  the 
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moneys  drawn  by  the  partners  respeedvely  fiom  the  said  Worship      L.  JJ. 

Street  bnsinessy  or  any  part  thereof;  and  I  submit  snch  question       i874 

to  the  judgment  of  the  Court  aooordingly.''  si^ 

The  Plaintiff  took  thirteen  exceptions  to  FimHay's  answer — ^the     ^  *• 

first  exception  being,  that  he  had  not  answered  the  above  interroga-        

tory.  This  exception,  and  all  the  others  except  the  second  and 
fourth,  were  allowed  by  the  Master  of  the  Bolls.  Findlay  appealed 
as  regarded  this  and  six  other  of  the  allowed  exceptions. 

Mr.  Uarlen^  Q.C.,  and  Mr.  BuaeelU  Bdberte,  for  Findlay,  in 
support  of  the  appeal  as  to  the  first  exception : — 

Where  a  Plaintiff  is  seeking  discovery  which  can  be  of  no 
assistance  to  him  in  obtaining  a  deeiee,  but  is  cmly  of  use  in  case 
he  obtains  one,  and  his  title  to  any  decree  m  disputed,  the  Goort 
has  a  discretion  as  to  whether  it  will  order  audi  discovery,  and 
will  be  inclined  to  exercise  this  discretion  in  favour  of  the  Defen- 
dant, if  the  ground  for  diqputing  the  Plaintiff's  titie  depends  on  a 
variety  of  circumstances,  so  that  it  is  impossiUe  for  the  Defendant 
toputinaplea:  TttrneyY.Bayley(l);DelABueY.I)iehiH8(m{2); 
Carver  v.  Pinto  Leite  (3) ;  KeUlewM  v.  Bantow  (4). 

The  LoBD  JusticbMellibh: — According  to  Dfoi^r  v.  Oreaeyib) 
the  discovery,  though  merdy  useful  for  the  purposes  of  the  conse- 
quential relief,  will  be  ordered,  unless  it  will  be  productive  of  un- 
necessary hardship  on  the  Defendant  to  make  him  give  it  before 
decree. 

Mr.  Loooeh  WM,  for  the  Plaintiff,  was  not  called  upon  as  to 
this  exception* 

Sm  W.  M.  Jahss,  LJ.: — 

I  am  of  opinion  that  this  exception  is  properly  taken,  and  that 
the  Defendant  is  obliged  to  answer.  The  rule  is  quite  clear,  that 
a  person  answering  is  obliged  to  answer  fully  unless  he  can  make 
out  an  exceptional  case,  viz.,  that  the  discovery  is  sought  vcxa- 
tiously  or  oppressively— or  is  discovery  which  it  will  be  burdensome 

(1)  4  D.  J.  &  S.  832.  (3)  Law  Bep.  7  Ch.  9a 

(2)  3  K.  &  J.  388.  (4)  Ibid.  686. 

(5)  AnU^  p.  69. 


V, 

Browne. 
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L.  J.J.      or  injurious  to  the  Defendant  to  gi?e,  and  which  probably  may 
1874       nerer  be  used  at  alL    The  Court  in  such  a  case,  as  was  said  in 

sluil  Elmer  v.  Creoiy  (1),  **  may  be  trusted  to  exercise  a  proper  control 
over  any  attempt  on  the  Plaintiff's  part  to  press  for  any  such 
minuteness  of  discovery  as  would  be  either  vexatious  or  unreason- 
able,  as  indeed  it  can  do  in  every  case  in  which  it  is  satisfied  that 
any  kind  of  discovery  is  required  vexatiously  or  oppressively."  In 
the  present  case  I  am  not  satisfied  that  the  discovery  sought  is  im- 
material, vexatious,  or  oppressive ;  and  in  fact  it  may,  as  it  seems 
to  me,  be  very  material  to  the  issue  to  be  tried  at  the  heariog. 
The  case  made  by  the  Plaintiff  is  this :  I  was  interested  in  a  par- 
ticular business ;  the  assets  and  proceeds  of  that  business  have 
been,  by  a  contrivance  of  my  partners,  transferred  to  another 
business  in  such  a  way  as  to  entitle  me  to  treat  that  new  business 
as  the  business  in  which  I  was  interested,  or  to  treat  some  parts  of 
its  assets  or  proceeds  as  belonging  to  the  business  in  which  I  am 
interested  or  entitled  to  share.  That  is  the  case  which  the  Plain- 
tiff has  undertaken  to  prove  at  the  hearing;  and  then  she  says: 
*'  In  order  to  enable  me  to  shew  what  the  conduct  of  the  parties 
was,  it  is  important  I  should  shew  exactly  what  they  have  drawn 
out  of  the  new  business.  They  drew  out  large  sums  of  money. 
Here  is  a  gentleman  who,  I  say,  came  in  with  notice  of  the  source 
from  which  the  assets  of  the  new  business  were  derived ;  he  says  that 
he  did  not,  that  he  merely  came  in  as  a  partner  entitled  to  reoei?e 
his  capital  and  a  fixed  sum  by  way  of  interest  upon  it  I  intend 
to  shew  that  he  is  liable  to  account  to  me  for  more  than  that" 
Moreover,  she  says,  **  I  should  like  to  know  from  him  what  sums  of 
money  he  and  his  two  partners  have  respectively  drawn  out, 
whether  in  respect  of  capital  or  profits  from  this  new  business.** 
There  is  nothing  vexatious  or  oppressive  in  calling  for  an  answer 
to  that,  and  it  may  be  very  material  at  the  hearing  to  know  what 
sums  the  Defendants  have  drawn  out  of  the  new  business.  There 
is  nothiog,  therefore,  to  exempt  this  Defendant  from  the  ordinary 
rule  that  he  must  answer  fully.  Of  course  the  interrogatory  is 
not  to  be  understood  as  applying  to  money  which  the  partners 
have  drawn  out  for  the  purpose  of  paying  a  creditor  or  taking 
goods  out  of  bond,  or  anything  of  that  kind ;  it  only  applies  to 

(1)  Ante,  p.  78. 
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sums  debited  against  the  partners  as  being  drawn  on 
selves,  and  not  for  the  purposes  of  the  partnership. 

Sir  G.  Mellish,  L.J. : — 
I  am  of  the  same  opinion* 

Solicitors  :  Messrs.  Miller  &  Miller ;  Mr.  W.  Stopher. 
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In  re  SOUTH. 

Judgment  Creditors-Law  of  Judgments  Amendment  Ad  (27  <fc  28  Vict.  c.  112), 
8s,  1,  4 — Remainder — Infant — Petition  for  Sale — Erroneous  Beturn  by 
Sheriff. 

A  Plaintiff,  who  had  recovered  judgment  with  deunages  in  an  action  in 
tort  against  an  infant,  sued  out  an  elegit  i^nst  the  infant's  land  on  the 
judgment.  The  infant's  only  interest  in  land  Vras  a  remainder  in  fee 
expectant  on  the  death  of  a  tenant  for  life,  which  produced  no  present 
income  to  the  infant.  The  sheriff  returned  that  the  infant  was  seised  of  the 
reversion  of  the  land  in  fee  simple,  and  that  it  wai  of  the  annual  value  of 
£124,  and  that  he  had  delivered  the  premises  to  the  creditor.  The  creditor 
then  presented  a  petition  under  the  27  &  28  Vict,  c  112,  s.  4,  for  a  sale  of 
the  infant's  interest  in  the  land : — 

Jleldy  first,  that  the  sheriff  had  no  power  to  seize  an  estate  in  remainder 
helonging  to  an  infant,  and  therefore  the  judgment  creditor  had  acquired  no 
charge  on  the  infant's  interest.  Secondly,  that  &e  sheriff  having  erro- 
neously returned  that  the  infant  was  seised  of  a  reversion  producing  a 
present  income,  a  petition  for  sale  of  the  infant's  interest,  which  was  a  hare 
remainder,  was  inconsistent  with  the  return  and  could  not  be  supported. 

The  decision  of  Malins,  Y.G.,  reversed. 

1  HIS  was  an  appeal  from  a  decision  of  Vice-chancellor  Maline. 

On  the  23rd  of  December,  1872,  Cold}  Houffhton  recovered 
damages  in  an  action  for  sednction  againsjb  Thomas  Denton  South 
for  £500  (which  was  afterwards  reduced  to  £300),  and  £62  costs. 

South  was  bom  on  the  16th  of  January,  1853,  and  conse- 
quently was  an  infant  at  the  time  when  judgment  was  recovered 
against  hiuL 

Under  the  will  of  his  grandfather,  A.  Boyach,  South  was  entitled 
to  a  freehold  house  and  premises  in  Kent  in  remainder  expectant 
on  the  death  of  the  testator's  widow,  who  was  still  alive,  but  subject 
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L.  JJ.      to  the  contingency  of  his  dying  in  her  lifetimei  in  which  case  the 
1874       property  was  given  to  his  sister. 

In  re  ^^  ^^^  ^^9  Under  the  will  of  his  father,  T.  South,  entitled  to  a 

^^^'  freehold  and  copyhold  estate  in  Middlesex  in  remainder  expectant 
on  the  death  of  his  grandmother  and  his  mother,  both  of  whom 
were  alive. 

Hauffhton,  in  order  to  enforce  his  judgment,  sued  out  writs  of 
elegit  directed  to  the  sheriffs  of  Middlesex  and  Kent.  The  sheriff 
of  Middlesex  made  a  return  to  the  effect  that  he  had  held  an 
inquisition  on  the  5th  of  June,  1873,  by  which  it  was  found  that 
Z*.  D.  South  '^was  seised  in  his  demesne  of  the  reversion  in  fee 
.  simple"  of  the  freehold  and  copyhold  estate  in  Middlesex,  "being 
of  the  annual  value  of  £124 ;"  which  said  premises  he  had  caused 
to  be  delivered  to  the  said  Ccdeb  Houghton  by  a  reasonable  price 
and  extent,  until  the  sum  of  £366  18s.  6(2.,  with  interest,  should 
have  been  levied. 

A  similar  return  was  made  by  the  sheriff  of  Kent,  stating  that 
the  annual  value  of  the  property  extended  in  Kent  was  £20. 

On  the  3rd  of  November,  1873,  the  judgment  and  the  two  writs 
of  elegit  having  been  duly  registered,  Eouffhton  presented  a  Pe- 
tition under  the  27  &  28  Vict  c.  112,  s.  4,  praying  for  a  sale  of 
South's  estate  and  interest  in  the  property  in  Middlesex  and  Kent 
under  the  wills  of  his  father  and  grandfather,  in  order  to  pay  what 
was  due  in  respect  of  the  infant's  debt,  interest,  and  costs. 

On  the  22nd  of  January,  1874,  South,  having  attained  the  age 
of  twenty-one,  paid  Houghton  £382  16s.  9(2.  in  discharge  of  the 
judgment  debt,  interest,  and  costs. 

On  the  20th  of  February,  1874,  the  Yice-Chanoellor  made  an 
order  on  the  Petition  that  South  should  pay  Houghton  the  costs  of 
the  Petition,  including  the  costs  of  the  writs  of  elegit  and  inqui* 
sitions,  and  the  sheriff)'  charges  (1).  From  this  order  South 
appealed. 

f^\  1QTA  T?^!.  ors  setting  at  it  for  tlie  payment  of  his 

(1)  1874.  Feb.  20.  ^^^^3 

Sm  R.  Malikb,  V.C.:—  It  is  clear  that  under  section  11  of 

The  proposition  laid  down  on  behalf  4  d^  2  Vict  c.  110»  a  judgment  entered 

of  the  Respondent  comes  to  this,  that  up  became  a  charge  upon   the   real 

where  a  man  has  only  a  reyermonaTy  estate  of  the  debtor.    But  that  state  of 

interest  in  land,  there  are  no  means  of  the   law  being  prodactiye  of  inoon« 
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Mr.  E.  Cooper  WHUs,  and  Mr.  0.  L.  Clares  for  the  Appellant : — 

The  sberiffis'  returns  are  false  in  both  cases,  for  they  have  stated 
that  the  debtor  was  "  seised  in  his  demesne  of  the  reversion  in  fee 
simple  "  of  the  estates,  and  that  they  were  of  the  annual  value  of 
£124  and  £20  respectively,  whereas  in  reality  the  interest  of  the 
debtor  was  only  a  remainder,  and,  in  the  ease  of  the  Kent  estate, 
was  subject  to  be  divested  if  he  died  before  his  grandmother,  and  in 
neither  case  was  the  estate  productive  of  any  present  income  to 
him.  The  debtor  is  not  bound  by  the  sheriff's  return.  The  inquisi- 
tion is  made  ex  parte  on  information  furnished  by  the  creditor.  A 
sheriff  had  no  power  to  seize  a  bare  remainder  under  the  old  law : 
7iner'9  Abr.  "Statute  Merchant"  (1).  Then  the  1  &  2  Vict. 
c.  110,  s.  11,  enacts  that  the  sheriff  shall  make  and  deliver  execu- 
tion of  such  lands  and  hereditaments  ^'  as  the  person  against  whom 
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venience,  it  was  enacted  by  the  statute 
of  27  &  28  Yict.  c.  112,  s.  1,  that  a 
judgment  should  not  be  a  charge  upon 
land  until  it  should  have  been  actually 
delivered  in  execution.  This,  how- 
ever, was  not  an  Act  for  abrogating 
the  rights  of  creditors  more  than  was 
necessary  to  provide  that  a  debt  should 
no  longer  be  a  charge  on  land,  unless 
execution  was  taken  omU  This  is 
clearly  the  principle  of  the  Act,  be- 
cause sect.  3  provides  for  the  regis- 
tration of  writs  or  processes  whereby 
any  land  has  been  taken  in  execution ; 
and  by  sect.  2  the  expression  *'  land  " 
is  interpreted  to  mean  "all  heredita- 
ments, corporeal  or  incorporeal,  or  any 
interest  therein." 

Then  sect.  4  goes  on  to  provide  the 
remedy  of  the  executkm  creditor,  by 
enacting  that  every  creditor  whose 
land  has  been  delivered  in  execution 
shall  be  entitled  forthwith,  by  petition 
in  this  Court,  to  obtain  an  order  for 
sale  of  the  land.  The  only  change  in 
the  law  is,  that  now  the  land  must  be 
delivered  in  execution  before  there 
can  be  any  charge.  I  recently  had 
before  me  a  case  of  Hatton  v.  Hay* 


wood  (Law  Bep.  9  Cb.  229),  where  a 
judgment  cieditor  had  attempted  to 
levy  an  execution  upon  an  equitable 
interest  in  land,  and  the  sheriff  had 
returned  nt?,  and  I  held  that  the  judg- 
ment creditor,  having  done  all  he  could 
towards  getting  delivery  of  the  land 
at  law,  was  entitled  to  enforce  his 
judgment  by  a  suit  in  this  Court ;  but 
as  he  had  not  done  so  before  the  debtor 
became  bankrapt,  he  had  no  charge  on 
the  land ;  and  my  dedsion  was  affinned 
by  the  Court  of  Appeal.  That  was  a 
case  where  there  was  no  interest  in 
land  which  the  sheriff  could  take  in 
executicm.  But  here  I  have  the  return 
that  the  interest  of  the  petitioner  has 
been  actually  delivered  to  the  judgment 
creditor. 

I  am  therefore  of  opinion,  that  upon 
the  broad  principle  that  every  legal 
interest  in  land,  of  whatever  kind,  is 
now  capable  <tf  being  taken  in  exe- 
cution, the  Petitioner  was,  when  the 
Petition  was  presented,  entitled  to  what 
he  asked,  and  he  must  now  have  the 
costs  of  the  Petition,  and  any  costs  of 
the  sheriff  which  have  not  been  paid. 

(1)  P.  15. 


In  re 
South. 


A 
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L.  JJ.      tlie  execution  is  so  sueJ,  or  any  person  in  trust  for  hiniy  shall  have 

1874        been  seised  or  possessed  of  at  the  time  of  entering  up  the  said  jadg- 

jn  re       ment  or  at  any  time  afterwards,  or  over  which  such  person  shall  at 

South.      ^j^^  ^^^  ^j  entering  up  such  judgment  or  at  any  time  afterwards 

have  any  disposing   power  which  he  might,  without  the  assent 

of  any  other  person,  exercise  for  his  own  benefit."    A  man  cannot 

be  '^seised  or  possessed"  of  a  remainder.    Therefore,  under  the 

former  part  of  the  clause  the  sheriff  cannot  seize  a  remainder ; 

and  the  latter  part  of  the  clause  has  no  application  to  the  present 

case,  as  the  debtor  was  an  infant  at  the  time  when  the  return  was 

made. 

The  27  &  28  Vict  c.  112,  s.  1,  is  imperative,  that  no  judgment 
creditor  can  get  a  charge  upon  the  land  until  it  has  been  actually 
delivered  in  execution,  and  the  circumstance  that  the  interest  is  of 
such  a  nature  that  it  cannot  be  delivered  in  execution  by  the 
sheriff  makes  no  difference:  In  re  Duke  of  Newcastle  (1);  HaiUm 
Y.  Haywood  (2).  This  Petition,  therefore,  is  groundless,  and  ought 
to  be  dismissed. 

Mr.  EveriUf  for  the  creditor : — 

An  infiemt's  real  estate  may  be  made  chargeable  by  an  order  of 
this  Court:  In  re  Howarth  (3).  The  debtor  is  bound  by  the 
sheriff's  return  so  long  as  it  is  unimpeached.  If  it  is  erroneous  it 
may  be  quashed  by  a  proper  proceeding ;  but  until  that  is  done  it 
must  be  taken  to  be  correct.  The  passage  cited  from  Vinery 
Abridgment  is  not  conclusive.  He  is  there  speaking  of  a  remainder 
in  the  hands  of  an  assignee.  If  a  reversion  may  be  seized,  there 
is  no  reason  why  a  remainder  should  not  be  subject  to  the  same 
process. 

Mr.  E.  Cooper  WiUU^  in  reply,  as  to  the  costs. 

Sib  W.  M.  Jambs,  L  J. : — 

I  am  of  opinion  that  the  order  of  the  Vice-Chancellor  in  this 
case  cannot  be  sustained.    The  principle  in  this  case  is  governed 

(1)  Law  Rep.  8  Eq.  700.  (2)  Ante,  p.  229. 

(3)  Law  Rep,  8  Ch.  415. 
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by  the  decision  of  the  fall  Coart  in  HaMan  v.  Haywood  (1).  But 
independently  of  that  the  sheriff  is  only  empowered  to  seize  those 
lands  of  which  the  debtor  is  ''  seised  or  possessed/'  for  those  are 
the  w(Nrds  of  the  11th  section  of  the  1  &  2  Vict  c.  110.  A  man 
cannot  be  ** seised  or  possessed"  of  a  remainder.  The  sheriffs,  or 
whoerer  prepared  the  return  of  their  writs,  were  fully  aware  of 
this,  for  in  the  returns  it  is  stated  that  the  debtor  is  '*  seised  in  his 
demesne  of  the  reversion  in  fee  simple/'  which  describes  an  interest 
which  was  subject  to  be  taken  by  the  sheriff;  whereas  the  debtor 
was  really  entitled  to  a  remainder,  which  could  not  be  taken.  The 
Petitioner  asks  for  a  sale  of  a  remainder  upon  a  return  which 
states  that  the  debtor  was  seized  of  a  reversion.  It  is  much  the 
same  as  if  the  debtor  were  seised  of  Blaekaere  and  the  Petition 
asked  for  a  sale  of  Whiteaere. 

The  Petition  is  entirely  wrong,  and  must  be  dismissed;  and 
inasmuch  as  it  was  presented  so  short  a  time  before  the  debtor 
attained  the  age  of  twenty-one  years,  when  he  at  once  paid  the 
debt,  and  the  Petitioner  might  well  have  waited  till  that  time,  it 
must  be  dismissed  with  costs. 


L.JJ. 

187i 


In  re 

South. 


Sir  G.  Mkllish,  L  J.,  concurred. 
Solicitors :  Messrs.  Le  Biche  Jt  Son  ;  Mr.  K  Woodard. 


HALPHIDE  V.  ROBINSON. 

[1870    H.    96.] 

Ftrion  of  Umound  Mind-^Partiiion  Suii-^Next  Friend—Sale  <f  Bedl  EUate 
--Lunacy  Regulation  Ad,  1862  (25  A  26  Vict.  e.  86),  a.  13— TVusfee  Act, 
1832, «.  1. 

It  is  irregular  for  a  bill  to  be  filed  by  a  person  of  unsound  mind  not  so 
found  by  inquisition,  by  bis  next  friend,  for  tbe  purpose  of  dealing  with  the 
real  estate  of  tbe  person  of  unsound  mind. 

A  bill  Avas  filed  by  a  person  of  unsound  mind  not  so  found,  by  his  next 
friend,  for  a  partition  or  sale  of  real  estate,  and  a  decree  for  sale  was  made. 
A  petition  was  afterwards  presented  under  the  TnuteeAd,  1852,  for  an  order 


L.JJ. 

1874 

March  16. 


.  (1)  AnU,  p.  220. 
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L.  JJ.  vesting  the  estate  of  the  Plaintiff  in  the  poxchaser.    The  Court  refaeed  to 

.  _ .  make  the  order,  oonsidering  that  the  snit  waa  incgolar,  bat  aa  the  Plaintifi's 

«.^vw  ahare  was  only  £200,  and  she  had  no  other  property,  the  Court  directed  an 

Halfbide  application  to  he  made  in  Lnnacy,  under  the  13tih  section  of  the  Lumc^ 

BoBiKsov  SeguUUum  Act^  1862,  kir  a  sale,  and  permitted  the  petition  to  be  amended 

*  for  that  purpose. 

XHE  bill  iu  this  case  was  filed  for  the  partition  or  sale  of  real 
estate  belonging  to  three  persons  as  tenants  in  common. 

The  Plaintiff  was  a  lady  of  unsound  mind  not  so  found  by 
inquisition,  suing  by  W  unde  as  next  friend*  The  Defendants 
asked  for  a  sale  instead  of  a  partition,  which  was  accordingly 
ordered  by  Vice-Chancellor  Sir  /•  Stuart,  before  whom  the  cause 
was  heard. 

When  the  matter  was  in  Chambers  it  appeared  that  one  of  the 
Defendants  had  gone  abroad  and  had  not  been  heard  of  for  some 
time,  which  circumstance  would  prevent  the  property  from  being 
sold  at  a  public  sale  for  its  real  worth.  The  other  Defendant 
thereupon  offered  to  purchase  the  shares  of  his  two  oo-tenants  for 
£400 ;  and  this  offer  having  been  sanctioned  by  the  Courts  a  peti- 
tion was  presented  in  the  suit,  under  the  Trustee  Ad,  1852,  for  an 
order  vesting  the  Plaintiff's  share  in  the  property  in  the  puichaser, 
which  was  heard  at  the  purchaser's  request,  in  the  fii«t  instance, 
before  the  Lords  Justices. 

Mr.  Miller,  Q.C.,and  Mr.  21  Brett,  for  the  Petitioners,  lefened  to 
the  Trustee  Act,  1852  (15  &  16  Vict  c.  55, s.  1) :  In  reOoodlnteni 
Benefit  Society  (1),  Earring  v.  Clark  (2),  and  In  re  Ormerod  (3). 

Sib  W.  M.  Jahss,  L.  J. : — ^Is  there  any  authority  for  filing  a  bill 
for  a  partition  of  real  estate  by  a  person  of  unsound  mind  by  a 
next  friend? 

Mr.  MiBer: — It  is  merely  a  matter  of  form  whether  the  per- 
son of  unsound  mind  is  a  Plaintiff  or  Defendant.  There  is  no 
question  that  she  might  have  been  made  a  Defendant^  and  as  the 
other  tenants  in  common  desired  a  sale,  the  same  decree  would 
have  been  made  as  has  now  been  made.  The  costs  would  come 
out  of  the  proceeds  of  the  sale  alike  in  both  cases.    The  evidence 

(1)  2  W.  B.  671.  (2)  Law  Eep.  4  Ch.  167. 

(3)  8  De  a  &  J.  249. 
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shews  that  the  lady  has  no  other  property  than  this  small  estate,  L.  JJ. 

which  is  quite  nnproductive  tinder  present  circnmstances,  and  she  1874 

is  entirely  supported  by  her  nnde,  who  is  the  next  friend.  Hixtodb 


Sm  W.  M.  James,  L. J. : — 

I  think  that  this  suit  is  altogether  irregular.  Such  a  bill  ought 
not  to  have  been  filed  by  a  next  friend  on  behalf  of  a  person  of 
unsound  mind  not  so  found  by  inquisition.  It  is  said  that  it  is  a 
mere  matter  of  form,  for  that  if  the  parties  were  transposed,  and 
the  person  of  unsound  mind  made  a  Defendant^  there  must  have 
been  a  decree  for  sale  just  the  same  as  has  now  been  made.  But 
in  that  case  the  Plaintiff  would  haye  taken  the  risk  of  the  costs  of 
the  suit 

However,  we  can  apply  our  powers  under  the  Lunaey  Eegukium 
Ad  (1)  to  the  case.  We  shall  be  exercising  our  power  of  selling  the 
lunatic's  property  on  terms  which  we  think  beneficial  to  the  lunatic, 
but  not  under  this  suit,  nor  adopting  the  proceedings  under  it  in 
any  way.  A  petition  must  be  presented  under  the  Lu/naoy  BegvlO' 
Hon  Adf  or,  if  the  Petitioners  prefer  it,  they  may  amend  this  petition 
by  making  it  under  that  Act^  and  they  must  state  what  is  the  total 
yalue  of  the  lunatic's  property.  The  matter  will  be  dealt  with  in 
Lonacy,  and  we  must  be  informed  of  the  exact  sum  which  will 
oome  to  the  lunatic  under  the  sale,  after  proriding  for  the  costs 
which  her  share  will  have  to  bear,  and  we  shall  be  able  to  concur 
with  the  other  parties  in  carrying  out  the  sale* 

I  wish  it  to  be  undeistood  that  a  bill  cannot  be  filed  by  a  next 
iriend  on  behalf  of  [a  person  of  unsound  mind  not  so  found  by 
inquisition,  for  dealing  with  his  real  estate.  The  consequences  of 
such  a  coarse  might  be  monstrous. 

Sib  G.  Mbixish,  L.  J. : — 
I  am  of  the  same  opinion. 

Solicitors :  Messra  Dunean  db  Murtan,  agents  for  Messrs.  Hari  db 
Beadf  Beiffoie, 

(1)  25  &  26  Yict  a  86,  as.  12, 18,  £1000,  to  apply  it  for  his  beneEt  with- 

1>7  which  power  is  given  to  the  Lord  out  an  inquisition  of  lunacy ;  and  for 

Chancellor  intrusted,   &c.,  where  the  that  purpose  to  order  a  sale  of  his  real 

property  of  a  lunatic  does  not  exceed  estate  or  other  property. 


V. 

Robinson. 


TCCOUEB. 
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L.  JJ.      tbe  Defendants  were  agents  for  the  Plaintiffs.    His  Lordship  then 
1874       continued : — 

GuBAT  ^^  question,  then,  is  whether  the  relation  of  principal  and 

ij^KarraN  ^gent  existed  between  the  parties.  Now  this  appears  to  be  essen- 
V,  tially  one  of  those  cases  in  which  the  Ciourt  will  not  compel  a 
Defendant  to  give  discovery  of  his  own  private  means  and  trans- 
actions, on  the  speculation  that  the  Plaintiff  may  afterwards  want 
it,  if  at  the  hearing  he  succeeds  in  the  preliminary  proposition 
that  the  Defendant  is  or  was  an  agent  It  would  be  monstrous 
that  a  man,  by  merely  alleging  that  he  had  a  share  in  a  concern, 
which  allegation  was  denied,  and  had  not  been  established,  and 
whilst  it  w£ts  doubtful  whether  it  would  be  established,  could  get 
the  accounts  of  a  Defendant's  private  business,  and  of  his  dealings 
with  other  people.  We  think  that  the  Vice-chancellor  was  qaite 
right  in  overruling  the  exceptions.  This  is  exactly  one  of  those 
cases  referred  to  by  the  Lord  Chancellor  in  Elmer  v.  Oreas^  (1), 
where  the  Court  may  be  trusted  to  exercise  a  proper  control  over 
any  attempt  on  the  Plaintiff's  part  to  press  for  discovery  which 
would  be  vexatious  or  unreasonable.  The  appeal  must  be  dismissed 
with  costs. 

Sib  G.  Mellish,  L  J.,  concurred. 

Solicitors  for  the  Plaintiffs :  Messrs.  Speeehiy  dt  Chamberlain. 
Solicitors  for  the  Defendant :  Messrs.  TueA^ar,  New,  dt  Langdde. 

(1)  Ante,  p.  69. 
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Eb  jwrfe  BANNER.    In  r«  KEYWORTH.  L.J.J. 

1874 
Secured  Creditor — Action  on  Bill  of  Exchange— Payment  <f  Money  into  Court        ,^^^ 

to  abide  the  event — Bankruptcy  of  Defendant — Bankruptcy  Act,  1869  (32     Mareh  20. 

&  33  Vict,  c,  71),  «8.  12,  16  («u6-fi.  5),  72— 5i7Z«  <^  Exchange  Act,  1855         

(18  A  19   Vict.  c.  67),  ».  2. 

An  action  upon  an  overdue  bill  of  exchange  for  £1200  was  brought  against 
the  acceptors.  The  Defendants  obtained  leave  to  appear  and  defend  the 
action  upon  paying  into  Court  £880  to  abide  the  event.  An  order  was 
afterwards  made  referring  the  matter  in  dispute  to  arbitration.  Before 
any  award  was  made  the  Defendants  filed  a  liquidation  petition.  The 
trustee  claimed  the  £880  for  distribution  among  the  creditors  generally,  and 
obtained  an  order  from  the  County  Court  restraining  further  proceedings  in 
the  arbitration : — 

Hdd  (afifirming  thedecLsion  of  Baeon,  C.J.),  that  the  Plaintiff  in  the  action 
was,  at  the  commencement  of  the  liquidation,  a  secured  creditor,  and  that 
an  inquiry  must  be  directed  in  the  Court  of  Bankruptcy  to  ascertain  to 
how  much  of  the  £880  he  was  entitled. 

lUIS  was  an  appeal  from  a  decision  of  the  Chief  Judge  in 
Bankraptcy. 

On  the  5th  of  April,  1873,  a  bill  of  exchange  for  £1200,  pay- 
able three  months  after  date,  was  drawn  by  [John  Lacy  upon 
Messrs.  /.  dt  S,  EeyworOi  &  Co.^  shipowners,  of  Liverpool.  The 
bill  was  accepted  by  them,  and  was  indorsed  by  L<iey  to  Messrs. 
Taie  d  Co.  The  bill  became  due  on  the  8th  of  July,  1873,  and  was 
dishonoured,  and  on  the  11th  of  July  Tate  d  Co.  commenced  an 
action  on  the  bill,  in  the  Court  of  Common  Pleas  at  [Lancaster, 
against  Keytoorih  dk  Co.  The  Defendants  applied  to  the  Court, 
under  the  provisions  of  sect  2  of  the  Summary  Proceedings  on 
BUh  of  Exchange  Act,  1855^  (18  &  19  Vict  c.  67),  for  leare  to 
appear  and  defend  the  action.  An  affidavit ,  in  support  of  the 
application  was  made  by  one  of  the  Defendants  and  Lacy,  by  which 
it  appeared  that  Eeyworth  d  Co.  accepted  the  bill  at  the  request  of 
Lacy  as  a  guarantee  for  the  payment  of  the  premiums  on  some 
iosurances  which  he  was  then  about  to  efiPect  with  Taie  dk  Co.,  and 
that  Eeyworth  &  Co.  received  no  consideration  for  accepting  the 
bill.    Loicy  deposed  that  at  the  time  of  making  his  affidavit  he 

did  not  owe  Tate  &  Co.  more  than  £200.    On  the  22nd  of  July 

2  /f  2  1 
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L.  J.  J.      an  order  was  made  by  the  Courts  that  ''on  payment  into  Conrt  by 

1874       the  Defendants  of  the  sum  of  £880  to  abide  the  event,  the  Defioi- 

S^^rte     dants  be  at  liberty  to  appear  and  defend  this  action.'*    The  same 

Bannm.     Jay  th^  £8go  was  paid  into  Court    On  the  29th  of  July,  on  the 

Ketwooth.   application  of  the  Defendants,  a  compulsory  order  was  made  that 

""^       the  matters  in  dispute  in  the  action  should  be  referred  to  the 

award  of  an  arbitrator. 

On  the  2nd  of  September,  1873,  Keyworih  dt  Co.  filed  a  Uqoida- 
tion  petition.  The  creditors  resolved  on  a  liquidation,  and  ap- 
pointed Mr.  Banner  trustee.  On  the  5th  of  November  the  tmstee 
applied  to  the  Court  for  an  injunction  to  restrain  the  proceedings 
in  the  arbitration  and  the  prosecution  of  the  action,  and  for  an 
order  declaring  that  the  £880  belonged  to  the  trustee.  At  this 
time  no  award  had  been  made  by  the  arbitrator.  The  Judge  of  the 
Liverpool  County  Courts  on  the  21st  of  November,  granted  the 
injunction  asked  for,  and  made  an  order  declaring  that  the  £880 
belonged  to  Mr.  Banner  as  trustee  under  the  liquidation,  and  that 
the  PlaintifiPs  in  the  action  should  consent  to  the  payment  out  of 
Court  to  the  trustee  of  the  £880.  From  this  order  Messrs.  Tate  £- 
Co.  appealed  to  the  Chief  Judge  in  Bankruptcy. 

The  Chief  Judge  reversed  the  order  of  the  County  Court  Judge, 
being  of  opinion  that  Tate  dh  Co.  were  entitled  to  be  paid  out  of  the 
sum  of  £880  the  amount  of  their  debt  and  costs,  and  directed  an 
inquiry  as  to  that  amount  (1).  From  this  decision  the  trustee 
appealed. 


(1)  1874.  Jan.  26. 

Sib  James  Bacon,  C.J. : — 

This  case,  no  doubt,  is  one  of  con- 
siderable importance  and  of  some  nicety, 
but  it  must  be  decided  upon  the  general 
law ;  and  I  do  not  think  that  the  clauses 
in  the  present  Bankrujpicy  Act,  or  in 
any  other  Act,  which  have  been  re- 
ferred to,  of  themselves  conclusively 
determine  the  question  whether  the 
Appellants  were,  at  the  filing  of  the 
petition,  secured  creditors  holding  or 
having  security  on  the  estate  of  the 
debtors.  There  can  be  no  doubt,  in 
my  mind,  that  the  object  of  the  law 


relating  to  bills  of  exchange  is  that,  if 
a  man  who  is  sued  comes  and  says, "  I 
have  a  defence  to  this  action,  and  I 
swear  I  have  a  defence,**  the  Judge  i«» 
to  look  into  so  much  of  the  ciitmni' 
stances  of  the  case  suggested,  not 
proved,  before  him  as  will  satisfy  him 
of  the  amount  of  security  (that  b  tbe- 
proper  word  to  use)  that  ehall  be  gireo 
by  the  Defendant  to  abide  Uie  event  of 
the  action ;  and,  without  profcssinc:  to 
know  in  what  form  these  orders  are 
usually  drawn  up  in  the  Coorts  cf 
Common  Law,  I  do  not  hesitate  to  say 
that  the  order  made  in  this  case  is  :) 
proper  order,  and  is  in  accordanoe  witL 
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Mr.  Benjamin^  Q.C.|  and  Mr.  Bigham^  for  the  Appellant,  con- 
tended that  the  BUh  of  Exchange  Act,  as  was  clear  from  the 
preamble,  was  not  intended  to  give  the  Plaintiffs  any  such  '^  mort- 


L.  J.  J. 

1874 


the  Act  of  Parliameniy  the  object  of 
which  was  to  provide  a  security  (em- 
phatically) to  abide  the  resalt  of  the 
pendiDg  action.    If  it  were  necessary 
to  give  reasons  for  this  conclusion,  they 
could  be  readily  furnished.    If  it  were 
otherwise,  a   bankrupt   intending   to 
cheat  the  creditor  who  was  suing  him 
would  be  furnished  with  a  ready  means 
of  doing  so,  because  he  could  easily 
find  the  money  necessary  to  be  de- 
posited, intending  to  become  bankrupt 
/the  next  day  or  at  some  other  time ; 
and,  if  there  were  half  a  dozen  creditors 
suing  him   on  bills  of  exchange,  he 
might  find  the  money  for  the  purpose 
of  temporary  deposit,  with  a  certain 
couTiction  that  it  could  be  got  back 
again  when  he  was  bankrupt.    That  is 
one  of  the  evils  which  would  arise  from 
«iich  a  mode  of  dealing  with  the  sub- 
ject   But  I  think  the  transaction  is 
plain  and  distinct,  and,  according  to  all 
the  cases  cited,  the  £880  paid  into 
'Court  ceased,  upon  its  being  paid  into 
Court,  to  be  the  property  of  the  debtors ; 
it  was  no  longer  part  of  their  estate. 
If  the  action  had  gone  on  to  judgment, 
and  the  judgment  had  been  for  the 
Plaintiff  for  £880,  the  matter  would 
have  been  quite  clear  and  plain;  the 
money  would  have    belonged  to  the 
Plaintiff.    In  the  cases  referred  to,  the 
right  of  the  Plaintiff— the  person  who 
had  procured  the  deposit  to  be  made — 
is,  as  it  seems  to  me,  recognised  beyond 
the  possibility  of  dispute.     In  one  of 
them'—Fumivalr.BogU(4:  Russ.  142) 
— ^it  is  true,  the  order  was  not  made 
for  immediate  payment  out,  and  the 
appeal  was  dismissed ;  but  this  was  be- 
•caose  some  further  proceeding  in  the 
Mayor*8  Court  was  necessary  to  ascer- 
tain how  much  of  the  sum  deposited 


belonged  to  the  man  for  whose  security 
and  for  the  satisfaction  of  whose  claim 
it  had  been  deposited.  The  case  of 
Holmes  v.  Tatton  (5  E.  &  B.  65),  Lord 
Catnpbeirs  judgment  in  which  was 
commented  upon  so  eUborately  by  Mr. 
Benjamin,  has  not,  in  my  opinion,  the 
smallest  application  to  the  present  case. 
That  was  a  question  whether,  upon  the 
strict  construction  of  that  clause  of  the 
Common  Law  Frocedure  Act  of  J.854 
by  which  service  or  notice  of  an  order 
of  attachment  binds,  in  the  hands  of 
the  garnishee,  debts  due  or  accruing 
due  to  the  judgment  debtor— whether 
notice  of  such  an  order  was  so  binding 
on  the  garnishee  that  from  that  time 
the  judgment  creditor  had  a  right  to 
say  that  the  money  attached  belonged . 
to  him,  or  that  he  had  a  lien  upon  it. 
It  was  decided  that  he  had  no  lien, 
that  there  was  no  contract  to  give  him 
a  lien,  and  that  there  was  nothing  in 
the  Act  of  Parliament  properly  con- 
strued that  gave  him  anything  amount- 
ing to  a  lien.  That  is  all  that  that  case 
decides.  In  the  present  case  I  find 
the  state  of  things  to  be  this :  when  the 
liquidation  commenced  there  was  a  sum 
of  £880,  which  formed  no  part  of  the 
debtors*  estate,  which  had  been  paid 
into  Court  to  abide  the  result  of  an 
action.  If  that  action  went  on  to  judg- 
ment, the  Plaintiff  was  entitled  to  be 
paid  his  debt,  if  established,  and  the 
amount  of  his  costs,  out  of  the  sum 
deposited.  That  right,  I  think,  the 
Plaintiff  has  still,  because  I  am  wholly 
prevented  from  adopting  that  part  of 
Mr.  Benjamin^i  argument  in  which  he 
said  the  deposit  was  to  abide  the  result 
of  the  action,  or  to  wait  until  the  action 
was  determined.  That  is  an  event 
which  never  can  happen  now,  because 
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gage,  charge,  or  lien  "  on  the  Defendants'  property  as  would  make 
him  a  secured  creditor  under  the  terms  of  the  16th  section  of  the 
Bcmhruptey  Act,  1869 :  Ex  parte  Greenway  (1)  (2). 


the  Judge  of  the  County  Court  has, 
by  his  iujunction,  made  it  impossible 
to  proceed  in  the  action.  There  is 
great  plausibility  in  that  mode  of  put- 
ting the  case,  and  at  one  time,  hay- 
ing to  carry  into  execution  the  Act  of 
1869,  r^rding  its  provisions,  noticing 
the  fact  that  the  184th  section  of  the 
Act  of  1849  is  omitted  from  it,  and 
that  there  is  contained  in  it  the  power 
given  by  sect  13  to  grant  injunctions, 
I  did  think  that,  consistently  with  the 
spirit  and  with  the  letter  of  the  existing 
bankruptcy  statute,  that  might  be  read 
as  a  substitute  for  the  184th  section  of 
the  Act  of  1849;  and  so  I  decided.  But 
my  decision  in  Ex  parte  BoeJx  (Law 
Hep.  6  Ch.  79)  was  held  by  the  Court 
of  Appeal  to  be  wrong,  and  it  was  re- 
versed. The  view  which  I  had  taken 
of  the  statute  in  that  respect  was  held 
to  be  incorrect,  and  Lord  HaiherUy^  in 
deciding  that  case,  after  referring  to 
what  I  had  decided,  and  my  reasons 
for  so  deciding,  said:  ''It  is  evident, 
from  the  wording  of  the  13th  section 
and  of  the  corresponding  rule,  that  it  is 
left  to  the  discretion  of  the  Judge 
whether,  in  any  particular  case,  he  will 
or  will  not  grant  an  injunoticm.  But 
it  could  not  have  been  the  intention  of 
the  Legislature  ^to  make  the  rights  of 
the  creditors  inter  ee  depend  upon  the 
discretion  of  a  Judge  in  Bankruptcy  in 
granting  or  withholding  an  injunction.'* 
A  more  clear  covering  than  that  of  the 
point  which  Mr.  Benjamin  argued  it  is 
impossible  to  conceive.  It  is  in  vain 
to  say  I  regret  it^  because  I  think  the 
omission  (whether  accidental  or  not  I 
am  not  at  liberty  to  say)  of  the  184th 
section  has  been  .injurious  to  the  ad- 
ministration of  bankruptcy.  S;lch  is 
the  law  by  which  we  are  all  bound, 


and  which  I  am  bound  to  administer. 
I  think  the  Appellants  in  this  case  are 
entitled  to  have  that  question,  which 
was  pending  between  them  and  the 
debtors  when  the  £880  was  d^xsited, 
decided.  I  think,  having  regard  to  the 
72nd  section  of  the  Act,  and  withoat 
any  objection  or  opposition,  as  I  under- 
stand, on  the  part  of  the  AppeUants, 
proceedings  may  now  be  taken  in  baok- 
ruptcy  to  ascertain  what  is  the  amoout 
that  should  be  paid  to  them  out  of  the 
sum  deposited.  I  think,  therefore,  that 
the  £880,  which,  as  I  have  already 
said,  at  the  time  when  the  petition  ms 
filed,  formed  no  part  of  the  debtors' 
estate,  ought  not  to  be  paid  over  to  the 
trustee  to  be  distributed  among  tk 
creditors  proving  under  the  liquidatioB. 
I  think  it  would  be  convenient,  right, 
and  just  that  it  should  be  transferred 
into  the  liquidation ;  and  there  most  he 
some  proceedings  to  determine  to  hov 
much  the  Appellants  are  entitled.  The 
amount  may,  if  the  parties  so  agree,  he 
determined  in  the  arbitration ;  otherwise 
there  must  be  an  inquiry  for  this  pur- 
pose before  the  learned  Judge.  I  m&^e 
no  order  as  to  the  costs  of  the  appeal. 

(1)  Law  Rep.  16  Eq.  619. 

(2)  The  following  cases  were  aUo 
cited  on  the  hearing  before  the  Chief 
Judge :  Taylor  v.  Marling  (2  Man.  k 
G.  55);  W}fnne  y.  Jacknm  (2  Ross. 
351) ;  Fumival  v.  BogU  (4  Buss.  142) ; 
Murray  v.  AmM  (3  R  &  S.  287); 
Holmes  v.  Tutton  (5  E.  A  B.  65): 
CtUverhouse  v.  Wickene  (Law  Bep.  3 
C.  P.  295);  Ferrall  v.  AUxauder 
(1  DowL  132) ;  Turner  v.  Jones  (2$ 
L.  J.  (Ex.)  262) ;  Tilbury  v.  Bmcn 
(30  L,  J.  (Q.B.)  46)  ;  Wood  v.  /)«»?' 
(Law  Bep  2  Q.  B.  73);  Febart  r. 
Stevens  (30  L.  J.  (Ex.)  1). 
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Sir  W.  M.  Jauces,  L J. : — I  camiot  see  what  jurisdiction  the      L.  J.  j. 

County  Court  Judge  had  to  make  an  order  that  the  Plaintiffs  in        i874 

the  action  " should  consent  to  the  payment  out  of  Court "  of  any     Expari^ 
sum.  Banioeb. 

In  re 

Mr.  North,  for  the  creditors,  was  not  called  on.  — 

Sir  W.  M.  James,  L J. : — 

The  sum  in  question  was  paid  into  Court  to  abide  the  event  of 
the  action.  It  is  similar  to  what  is  constantly  done  in  this  Court 
when  a  bill  is  filed  to  restrain  an  action  at  law  and  the  Plaintiff  is 
ordered  to  pay  into  Court  the  amount  claimed  in  the  action.  It 
LeloDgs  to  the  party  who  is  found  eyentually  to  be  entitled  to  the 
sum  in  dispute.  I  am  of  opinion  that  the  Chief  Judge  was  right. 
The  appeal  must  be  dismissed  with  costs. 

Solicitor  for  the  Appellant :  Mr.  /.  H.  Lydall,  agent  for  Messrs. 
T.  &  T.  Martin,  Liverpool. 

Solicitor  for  the  Creditors :  Mr.  W.  W.  Wynne,  agent  for  Messrs. 
Simpson  dt  North,  Liverpool. 


Ex  parte  KEMP.    In  re  PASTNEDGE.  l.  j.  bl 
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Bankntpley — Order  and  Diapontion — Bankers*  ^^ Marginal  Notes** — Ddds  ^^-^^ 

due  in  the  Course  of  TradeSankruptcy  Act,  1869,  s.  15,  subs.  6.  Maroh  6,  20. 

Sums  retained  by  bankers  against  acceptances,  and  for  which  they  have 
given  marginal  notes,  are  not  debts  due  to  the  bankrupt  in  the  course  of  his 
business  within  the  order  and  disposition  clause,  Bankruptcy  Act,  1869, 
8. 15,  sub-s.  5. 

The  expression  '*  debts  due  *'  in  that  clause  is  not  to  be  confined  to  debts 
presently  payable,  but,  on  the  other  hand,  will  not  include  debts  which  were 
only  contingent  at  the  commencement  of  the  bankruptcy. 

IHIS  was  an  appeal  by  the  trustees  in  the  liquidation  of  Messrs. 
Fastnedffe  &  Co.  from  an  order  of  Mr.  Registrar  Spring  Bice  sitting 
as  Chief  Judge.  Messrs.  Fastnedffe  &  Co.  were  exporters  of  goods 
to  India,  and  were  in  the  habit  of  selling  the  bills  drawn  by  them 
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L.  J.  M.     ogaiDSt  the  consignments  npon  the  consignees  in  India  to  bankers  in 

1^74        London,  with  the  bills  of  lading  attached  as  security.    The  bankers 

Ex  parte     were  not  accustomed  to  advance  the  whole  of  the  price  of  the 

.  bills  in  cash.    They  paid  70  per  cent,  or  upwards  in  cash,  and 

FA8TNED0K.   for  tho  rost  of  the  price  gave  Messrs.  Fastnedge  what  are  called  in 

the  trade  *'  marginal  notes.''    The  effect  of  these  notes  was  that 

the  bankers  giving  them  contracted  to  hold  the  residue  of  the 

price  of  the  bills  of  exchange  on  deposit,  bearing  interest,  by  way 

of  security  for  the  payment  of  the  bills,  and  that  the  amount  so 

deposited  was  not  to  be  paid  to  Messrs.  Fadnedge  until  advice  was 

received  of  the  due  payment  of  the  bills,  and  was  then  to  be 

subject  to  any  other  claims  which   the   bankers    might  have 

against  Messrs.  Faslnedge. 

The  marginal  notes  given  by  the  different  bankers  were  not 
exactly  identical  in  form,  but  were  substantially  to  the  same 
effect.  Those  given  by  the  Chartered  Bank  of  India,  Australia,  and 
China,  were  in  the  following  form : — 

''  Chartered  Bank  of  India,  AtutraOa,  and  China, 

"  London,  21  Feb.,  1873. 
"Bills,  Nos.  426,  427  for  K8.839  13.  0.  pur- 
chased at  l/llf       £79    3    5 

"Paid  this  day 59     3    5 

**  Leaving  a  margin  of  twenty  pounds   .  £20    0    0 

to  be  accounted  for  to  Messrs.  Fastnedge  dt  Co.  on  receipt  of  advice 

of  the  due  payment  of  the  above  bills,  and  after  providing  for 

any  deficiency  on  other  liabilities  of  the  said  parties  to  the  bank. 

Interest  to  be  allowed  at  Bank  of  England  minimum  rates,  bat 

not  to  exceed  5  per  cent,  per  annum. 

''/.  H.  Smythe,  Manager.** 

These  notes  were  not  meant  to  be  transferable,  and  in  some 
cases  the  words  ^not  transferable  "  were  written  across  the  face  of 
the  document. 

Messrs.  Barbour  dt  Brother  were  commission  agents  in  Uanr 
Chester,  and  had  dealings  with  Messrs.  Faslnedge.  Since  the  year 
1870  they  had  been  in  the  habit  of  selling  goods  to  Messra  Fast' 
nedge,  drawing  bills  upon  them  for  the  price  of  the  goods,  and 
receiving   from   them    marginal   notes  which   had    been  given 
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tbem  by  London  bankers,  as  a  security  for  the  payment  of  such     L.  J.  M. 
i)i]la     The  marginal  notes  in  question  in  the  present  ease  were  all        1S74 
given  by  different  bankers  to  Messrs.  Fastnedge  &  Co.  previous  to     ^  ^arte 
the  month  of  March,  1873,  and  were  indorsed  by  Messrs.  Fadnedge      ^^^* 
to  Bobert  Barbour  &  Brother^  and  deposited  with  them  as  a  Faistnisdoe. 
security  for  the  price  of  goods  sold  by  Bobert  Barbour  dt  Brother 
to  Messrs.  Fastnedge. 

On  the  26th  of  March,  1873,  Messrs.  Fadnedge  presented  a  peti- 
tion for  liquidation  by  arrangement.  At  that  time  no  notice  had 
been  given  to  the  various  bankers  that  the  marginal  notes  had  been 
assigned  to  Bobert  Barbour  &  Brother.  Messrs.  Fastnedge  inserted 
the  name  of  Bobert  Barbour  dt  Brother  in  the  list  of  their  creditors 
for  £3500.  At  the  time  the  petition  for  liquidation  was  presented 
none  of  the  bills  of  exchange  in  respect  of  the  price  of  which  the 
marginal  notes  were  issued  had  been  accepted,  but  since  that 
time  they  had  all  been  accepted  and  paid,  and  the  bankers 
were  willing  to  pay  the  sums  of  money  represented  by  the 
marginal  notes  to  whoever  was  legally  entitled  to  receive  such 
sums. 

Under  these  circumstances  the  trustee  claimed  the  sums  repre- 
sented by  the  marginal  notes  as  having  been  within  the  order  and 
disposition  of  Messrs.  Fastnedge  at  the  commencement  of  the 
liquidation,  but  the  Begistrar  rejected  the  claim,  being  of  opinion 
that  they  were  not  debts  within  the  meaning  of  the  5th  sub-section 
of  the  15th  section  of  the  Bankruptcy  Act,  1869  (1).  From  this 
decision  the  trustee  appealed. 

Mr.  Benjamin^  Q>C/.,  and  Mr.  Linldater,  for  the  Appellant : —  • 

The  question  turns  upon  the  construction  of  the  words  **  debts 
due  to  him  "  in  the  5th  sub-section  of  the  15th  section  of  the 
Bankruptcy  Act,  1869.    We  contend  that  these  marginal  notes 

(1)  32  &  33  Vict,  c .  71,  a.  15  (sub-  chattels  the  bankrupt  is  reputed  owner, 
«ect  5),  enumerates  among  descriptions  or  of  which  he  has  taken  upon  himself 
ofpropertydivisibleamong  the  creditors  the  sale  or  disposition  as  owner:  pro- 
of a  bankrupt :  **  All  goods  and  chat-  vided  that  things  in  action,  other  than 
tele  being  at  the  commencement  of  the  debts  due  to  him  in  the  course  of  his 
bankruptcy  in  the  possession,  order,  or  trade  or  business,  shall  not  be  deemed 
disposition  of  the  bankrupt,  being  a  gocds  and  chattels  within  the  meaning 
trader,  by  the  consent  and  permission  of  this  clause." 
of  the  true  owner,  of  which  goods  and 
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L.  J.  H.     were  debts,  as  the  word  is  used  in  that  Act  and  in  similar  Act& 

1874        The  sum  represented  by  the  marginal  note  was  part  of  the  price  of 

JEx  parte     the  bill  of  exchange,  which  was  kept  back  for  his  own  security  by 

^™^*       the  banker,  but  was  due  to  the  person  selling  the  bill.    It  was 

Pastxedge,  debiium  in  prsssmti  solvendum  in  futuro.    It  was   not  merely 

payable  on  a  contingency,  for  it  was  certainly  to  be  paid  in  ooe 

way  or  another ;  if  the  bill  of  exchange  was  duly  met^  it  would  be 

paid  in  cash ;  if  the  bill  was  dishonoured  the  marginal  note  would 

be  allowed  in  account  in  discharge  of  the  liability  on  the  bill. 

If  we  look  at  the  use  of  the  word  "  due  "  in  the  Act,  we  shall  find 

that  it  has  a  wide  meaning,  like  '^  payable."    In  sect.  19  the 

words ''  debts  due  to  and  from  him,"  of  which  the  bankrupt  is  to  give 

an  inyentory,  certainly  include  debts  which  are  not  then  payable. 

So  in  sect.  49  '^  debts  due  to  the  Crown  "  must  include  those  not 

yet  payable. 

[They  also  referred  to  ByaU  v.  BoUe  (1);  J5b  parte  Qreen- 
way  (2).] 

Mr.  lAUhy  Q.C.,  and  Mr.  Marten^  Q.C.,  for  Messrs.  Barbour  & 
Brother : — 

We  claim  the  money  represented  by  the  marginal  notes  under 
the  equitable  assignment  to  us  by  the  liquidating  debtor  at  the 
date  of  the  presentation  of  the  petition  for  liquidation,  at  which 
date  the  rights  of  the  parties  must  be  determined.  At  that  time 
the  bills  of  exchange  had  not  been  accepted,  and  the  goods  were 
on  the  sea.  It  was  therefore  entirely  contingent  whether  the 
marginal  notes  would  ever  constitute  a  debt  or  not :  Jeff^ryes  t. 
•  Affra  and  Masterman*8  Bank  (3).    The  word  "  due  "  means  •*  pay- 

able." That  was  expressly  decided  as  to  sect  6  by  JSa;  parte 
Sturt  (4),  and  the  word  is  used  in  the  same  sense  in  other  sections, 
particularly  in  sect.  25,  sub-sect.  6  (where  debts  ''  due  "  are  con- 
trasted with  debts ''  growing  due  "),  and  sects.  32,  34,  and  35.  Only 
such  debts  were  intended  to  be  included  as  were  actually  payable, 
like  the  ordinary  book  debts  of  a  trader.  The  provisions  respecting 
order  and  disposition  are  in  the  nature  of  a  penal  enactment,  and 
must  be  construed  literally.    Such  chores  in  action  as  maiginal 

(1)  1  Atk.  165.  (3)  Law  Rep.  2  Eq.  674. 

(2)  Law  Rep.  16  Eq.  619.  (4)  Ibid.  13  Eq.  309. 


Ex  parte 


Inr» 
Fastredge. 


VOL.  IX.]  CHANCERY  APPEALS.  387 

notes  are  not  inrithin  the  mischief  intended  to  be  remedied :     l  J  ic 
Bidout  Y.  Lhyd  (1) ;  Laeoii  y.  Liffen  (2) ;  Morris  y.  Oannan  (3) ;        ^g^^ 
^  parte    MoBterman  (4) ;    Ex  parte  Littledale  (5) ;    Ex   parte 
Watkim  (6). 

Mr.  Benjamin^  in  reply. 

March  20,    Sib  G.  Mellish,  L  J.,  after  stating  the  facts  of  the 
ease,  continued: — 

The  question  now  to  be  determined  is  whether  the  sums  repre- 
sented by  these  marginal  notes  ought  to  be  paid  by  the  banks  to 
Messrs.  Barbour  &  Brother,  or  ought  to  be  paid  to  the  trustee, 
upon  the  ground  that  at  the  time  when  the  petition  for  liquidation 
was  presented  they  were  in  the  order  and  disposition  of  Messrs. 
Fadnedge,  with  the  consent  of  Messrs.  Barbour  <t  Brother,  the 
true  owners.  The  Registrar  was  of  opinion  that  these  sums  were, 
at  the  time  the  petition  for  liquidation  was  presented,  things  in 
action,  but  were  not  debts  due  to  Messrs.  Farinedge  in  the  course 
of  their  trade,  and  were  therefore  not  to  be  deemed  goods  and 
chattels  within  the  &th  sub-section  of  the  15th  section  of  the 
Bankruptcy  Aet,  1869.  I  haYO  therefore  to  determine,  and,  T 
belieYC,  for  the  first  time,  what  is  the  construction  to  be  put  on 
the  words  "  debts  due  to  him  in  the  course  of  his  trade  or  business  " 
as  used  in  that  section. 

Now,  the  words  ^*  debts  due  to  him  "  are  certainly  words  which  are 
capable  of  a  wide  or  a  narrow  construction.  I  think  ^that  prima 
faeie,  and  if  there  be  nothing  in  the  context  to  giYe  them  a 
different  construction,  they  would  include  all  sums  certain  which 
any  person  is  l^ally  liable  to  pay,  whether  such  sums  had  become 
actually  payable  or  not.  On  the  other  hand,  there  can  be  no 
doubt  that  the  word  ^'  due "  is  constantly  used  in  the  sense  of 
*'  payable,"  and  if  it  is  used  in  that  sense,  then  no  debts  which  had 
not  actually  become  payable  when  the  act  of  bankruptcy  was  com- 
niitted  would  be  included.  Lastly,  the  expression  *'  debts  due  "  is 
sometimes  used  in  bankruptcy  proceedings  to  include  all  demands 

(1)  Mont.  103.  (4)  2  Mont.  &  A.  209. 

(2)  4  Giff.  75.  (5)  6  D.  M.  &  G.  714. 

(3)  4  D.  F.  &  J.  581.  (6)  Law  Kep.  8  Ch.  620. 
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L.  J.  M.     \Yhich  can  be  proved  against  a  bankrupt's  estate,  although  some 

1874       of  them  may  not  be  strictly  debts  at  all. 

Ikpairie         Illustrations  of  these  various  meanmgs  may  be  found  in  the 

^^^*       Act  itself.      In  the  6th  sub-section  of  the  6th  section  it  is 

Fabtnidoe.   enacted  that  it  shall  be  an  act  of  bankruptcy  if  a  debtor  who 

has  been  served  with  a  debtor's  summons  requiring  him  to  pay 

a  sum  due  of  not  less  than  £50  has  neglected  to  pay  that  sum. 

It  is  obvious  that  in  this  place  ''due"  must  mean  '^ payable," 

because  it  would  be  absurd  to  suppose  that  a  man  could  be  made 

a  bankrupt  for  not  paying  a  debt  which  was  not  yet  payable.    In 

Ex  parte  Sturt  (1)  the  Chief  Judge  held  that  the  word  ''due*" 

must  also  mean  '^ payable"  in  the  other  parts  of  that  section, 

because  it  was  not  to  be  supposed  that  the  same  word  could  be 

used  in  different  senses  in  the  same  section.    So  also  in  the  6th 

sub-section  of  the  25th  section  it  is  enacted  that  the  trustee  mav 

• 

sell  the  book  debts  "  due  or  growing  due.'*  In  that  place  also  due 
seems  to  mean  payable,  because  debts  due  are  distinguished  from 
debts  growing  due.  On  the  other  hand,  in  the  19th  section  it  is 
enacted  that  the  bankrupt  shall  give  such  list  of  his  creditors  and 
debtors,  and  of  the  debts  due  to  or  from  them*  respectively,  as  the 
trustee  may  reasonably  require.  In  that  case  it  is  clear  that  the 
word  ^  due  "  does  not  mean  payable,  and  that  all  debts  which  have 
been  contracted,  whether  the  time  for  payment  has  arrived  or  not, 
were  intended  to  be  included.  It  is  impossible  that  acceptances 
payable  in  fuiuro,  or  bills  of  exchange  receivable  infutwro,  were 
intended  to  be  excluded  from  the  list  of  debts  due  to  or  by  a 
bankrupt.  Then,  again,  in  the  49th  section  it  is  enacted  that  an 
order  of  discharge  shall  release  the  bankrupt  from  all  other  debts 
proveable  under  the  bankruptcy  except  debts  due  to  the  Crown. 
In  that  place  I  think  that  **  debts  due  to  the  Crown "  means  all 
proveable  demands  which  the  Crown  has  against  the  bankrupt, 
whether  they  have  become  payable  or  not,  and  whether  they  are 
in  point  of  law  strictly  debts  or  not. 

It  is  unnecessary  to  pursue  this  investigation  fiirther,  and  I 
return  to  the  consideration  of  what  is  the  true  construction  to  be 
placed  on  the  words  **  debts  due  to  him  in  the  course  of  his  trade 
or  business,"  in  the  5th  sub-section  of  the  15th  section.    It  was 

(1)  Law  Rep.  13  Eq.  309. 
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argued  for  the  Bespondents  that  the  order  and  disposition  clause  L.  J.  M. 
was  a  penal  enactment  that  takes  a  man's  property  away  from  1S74 
him,  and  ought,  therefore,  to  be  construed  strictly.  I  cannot  give  ej.  paru 
any  great  weight  to  this  argument.  In  former  times  this  clause  ^^™^' 
was  construed  most  favourably  for  creditors,  of  which  there  cannot  F.vbTXRDOB. 
be  a  greater  instance  than  that  the  words  ''  goods  and  chattels " 
were  construed  to  include  ehoses  in  action.  In  later  times  the 
Judges  have  given  a  stricter  construction  to  the  clause,  and  have 
endeavoured  as  far  as  possible  to  confine  it  to  cases  properly  within 
its  principle.  The  Legislature  has  now,  in  the  Act  of  1869,  re- 
enacted  the  clause  with  certain  modifications,  and  in  determining 
what  those  modifications  .are,  I  must  endeavour  to  discover  on 
what  principle  the  Legislature  has  acted,  and  carry  that  principle 
out.  Things  in  action  other  than  trade  debts,  are  taken  out  of  the 
clause,  probably  because  it  was  thought  that  things  in  action  other 
than  trade  debts  were  not  likely  to  procure  a  trader  credit  from  his 
apparent  possession  of  them  when  he  had  really  parted  with  them. 
His  general  creditors,  in  all  probability,  might  never  know  that  he 
possessed  them.  Debts  due  to  a  trader  in  the  course  of  his  trade 
or  business  are  excepted,  and  are  still  kept  within  the  clause, 
because  what  are  ordinarily  termed  a  trader's  book  debts  are  very 
likely  to  procure  a  trader  credit  from  his  apparent  possession  of 
them.  They  often  form  a  most  important  part  of  a  trader's  assets, 
and  they  are  a  part  of  his  property  which  a  trader  in  good  credit 
does  not  usually  pledge  or  part  with.  There  can  be  no  dearer 
mark  of  a  trader  being  in  difficnlties  than  that  he  is  obliged  to 
assign  his  book  debts  as  a  security  to  a  creditor.  The  Legislature 
has  therefore  thought  it  right  not  to  alter  the  law  which  made  an 
assignment  of  his  book  debts  by  a  trader  void  as  against  his  trustee 
if  notice  of  the  assignment  had  not  been  given  to  the  debtors  prior 
to  an  act  of  bankruptcy  being  committed.  Now  this  being,  in  my 
opinion,  the  principle  on  which  the  Legislature  has  proceeded,  is 
there  any  sound  reason  for  making  a  distinction  between  those 
debts  which  at  the  time  when  an  act  of  bankruptcy  is  committed 
have  become  actually  payable  and  those  which  have  not?  I 
cannot  see  that  there  is.  Many  traders  are  obliged  to  give  long 
terms  of  credjt  to  their  debtors,  and  this  being  known  to  their 
creditors,  procures  them  credit  also ;  and  if  I  were  to  hold  that 
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L.  J.  M.     debts  which  have  been  earned,  and  which  are,  in  what  I  conflider 

1874        ^^^  proper  sense  of  the  word,  due  to  the  bankrupt,  although  they 

Ex^Tte     ^*^®  ^^^  y®*  become  payable,  were  taken  out  of  the  order  and  dis- 

Keicp.      position  clause,  I  cannot  help  thinking  that  I  should  defeat  the 

FAwioroaB.  ^^^^^  which  the  Legislature  had  in  view  in  enacting  that  debts 

due  to  a  bankrupt  in  the  course  of  his  trade  or  business  should  still 

be  kept  within  the  clause. 

On  the  other  hand,  I  think  that  I  have  no  right  to  extend  the 
meaning' of  the  words  'Mebts  due"  so  as  to  include  demands 
which  are  not  properly  debts.  Until  a  sum  certain  has  become 
due,  and  is  to  be  paid  in  all  events,  there  is»  in  my  opinion,  no 
debt  due.  The  clause  does  not  relate  to  demands  which  may  be 
proved  against  the  estate  of  a  bankrupt,  but  to  debts  due  to  him; 
and  the  change  in  expression  from  '^  things  in  action  "  to  *^ debts" 
seems  to  prove  that  all  things  in  action  which  might  accrue  to  a 
trader  in  the  course  of  his  trade  or  business  were  not  intended  to 
be  included  in  the  clause,  but  only  those  which  had  become  debts 
before  an  act  of  bankruptcy  was  committed. 

This,  then,  being  the  construction  which  I  put  on  the  clause,  I 
have  next  to  consider  whether  the  sums  represented  by  the  mar- 
ginal notes  had  become  debts  due  from  the  respective  banks  to 
Messrs.  Fadnedge  &  Co.  before  their  petition  for  liquidation  was 
presented.  Now  it  is  obvious  that  at  that  time  not  only  had  these 
sums  not  become  payable — which,  in  my  opinion,  would  not  pre* 
vent  their  being  debts — ^but  it  was  wholly  uncertain  whether  any 
sum  would  ever  become  payable  to  Messrs.  Faatnedge  at  all  in 
respect  of  them.  It  was  argued  by  Mr.  Benjamin  that,  neverthe- 
less, they  were  debts  due  to  Messrs.  Faslnedffe,  because  the  sums 
represented  by  the  marginal  notes  were,  as  he  said,  to  be  paid  to 
Messrs.  Fastnedffe  in  ell  events,  either  by  being  paid  to  them  in 
cash,  or  by  being  applied  to  discharge  liabilities  owing  to  them.  I 
do  not  think  this  argument  is  sound.  In  Jeffryes  v.  Agra  and  Mas- 
ierman'a  Bank  (1),  yice-Chancellor  Wwd  thus  describes  the  l^al 
effect  of  marginal  notes : — '*  These  documents,  in  truth,  represent 
a  debt  due  from  the  bank,  with  an  engagement  to  pay  that  debt  to 
the  person  to  whom  they  give  the  receipt  note  upon  a  certain  con- 
dition, and  at  a  certain  time,  as  far  as  that  time  is  defined  by  the 

(1)  Law  Rep.  2  Eq.  679. 
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condition^  namely,  whenever  they  receive  intelligence  that  the     L.  J.  M. 
bill9,  in  respect  of  the  discount  of  which  they  reserved  this  right  of        i874 
retainer,  have  been  duly  paid  and  satisfied.    It  is,  in  other  words,     Exparte 
a  debt  which  will  accrue  from  the  bank  on  that  event  happening."      ^**"** 
Lord  Hatherley  had  not  the  point  I  am  considering  before  him  at   faotneikse. 
all,  and  although  the  words  he  first  uses,  that  the  documents  repre- 
sent  a  debt  due  to  the  bank,  are  favourable  to  the  argument  of  the 
Appellant,  I  think  his  last  description  is  more  accurate,  that  the 
debt  will  accrue  from  the  bank  on  the  event  happening.    If,  not- 
withstanding the  bills  were  dishonoured,  an  action  was  brought 
against  the  bank  to  recover  the  sums  represented  by  the  marginal 
notes,  the  proper  plea  to  raise  the  defence  of  the  bank  would  be  a 
plea  of  never  indebted,  and  not  a  plea  of  payment  or  of  set-off. 
What  I  have  to  consider  is,  what  was  it  which  Messrs.  Fastnedge 
assigned  to  Bdbert  Barbour  &  Brdher^  and  of  which  Robert  Bar- 
bour &  Brother  were  the  true  owners  at  the  time  the  petition  for 
liquidation  was  presented  ?    Now,  it  is  obvious  that  Messrs.  Fast" 
nedge  did  not  assign  to  Robert  Barbour  db  Brother^  and  Robert 
Barbour  db  Brother  did  not  become  the  true  owners  of  sums  cer-     . 
tain  to  be  paid  by  the  banks  to  Messrs.  Fastneige  in  all  events,  but 
Messrs.  Fastnedge  only  assigned  to  Robert  Barbour  db  Brother,  and 
Robert  Barbour  db  Brother  only  became  the  owners  of,  contingent 
claims  which  might  or  might  not  end  in  becoming  debts.     In  my 
opinion  contingent  claims  of  this  kind  are  not  debts  due  within 
the  5th  sub-section  of  the  15th  section.    On  the  whole,  I  am  of 
opinion  that  the  order  of  the  Registrar  must  be  affirmed,  and  the 
appeal  dismissed  with  costs. 


Solicitor  for  the  Appellant :  Mr.  H.  Wiekene. 
Solicitors  for  the  Respondents :  Messrs.  MUne^  Riddle,  db  MeUor, 
agents  for  Messrs.  Hinde,  MUne,  db  Sudlow,  Manchester 
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U  JJ.  In  re  UNITED  PORTS  AND  GENERAL  INSURANCE 

1874  COMPANY. 

Mar^l.  BECK'S  CASE. 

Contributory — Applieaticn/or  Shares — Acceptance — Ccnifirmaticn — 

Amalgamation, 

An  urangement  was  made  for  an  amalgamation  between  two  oompaniea, 
A  holder  of  half  paid-up  shares  in  the  selling  company  applied,  aooording  to 
the  terms  of  the  arrangement,  for  half  paid-np  shares  in  the  buying  company^ 
and  received  an  answer  that  shares  had  been  allotted  to  him,  credited  with 
the  proportionate  part  of  the  net  assets  of  the  selling  company,  Uia  name 
was  placed  on  the  register  of  shareholders.  He  afterwards  applied  for  the 
certificates  of  his  shares,  but  never  received  them.  The  buying  company 
was  afterwards  wound  up,  and  the  amalgamation  was  decided  to  be  void  :— 

Etld^  that  as  the  answer  to  his  letter  of  application  contained  fresh  temuv 
those  two  letters  did  not  constitute  a  contract  to  take  shares ;  and  that  his 
application  for  the  certificates  did  not  amount  to  an  acceptance  of  the  liesb 
terms. 

Order  of  Bacon,  Y.C,  refusing  to  put  the  name  of  the  shareholder  on  the 
,  list  of  contributories,  affirmed. 

Mr  beck  held  forty  £5  shares  (£2  10s.  paid)  in  the  Progrm 
Insurance  Company.  In  1869  an  arrangement  was  made  for  the 
sale  of  the  business  of  the  Progress  Company  to  an  unlimited 
company  called  the  United  Ports  and  General  Insurance  Company^ 
and  agreements  to  that  effect  were  executed,  one  of  the  terms 
being  that  holders  of  partly  paid  Process  shares  should  have  Uniiei 
Ports  shares  credited  with  an  equal  amount  The  shares  in  the 
Untied  Ports  Company  were  £1  each.  A  circular  stating  the 
arrangement,  and  the  terms  on  which  shareholders  in  the  Progress 
Company  could  obtain  shares  in  the  United  Ports  Company^  was 
sent  to  Mr.  Beck^  and  he  filled  up  and  sent  the  printed  form  of 
appb'cation  annexed,  as  follows : — 

^  In  accordance  with  the  terms  of  the  agreement  entered  into 
between  the  above  companies  and  confirmed  by  an  extraordinary 
general  meeting  of  the  shareholders  of  the  Progress  Assiirance 
Company^  Limited^  held  on  the  24th  day  of  June,  1869, 1  hereby 
request  that  you  will  allot  me  200  shares  in  the  UnUsi  Ports 
and  General  Inswranee  Company ^  credited  with  £100  thereon,  in 
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exchange  for  forty  shares  held  by  me  in  the  Proffress  Asiurange  L.  JJ. 
{hmpcmy.  Limited,  upon  which  the  sum  of  £100  has  been  paid,  1874 
the  scrip  certificate  for  which  is  herewith  enclosed."  BeokTgaee. 

The  letter  of  allotment  sent  in  reply  to  this  applicationi  and 
dated  the  5th  of  Angnst,  1869,  was  as  follows : — 

**  Sir, — ^The  directors  of  the  United  Ports  and  General  Insurance 
-Company  have  allotted  you  200  shares  in  pnisnance  of  an  arrange- 
ment with  the  liquidators  of  the  Progress  'Assuranee  Company 
and  the  United  Ports  and  General  Insurance  Company  for  a  transfer 
of  the  former  to  the  latter  company,  and  have  entered  your  name 
in  the  register  of  members  of  the  United  Ports  and  General 
Insurance  Company  as  a  member  of  the  company  in  respect  of 
such  shares.  The  amount  to  be  credited  on  such  shares  will  be 
the  proportionate  amount  of  the  net  assets  of  the  Progress  Assu- 
-ranee  Company,  Limited,  Certificates  for  such  shares  will  be 
issued  in  exchange  for  this  allotment  letter  when  requested  in 

writing  so  to  do. 

**  J.  E.  Leyland,  Greneral  Manager." 

Mr.  Beck  was  entered  on  the  register  as  the  holder  of  200  un- 
paid shares  as  on  the  3rd  of  August,  1869 ;  the  circumstances  being 
the  same  as  those  in  Wynnes  Case  (1). 

On  the  10th  of  August,  1869,  Mr.  Beck  wrote  to  Leyland : — 

'*  I  request  you  to  forward  me  certificates  for  the  200  shares  of 
the  United  Ports,  <te.,  Company  which  have  been  allotted  to  me  as 
an  equivalent  for  the  forty  shares  I  held  in  the  Progress  Insurance 
Company.*' 

• 

On  the  27th  of  October  Mr.  Beck  again  wrote  applying  for  the 
certificates,  and  not  having  received  any  answer  to  either  of  his 
letters,  he  wrote  on  the  8th  of  Noyember  to  the  chairman  of  the 
United  Ports  Company  as  follows : — 

''  Two  hundred  shares  of  the  United  Ports  and  General  Insurance 
Company  were  allotted  to  me  in  August  last  in  the  place  of  the 
forty  shares  held  by  me  in  the  Progress  Insurance  Company.  I 
have  not  as  yet  received  the  scrip  of  these  shares,  and  though  I 
have  written  twice  for  it»  I  have  not  received  any  reply  to  my 

(1)  Law  Rep.  8  Ch.  1002. 
Voi^  IX.  2  /  1 


Bboe*8  G.\sb. 
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L.  JJ.       application.    Woold  yoa  therefore  have  the  matter  attended  to,  or 
1874       be  80  kind  as  to  inform  me  to  whom  I  ooght  to  apply  7* 

An  order  for  winding  np  the  United  Porta  Company  was  made 
on  the  6th  of  NoTember,  1869,  but  Mr.  Beds  was  not  aware  of  it 
when  he  wrote  his  last  letter. 

The  official  liquidator  applied  to  have  Mr.  Beeh*s  name  placed 
on  the  list  of  contributories  of  the  Untied  Ports  Companjf  iji  lesped 
to  these  200  shares,  but  the  Yice-Chanoellor  Bacon  refused  tlie 
application.  It  had  been  decided  in  Wynne's  Case  (1)  that  the 
amalgamation  between  the  companies  was  void. 

The  official  liquidator  appealed. 

Mr.  Eddis,  Q.C,  and  Mr.  BrooJcsbank^  for  the  Appellant : — 

There  was  a  distinct  contract  between  Mr.  Beck  and  the  com* 
panjy  and  the  form  of  the  answer  is  clear  as  to  the  terms.  The 
receipt  of  the  certificates  is  immaterkl;  they  are  merely  the 
shareholder's  title  deeds,  though  no  doubt  they  usually  mention 
the  sum  credited  to  the  shareholder.  He  does  not  repudiate  on 
not  getting  the  certificate,  or  make  any  inquiry.  He  kneir  that 
he  was  on  the  register,  and  held  out  to  the  world  as  a  shareholder. 
In  Kineaid^s  Case  (2)  the  silence  was  not  longer.  In  Wyfine$ 
Case  the  shareholder  repudiated  as  soon  as  he  could,  and  did  not 
wait  till  after  the  winding-up. 

Mr.  Jackson^  Q.C.,  and  Mr.  Chraham  SadingB,  for  Mr.  feeiv 
were  not  called  upon. 

Sir  W.  M.  James,  L.J.: — 

This  appeal  really  ought  not  to  have  been  brought.  The  Vice' 
Chancellor's  view  is  clearly  right.  Mr.  Beck  was  put  cm  the  register 
of  shareholders  without  any  authority  from  him.  That  was  % 
perfectly  void  act,  as  utterly  unauthoriised  by  him,  and  yet  he  \& 
now  sought  to  be  charged  with  the  consequences. 

The  sole  question  is,  whether  he  has  in  some  way,  and  by  some- 
thing done  afterwards,  ratified  that  which  was  done  without  his 
authority,  so  that  the  ratification  is  to  be  held  as  equivalent  to  an 

(1)  Law  Rep.  8  Ob.  1002.  (2)  Law  Rep.  2  Ch.  412, 42a 
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original  anthority.     Eiiowing  there  was  an  amalgamation,  and      I1.JJ. 
being  told  that  there  were  shares  allotted  to  him,  and  that  tiiey        1S74 
were  credited  with  something,  he  wrote  for  his  certificates,  which  Bick'sGau. 
were  never  sent  to  him.    But  it  is  said  that,  by  receiying  a  letter        ' 
which  told  him  that  he  would  have  something  different  from  that, 
for  which  he  applied,  he  accepted  that  something  different    It 
would  be  monstrous  to  draw  from  his  application  for  shares  the 
conclusion  that  he  was  to  be  left  on  the  register  liable  for  the  whole 
amount  without  being  credited  with  anything  whatever.  The  letter 
was  baaed  on  the  notion  that  the  amalgamation  was  going  on,  and 
that  he  was  on  the  list  of  shareholders  credited  with  the  amount  he 
stipulated  for.    He  wanted  8h«*e6  on  which  he  was  to  be  credited 
with  the  value  of  the  shares  he  was  giving  up  in  the  other  com- 
pany.     That  never  was  done.     The  company  were  never  in  a 
position  to  do  it.     The  letter  amounts  to  nothing  which  can  make 
valid  a  thing  which  was  void.    It  is  perfectly  insufficient  hi  that 
purpose,  and  the  appeal  must  be  refused  with  costs. 

Sir  G.  Mellish,  L.J. : — 

I  am  of  the  same  opinion. 

I  think  that  the  Vice-Chancellor's  judgment  is  perfectly  right ; 
and  it  is  not  necessary  to  consider  whether  this  case  does  not  come 
^vithin  that  class  of  cases  in  which,  where  a  person  has  sent  in  an 
application  for  shares  in  the  case  of  an  amalgamation,  through  his 
own  company,  the  allotment  is  to  be  assumed  to  be  conditional  on 
the  amalgamation  having  been  valid.  It  is  not  necessary  to  decide 
that  point ;  but  I  must  not  be  taken  to  assent  to  the  proposition 
that  even  on  that  ground  Mr.  Bech  would  not  be  entitled  to  be 
removed  from  the  list  of  contributories. 

Mr.  Beck  by  letter  applied  for  shares  on  the  terms  on  which  the 
amalgamation  had  taken  place,  according  to  which  he  was  to  be 
entitled  to  be  credited  with  lOs.  per  share.  The  United  Parts 
Company  sent  an  answer  saying  that  they  had  allotted  him  shares, 
but  saying  that  they  had  credited  him  with  a  proportionate  amount 
of  the  assets  of  the  Proffresa  Company  instead  of  10s.  per  share 
paid ;  in  fact,  his  share  of  the  assets  might  be  nothing  at  all. 
Those  two  letters  together,  notwithstanding  he  was  put  on  the 
register,  plainly  constituted  no  contract. 

2/2  1 
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L.  JJ.  The  entire  question  in  the  case  is,  then,  whether  he  did,  bj 

1874  writing  for  his  certificates,  acquiesce  in  the  alteration  so  as  to 
Bbck'sOabe.  accept  the  shares  on  different  terms  from  those  on  which  he 
applied  for  them,  and  from  those  on  which  he  understood  that  the 
amalgamation  was  to  take  place  ?  It  is  impossible  to  infer  from 
his  letters  that  he  had  any  such  intention.  The  reasonable  inference 
from  his  letters  is  that  he  was  puzzled,  more  or  less,  by  the  answer 
not  agreeing  with  his  proposal ;  and,  in  order  to  see  what  was  the 
real  truth,  he  wrote  to  the  company  for  his  certificates.  He  was 
entitled  to  infer  that  the  company  knew  what  sum  he  had  been 
credited  with,  and  that  he  was  credited  with  that  sum.  He  asked 
for  the  certificates ;  and  it  is  plain  to  my  mind  that,  if  they  had 
sent  htm  the  certificates,  and  he  had  found  he  was  not  credited 
with  10«.  per  share,  he  would  have  been  entitled  to  send  the  certi- 
ficates back  and  say  that  they  were  not  in  accordance  with  the 
agreement  for  amalgamation  or  with  the  proposal  he  had  made. 

As  a  matter  of  fact,  they  never  credited  him  with  10s.,  and  the 
real  truth  is  that  the  parties  never  came  to  an  agreement  as  to 
the  terms  on  which  the  allotment  of  shares  was  to  take  place. 

The  consequence  is  that  there  is  no  agreement  to  become  a 
shareholder.  In  such  a  case  the  creditors  are  in  no  better  posi- 
tion than  that  in  which  the  directors  would  have  been  if  there 
had  been  no  winding-up,  and  they  had  brought  an  action  against 
this  gentleman  for  calls.  The  appeal  must  be  dismissed  with 
costs. 

Solicitors:  Mr.  A,  Pvlbrook;  Mr.  S.  A.  Beck. 
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ATTORNEY-GENERAL  v.  RAY.  L.  jj. 

[1873    A.    6.]  '^* 

Orant  of  Life  Annuities — Commissumere  /or  Beductum  qf  KatUmaJ  Leht-^ 
10  Oeo,  4y  e.  24 — MisrepresentcUion  aa  to  Age~^Contract  void  ah  initio — 
Power  of  Commissioners  to  rectify  Contract, 

In  1.843  a  grant  of  an  annuity  was  made  by  the  Commissioners  for  the 
Beduction  of  the  National  Debt,  under  the  10  Gea  4,  c.  24,  to  a  life 
assurance  company  on  the  life  of'  C,  who  was  certified  by  the  company  to 
be  of  the  age  of  sixty-four  years.  After  the  death  of  C,  in  1869,  it  was 
discovered  that  a  misrepresentation  of  his  age  had  been  made  by  the  com- 
pany :— 

Held  (affirming  the  decision  of  Eally  V.C),  that  the  Commissioners  were 
entitled  to  have  the  contract  declared  void  ah  initio,  although  the  misrepre- 
sentation  was  not  intentional ;  and  the  money  paid  on  both  sides  was  ordered 
to  be  repaid  with  simple  interest  at  4  per  cent. 

The  statute  10  Geo.  4,  c.  24,  contained  a  clause  empowering  the  Com- 
missioners to  rectify  any  contract  in  case  of  the  discovery  of  an  accidental 
error: — 

Held,  that  this  clause  was  not  compulsory,  and  that  the  Court  had  no 
jurisdiction  to  interfere  with  the  discretion  of  the  Commissioners  if  they 
declined  to  exercise  their  power  of  rectification,  and  claimed  to  have  the 
contract  set  aside. 

iHIS  was  an  appeal  from  a  decision  of  yice-Chancellor  Hall. 

The  information  and  bill  was  filed  by  the  Attorney-General  and 
the  Commissioners  for  the  Reduction  of  the  National  Debt  against 
Biehard  Bay^  the  public  officer  of  the  AUaa  Assurance  Company, 
to  set  aside  certain  contracts  by  which  life  annuities  were  granted 
to  the  trustees  of  the  company  on  the  life  of  Thomas  Chalk,  on  the 
ground  of  misrepresentation  made  at  th&  time  when  the  grants 
were  made. 

By  the  statute  10  Geo.  4,  c.  24,  the  Commissioners  for  the 
Beduction  of  the  National  Debt  were  empowered  to  grant  life 
aonuities  and  annuities  for  terms  of  years,  and  the  annuities  so 
granted  were  charged  upon  the  consolidated  fund. 

By  the  40th  section  it  was  enacted  that  if  any  certificate,  or  affi- 
davit, or  affirmation  should  be  forwarded  to  the  Commissioners 
which  should  contain  an  untrue  statement  of  the  age  of  any  person 
proposed  or  appointed  to  be  a  nominee,  with  intent  to  obtain  an 
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L.  JJ.       annuity  on  the  continuance  of  the  life  of  any  person  under  the  age 
1S74       of  fifteen  years,  or  to  obtain  any  higher  rate  or  amount  of  annuity 
Attobitet-    during  the  life  of  any  nominee  or  nominees  than  would  or  might 
Gbkkbal     Jjq  allowed  under  the  provisions  of  the  Act,  according  to  the  true 
Rat.       age  of  such  nominee  or  nominees,  then  the  annmty  and  the  con- 
sideration money  should  be  forfeited,  and  a  fine  paid  to  the 
Crown. 

By  the  45th  section  it  was  enacted  that  all  certificates  or  other 
instruments  required  for  carrying  the  Act  into  execution  shonld 
be  in  such  form  and  under  such  regulations  as  the  Commissioners 
should  direct  and  approve ;  provided  that  in  all  cases  relating  to 
the  purchase  of  any  annuity  for  lives  it  should  be  lawful  for  them, 
where  any  evidence  should  be  produced  by  any  person  for  the 
purchase  of  any  such  annuity  not  strictly  conformable  to  the  pro- 
visions of  the  Act,  to  admit  such  evidence  as  might  appear  to 
them  to  be  satisfactory;  and  also  to  correct,  rectify,  and  amend  any 
contract  for  any  such  annuity  or  certificate  or  other  instnunent, 
in  cases  wherein  any  mistake  or  accidental  error  might  have  been 
made  in  the  execution  of  the  act. 

Sect.  51  enacted  that  if  any  action  or  suit  should  be  brought 
against  any  person  for  anything  done  in  pursuance  of  the  Act,  it 
should  be  commenced  within  three  calendar  months  next  after  the 
fact  committed,  and  not  afterwards,  and  the  Defendant  in  eyerr 
such  action  or  suit  might  plead  the  general  issue  and  give  the 
Act  in  evidence  at  any  trial;  and  if  the  jury  should  find  fcvthe 
Defendant  in  any  such  action  or  suit,  or  if  the  Plaintiff  shonld  be 
nonsuited  or  discontinue  his  action  or  suit  after  the  Defendant 
should  have  appeared,  or  if  upon  demurrer  judgment  should  be 
given  against  the  Plaintiff,  the  Defendant  should  have  treble  costs. 

The  AUas  Assurance  Company,  on  the  28th  of  December,  1843, 
through  their  actuary,  Charles  AnseU,  applied  to  the  Commis- 
sioners for  the  purchase,  in  the  names  of  the  trustees  of  the  com- 
pany, of  an  annuity  on  the  life  of  Humas  Chalk,  of  Kinfshny 
Surrey,  gentleman ;  and  Charles  Ansdl  signed  and  delivered  to 
the  Commissioners  a  written  declaration,  whereby  he  declared  that 
he  was  desirous,  on  behalf  of  the  trustees  named,  to  pay  to  the 
Commissioners  the  sum  of  £936  in  money  or  £3  per  Cent  Bednced 
at  97,  and  £1  2a.  6e7.  commission  thereon,  for  the  purchase  of  a  life 
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iumuity ;  and  he  thereby  nominated  Thomas  Ckalkf  of  KingBUm^      L.  jj. 
Swrrejf^  then  of  the  age  of  sixiy-four,  to  be  the  peraon  on  the  eon-        1874 
tinnaiiee  of  whose  life  the  annuity  was  to  depend,  and  whose  age   ArroiianY- 
was  certified  and  verified  by  the  declarations  then  produced.  Gkkabal 

With  the  declaration  (^  OharUs  Ansell  there  was  produced  and        Rat. 
•delivered  to  the  Commissioners  a  statutory  declaration  made  by        *~~ 
/.  0.  Haneon  (one  of  the  trustees  of  the  company),  who  declared 
that  ThatiMB  ChaU^  residing  at  Kingrion,  Surrey,  was  of  the  age  of 
sixty-four,  and  was  bom  at  Bmrhing^  Essex,  and  that  the  names  of 
his  parents,  or  reputed  parents,  were  WiUiam  and  Wissabeih  Chalk, 
and  that  Thomas  ObaOc  was  the  same  person  who  was  appointed  to 
be  the  nominee  on  whose  life  an  annuity  was  proposed  to  be  pur- 
<;hased ;  and  he  stated  that  the  reason  why  he  could  not  produce  a 
oofy  of  the  parochial  register  of  his  birth  or  baptismi  was  that  his 
parents  having  been  members  of  the  Society  of  Friends  he  was 
nnable  to  pt ocure  any  other  record  of  his  birth  or  baptism  than  the 
one  annexed,  which  he  had  extracted  from  the  Begister  of  Births 
at  the  Qaarterly  Meeting  of  Lfmdon  and  Middlesex  deposited  at  the 
General  Begister  OfiSce,  Bolls  Buildings,  and  whieh  extract  be 
Terily  believed  to  be  true. 

That  document  was  in  these  terms :  ''  No.  84.  On  the  19th  day 
of  the  11th  month,  called  November,  1779,  was  bom,  at  Barhingf 
Essex,  unto  William  Chalk  and  EliacAeth  his  wife,  a  son,  who  was 
named  Thotmu.*'  Three  women,  who  were  present  at  the  birth, 
had  subscribed  their  names  as  witnesses  thereof^  and  it  was  signed 
by  Thomas  Qould,  Begistrar  to  the  London  and  Middlesex  Quarterly 
Meeting.  The  document  or  extract  was  certified  at  the  General 
Begister  Office  to  be  a  true  copy  of  an  entry  in  the  records  de- 
posited in  that  office^  under  the  Act  3  &  4  Yict.  c.  92,  and  the 
certificate  was  dated  the  22nd  of  December,  1843. 

The  company,  on  the  30th  of  December,  1843,  paid  the  sum 
of  £937  28.  6d^  and  thereupon  the  CommissicHiers,  relying  on  the 
truth  of  the  representations  contained  in  the  statutory  declara- 
ticms,  and  believing  that  the  Thomas  Chalk  named  in  the  certified 
extract  was  the  same  person  as  Thomas  Chalk,  of  Kingston,  greoited 
to  the  trustees  of  the  company  an  annuity  of  £100  Is.  6d.  on 
the  life  of  Thomas  Chalk,  of  Kingston,  that  snm  being  the  amount 
•of  an  annuity  on  the  life  of  a  male  person  aged  sixty-four  years, 
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L.  JJ.      purchasable  for  that  stun  according  to  the  rates  fipecified  in  the 

1874       tables  approved  by  the  Lords  of  the  Treasury.    On  the  30th  of 

Attobkey-    March,  1844,  upon  the  transfer  of  a  further  sum  of  £953  £3 

GsMKBAL     CQiigQig^  the  Commissioners,  acting  on  the  faith  of  the  representa* 

^^^'       tions  contained  in  the  declaration  of  /.  0.  Eanson^  granted  to  the 

same  trustees  an  annuity  of  £100  2b.  on  the  same  life. 

The  Commissioners  granted  other  annuities  to  other  companies 
on  the  life  of  Thomas  Chalk,  of  Kingdath  upon  the  faith  of  the 
evidence  produced  to  them  by  the  Atlaa  Oompany. 

The  annuities  of  £100  Is.  6(2.  and  £102  28.  were  paid  to  the 
trustees  of  the  company  half-yearly  up  to  the  5th  of  January,  1869. 
Before  each  half-yearly  payment  the  company  produced  to  the 
Commissioners  a  certificate  that  Thomas  Chalk  was  living  at 
Kingston  subsequently  to  the  day  on  which  the  payment  became 
due ;  and  a  declaration,  signed  by  one  of  the  trustees,  that  Thomas 
Chalk,  named  and  described  in  the  certificate,  was  the  nominee 
upon  whose  life  the  annuities  depended.  The  last  of  such  certifi- 
cates and  declarations  were  dated  the  7th  and  the  29th  days  of 
January,  1869.  Thomas  Chalk,  of  Kingdan,  died  on  the  2nd  of 
February,  1869. 

The  company  did  not  apply  to  the  Commissioners  for  the  pay- 
ment of  a  fourth  part  of  the  annuities,  after  the  death,  to  which  the 
statute  entitled  them ;  nor  did  they  give  notice  to  the  CommissionerB 
of  the  death  of  Thomas  Chalk.  Some  time  after  Thomas  Chalk*$ 
death  the  Commissioners  discovered  that  in  the  register  of  deatb 
at  Kingston,  Thomas  Chalk's  age  was  stated  to  be  only  eighty-two 
years,  whereas,  according  to  the  certificate  upon  which  the  annui- 
ties were  granted,  he  would  have  been  eighty-nine.  This  led  to 
an  investigation  of  the  discrepancy,  and  it  was  ascertained  that 
Thomas  Chalk,  of  Kingston,  was  a  difierent  person  from  Himas 
Chalk  whose  birth  was  recorded  in  the  register  of  the  Society  of 
Friends ;  and  that  Thomas  Chalk,  of  Kingston,  was  bom  at  Brighion 
in  Aprils  1786,  and  was  the  son  of  Thomas  and  Sarah  Chalk. 

A  long  correspondence  ensued  between  the  CommissionerB  and 
the  company,  in  which  the  company  ultimately  admitted  the  error, 
but  stated  that  they  were  ignorant  of  it  until  their  attention  was 
called  to  it  by  the  Commissioners,  and  that  they  were  willing  to 
make  compensation  upon  the  principle  which  the  Commissioners 
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bad  adopted  in  other  cases  where  there  was  no  fraud  or  intentional       L.  JJ. 
misrepresentation^  namely,  by  making  np  the  sum  which  they        1S74 
would  have  originally  had  to  pay  to  the  Commissioners  if  the  age   attobnkt- 
of  Thomas  ChaOc  had  been  accurately  stated,  with  interest.    The     ^""^ 
Commissioners  refused  to  accede  to  these  terms,  and  the  present  in-        ^at. 
formation  and  bill  was  accordingly  filed,  praying  for  a  declaration 
that  the  contracts  for  the  purchase  and  sale  of  the  annuities  were 
Yoid,  and  for  an  order  that  they  might  be  cancelled,  and  that  the 
company  should  pay  to  the  Commissionera  such  a  sum  of  money  as 
would  be  equal  to  the  difference  between  the  amount  of  the  moneys 
which  had  been  paid  to  the  company  in  respect  of  the  annuities, 
with  compound  interest  thereon  at  the  rate  of  3^  per  cent,  per 
annum  from  the  times  of  such  payments,  and  the  amount  of  the 
sums  paid  and  the  value  of  the  stock  transferred  by  the  company 
to  the  Commissioners  for  the  purchase  of  the  annuities,  with  com- 
pound interest  thereon  at  the  same  rate,  from  the  times  of  such 
payment  and  transfer,  and  for  consequential  relief  and  costs  of  the 
suit. 

The  Defendant,  on  behalf  of  the  cx)mpany,  stated  in  his  answer 
that  the  name  of  Thomas  Chalky  and  every  particular  in  respect  of 
his  age,  the  year  in  which  born  (1779),  place  of  birth  {Barking), 
and  residence  {Kingston),  were  supplied  to  the  company  by  Mr. 
Joseph  Marshy  of  the  National  Provident  InsiHtUion,  who  at  the 
time  (1843)  said,  "I  have  known  this  friend  upwards  of  thirty 
years.  I  never  knew  or  heard  of  his  having  a  serious  illness.  Not 
a  robust  man,  but  appears  the  same  as  he  was  thirty  years  since  ;" 
that  the  certificate  of  birth  of  Thomas  Chalky  mentioned  in  the 
bill,  was  furnished  at  the  General  Begister  Office,  and  that  the 
company  had  no  reason  to  suspect  that  the  certificate  referred  to 
any  other  than  Thomas  Chalk  of  Kingston,  who  had  been  recom- 
mended by  Mr.  Marsh  as  a  good  life ;  that  when  the  certificate  of 
the  death  of  2%omas  Ghalk  was,  in  March,  1869,  obtained,  stating 
that  he  was  eighty-two  years,  the  company  had  not  any  reason  to 
suspect  that  the  discrepancy  arose  from  anything  more  than  an 
inaccuracy  in*  that  certificate,  and  that  the  error  of  date  of  birth 
was  afterwards  discovered ;  and  he  denied  all  fraud  and  intentional 
misrepresentation  on  behalf  of  the  company,  and  submitted  that 
the  Commissioners  ought,  instead  of  filing  the  information  and 
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billy  to  have  rectified  the  contract  under  the  45th  aectioii  of  their 
Act* 

The  Yice-ChaBcellor  was  of  opinion  that  the  Commiflsionere 
were  entitled  to  have  the  contract  declared  void  and  set  aside  ab 
ifiiiio,  and  made  a  decree  in  accordance  with  the  pfayer  of  the 
bill  (1).    From  this  decision  the  Defendant  appealed* 


(1)  1874.  Jan.  26. 

Sm  Chawjw  Hall,  Y.C.  : — 

The  foundadon  of  the  ooutracU  en- 
tered into  was  that  Thomas  Chalk  was 
sixty-four  years  of  age.  The  Defend- 
ant's company  furnished  evidence  of 
that  lepreaoitatioQ,  but  it  now  appears 
that  that  representation  was  incorrect. 
The  Commissioners  have  paid  the  an- 
nuities for  a  great  number  of  years,  and 
they  now  say  that,  as  there  was  a  mis- 
representation, they  have  a  right  to 
have  the  contracts  rescinded  ah  initio^ 
and  to  have  the  parties  to  them  placed 
in  the  position  in  which  they  were 
before  tiieoontncts  were  granted.  The 
first  question  is,  whether  that  is  a  sound 
proposition  on  the  part  of  the  Commis- 
sioners ;  and  I  think  it  is.  It  has  been 
urged  on  the  part  of  the  AUas  Assu- 
rance Company^  that  the  misrepre- 
sentation was  not  fmudulently  made ; 
and  that  the  company  took  some  pains 
to  ascertain  the  truth  of  the  statements 
which  they  made  to  the  CommtssioneiiB 
in  1843.  I  think  they  did  take  pains 
to  obtain  it,  and  I  do  not  impute  to 
them  anything  like  fraud  or  impropriety 
in  what  took  place  upon  the  occasion  of 
the  grants,  but  they  did  make  a  dis- 
tiuot  misrepresentation,  and  having 
made  it  they  must  be  held  responsible. 
In  the  case  of  Heese  Hiver  Silver 
Mining  Campasny  v.  8mUh  (Law  Rep. 
4  H.  L.  79),  Lord  Cairns  said, "  When 
I  say  a  '  fraud/ 1  do  not  enter  into  any 
question  with  regard  to  the  imputation 
of  what  may  be  called  Anud  in  the 
most  invicKous  sense  against  the  direc* 


tors.  I  think  it  may  be  quite  possible, 
as  has  been  alleged,  that  they  [the  Ap- 
pellants in  that  case]  were  ignorant  of 
the  untruth  of  the  statements  made  in 
their  prospectus.  But  I  apprehend  xi 
to  be  the  rule  of  law,  that  if  persons 
take  upon  themselves  to  make  asser- 
tions as  to  which  they  are  igmmnt 
whether  they  are  true  or  untrue^  tbej 
must,  in  a  civil  point  of  view,  be  hdd 
as  responsible  as  if  they  had  asserted 
that  which  they  knew  to  be  untrue.*" 
That  portion  of  what  Lord  Cairm  laid 
in  that  case  is  applicable  to  the  present, 
and  it  might  be  applicable  where  the 
parties  had  made  no  inquiry  at  all ;  bot 
here  the  company  did  obtain  some  in- 
fonnafion,  which  they  believed  to  be 
true.  They  however  stated  that  which 
was  untrue,  and  having  stated  it  their 
position  is  the  same  as  if  they  had 
stated  that  which  was  known  by  tbea 
not  to  be  true,  and  the  CommissioDfiis 
are  entitled  to  relief  as  if  actual  fraud 
had  been  committed.  Now  quite  irre- 
spective of  what  was  stated  in  SowUm 
y.  Wickh»m(^  De  6.  &  J.  304),  it  if 
clear  that  if  parties  are  induced  to  enter 
into  a  contract  upon  a  statement  wliich 
is  untrue,  they  have  a  right  to  hate 
the  contract  resdnded^  and  trsated  ss 
nothing  in  thia  Court.  In  EavOns  t. 
WicMiam  there  was  actual  fraud  on  the 
part,  of  one  partner,  but  not  so  on  the 
part  of  the  other,  and  thersfore  the 
observations  of  Lotd  Justioa  Efu^' 
Bruce  with  reference  to  the  rights  of 
the  contracting  parties,  under  soch  ci^ 
cumstances,  are  not  strictly  applicabte 
to  this  case.    Here  it  is  not  a  question 
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Mr.  Dichimonj  Q.C.,  Mr.  Kekeioieh,  and  Mr.  H.  D.  Greene,  for 
the  Appellant : — 

Lidependently  of  the  special  powers  given  by  the  Act  under 
which  the  annnities  were  granted,  this  is  not  a  case  in  which  the 
Court  could  hare  granted  the  relief  asked  by  the  Plaintiffs.  There 
is  no  chaise  of  fraud  against  the  company,  and  it  is  clear  that  the 
mistake  was  an  innocent  one,  and  unless  there  is  fraud  the  Court 
will  not  set  aside  ab  initio  a  contract  which  has  been  actually 
executed :  Nerv  Brunsfwick  and  Canada  Railway  and  Land  Com- 
pany  v.  Conyheare  (1).  Batclins  v.  Wickham  (2)  has  no  application 
to  this  case,  because  the  parties  cannot  be  put  back  into  the 
position  they  were  in  before  the  contract  Unless  this  can  be 
done  the  Court  will  not  decree  restitutio  in  integrum:  Western 
Bank  of  Scotland  y.  Addie  (3).  In  the  present  case  the  com- 
pany ran  the  risk  of  the  length  of  life  of  Thomas  Cludk,  and  the 
purchase  turned  out  profitable,  'while  they  were  losers  by  others 
of  their  risks.  If  the  life  had  dropped  the  next  year  after  the 
annuity  had  been  granted,  the  company  could  not  have  set  the 
contract  aside,  on  their  discovery  of  the  mistake,  and  recovered  the 
money. 
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how  the  GommissionerB  aie  to  be  com- 
pensated, but,  whether  they  have  a 
right  to  rescind  the  contracts  altoge- 
ther. In  the  case  of  New  Bruntwick 
and  Canada  Railway  and  Land  Ccm- 
Vanyy,  Ckmyheare  (9  H,  L.  C.'Tll), 
the  circumstanoes  were  very  pecaliar, 
and  the  observations  made  in  that  case 
must  be  read  with  reference  to  the 
facts,  and  if  that  be  done  they  will  not 
he  found  to  conflict  with  the  decision 
in  RikMM  v.  Wtckham,  This  case,  I 
think,  comes  within  what  Lord  Eldon 
wonld  have  considered  fraud,  not  as 
understood  in  its  offensiye  sense,  but 
what  the  Court  treats  as  fraud.  It 
appearing  therefore,  to  me  that  the 
informant  and  Plaintiffs  have  made  out 
a  case  of  misrepresentation,  which  en- 
titles them  to  have  the  contracts  re- 


scinded, I  do  not  feel  any  difficulty  in 
making  the  declaration  which  they  ask, 
although  the  contracts  have  come  to  an 
end  through-  the  life  dropping.  As  to 
the  delay  which  has  taken  place,  it 
seems  to  me  that  the  Commissioners 
dune  to  the  Court  as  soon  as  they  dis- 
covered what  had  happened.  The  para- 
graph in  the  61st  section  of  the  Act,  in 
reference  to  not  coming  here  after  three 
months,  has  nothing  to  do  with  a  case 
of  misrepreaentatioB,  which  in  this 
Court  amounta  to  fraud.  Being  of 
opinion  that  the  informant  and  Plain- 
tififs  are  entitled  to  the  relief  which 
they  ask,  and  with  costs,  the  declara- 
tion and  decree  must  be  according  to 
the  prayer. 

(1)  9  H.  L.  C.  711. 

(2)  8  De  G.  &  J.  304. 


(3)  Law  Itep.  1  H.  L.,  Sc  145. 
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L.  J  J.  In  the  seooud  place,  the  proyisions  of  the  Act  are  made  ex- 

1874       pressly  to  'meet  a  case  of  this  nature.    The  45th  sectioik  of  the 
Attobhkt-    -^^  gives  power  to  the  CSommissionerB  to  rectify  mistakes.    If 
Gbxbsal     |]^g  jg  j^^^  strictly  compalsory,  it  was,  at  all  events,  in  the  con- 
Bav.       templation  of  the  Legislatare  that  all  mistakes  where  there  was 
no  frand  should  be  set  right  in  this  way,  and  the  pablic  hare 
been  indooed  to  deal  with  the  Commissioners  on.  that  Cooting. 
The  present  contract  differs  from  a  mere  voluntary  contract  with 
a  private  person,  because  the  Commissioners  are  bound  to  grant 
annuities  according  to  the  authorized  tables ;  therefore  if  the  com- 
pany had  in  1843  tendered  the  correct  amount  of  purchase-monev 
for  an  annuity  on  the  life  of  Thomas  Chalk,  the  Commissi(HieR 
would  have  been  bound  to  accept  it    The  company  is  willing  to 
do  that  now,  and  to  pay  interest  on  the  difference  at  £4  per  cent. 
If  the  Plaintiffs  are  right,  this  is  a  mere  money  demand,  and 
they  ought  to  have  sued  for  damages  in  a  Court  of  Law. 

[The  LoBD  Justice  James  : — ^That  objection  does  not  apply 
to  an  information.  The  Queen  can  sue  in  whatever  Court  she 
likes.] 

Lastly,  we  contend  that,  even  if  the  Plaintiffs  are  entitled  ta 
relief,  the  Court  was  mnong  in  giving  compound  interest 

Mr.  Hemming  (the  Sotieiior-Oeneral,  Sir  JS.  BaffgaUay,  ^ith 
him),  for  thd  Informant  and  Plaintiffs,  was  only  called  on  upon  the 
question  of  interest : — 

The  reason  for  giving  compound  interest  is,  that  the  Com- 
missioners would  have  been  bound  to  invest  and  accumulate  the 
money  in  the  public  funds. 

Sir  W,  M.  James,  L. J. : — 

In  this  case  I  am  of  opinion  that  the  decree  of  the  Yice-Ghan- 
cellor,  with  the  variation  that  has  been  mentioned  as  to  interest, 
must  be  affirmed.  No  doubt  it  is  an  unfortunate  case  for  the 
AiloB  Assurance  Company^  because  I  quite  feel  the  truth  of  what 
has  been  said  by  the  counsel  for  the  company,  that  they  hate 
been  running  the  risk  all  the  time  of  this  contract  turning  ont 
to  be  a  good  one ;  and  it  has  turned  out  to  be  agood  one ;  and  pro- 
bably others  which  they  had  made  with  the  Commissioners  tamed 
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out  badly.    But  at  the  same  time  I  think  that  this  is  not  a  defence       L.  JJ. 
open  to  them,  haying  regard  to  the  ground  upon  which  the  At-        is74 
tomey-Generaly  on  behalf  of  the  Crown,  seeks  to  set  aside  this    attobkey- 
contract»    The  Atlas  Assurance  Company  produced  to  the  Com-     ^""ebal 
missioners  for  the  Reduction  of  the  National  Debt  the  representa-       Hat. 
tion  which  they  are  bound  to  produce  under  the  Act  of  Parliament, 
and  which  was  the  yery  basis  of  the  grant  of  the  annuity  which 
they  obtained  from  these  Commissioners.    The  Commissioners 
had  no  authority  except  to  follow  strictly  the  Act  of  Parliament 
and  the  tables  prescribed  for  them ;  they  were  obliged  to  requite  a 
statement  of  age,  and  a  yerification  of  that  age,  as  the  basis  and  the 
essence  of  the  contract  on  which  they  were  proceeding  to  grant 
the  annuity.    The  AUas  Assurance  Company  produced  to  them,  it 
is  tnie,  without  any  fraud  on  the  part  of  the  directors  of  the  Atlas 
Assurance  Company^  who,  of  course,  would  not  be  capable  of  any 
such  fraud,  and  without  any  fraud  on  the  part  of  the  actuaries  or 
ofScers  managing  for  them,  but  through  some  most  extraordi- 
nary mistake  they  did  produce  to  the  Commissioners  for  the 
Reduction  of  the  National  Debt  a  statutory  declaration,  of  John 
Oliver  Hanson.    In  this  declaration  he  speaks  of  Thomas  Chalk  as 
residing  at  Kingston^  and  he  is  stated  to  be  of  the  age  of  sixty- 
four,  to  haye  been  bom  at  Barking ,  and  the  names  of  his  parents 
are  given.    It  appears  that  all  that  was  an  entire  mistake ;  that 
he  was  not  of  the  age  of  sixty-four,  but  of  a  much  younger  age ; 
that  he  was  not  bom  at  Barking ;  and  that  his  parents'  names 
were  not  the  names  given  there.    The  Atlas  Assurance  Company 
say  now  that  they  made  that  statement  because  they  were  misled 
by  an  agent  whom  they  had  employed  to  get  up  information  for 
them  as  to  good  lives  upon  which  they  were  to  buy  annuities.    It 
is  impossible  to  allow  persons  in  this  Court  to  escape  from  the 
effect  of  such  positive  representations  of  matters  of  &ct  upon  the 
ground  that  they  relied  upon  the  representations  made  to  them  by 
their  own  agent,  employed  by  them  for  the  purpose  of  getting  in- 
formation for  them.    If  a  man  makes  a  statement  based  upon  the 
information  which  he  has  received  from  another,  and  the  informa- 
tion is  wrong,  he  is  answerable  for  it,  but  he  has  his  remedy  over 
against  the  person  who  has  deceived  him.    Here  there  was  positive 
representation ;  the  contract  was  ''based  upon  it.    They  entered 
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L.  j.T.  into  the  contract  under  the  Act  of  Parliament^  and  the  basis  of  the 

1874  contract  having  fiedled,  the  grant  of  the  annuity  appears  to  me  to 

Attorkkt-  have  been  in  yiolatioQ  of  the  Act  of  Paxliament  and  void  from  the 

(5ENBRAL  beginning. 

s^T.  It  was  said,  howeyer,  that  we  ooght  not  to  treat  it  as  void  from 

the  beginning,  bnt  as  a  thing  capable  of  being  amended  under 
the  45th  section  of  the  Act.    Under  that  section  the  CommifisioiierB 
had  the  power  to  amend  any  mistake,  and  it  is  contended  that  we 
ought  to  treat  it  as  if  they  had  so  amended  it    It  was  said  that 
the  pubUo  Were  induced  to  enter  into  these  transactions  upon  the 
notion  that  the  Commissioners  had  such  power.    I  quite  agree  it 
is  very  likely  it  was  intended  to  be  an  assurance  to  the  public  that 
any  mere  mistake  would  not  be  harshly  dealt  with,  that  is  to  say, 
that  in  a  proper  case  the  Commissioners  would  am^id  it    Bnt  the 
public  had  only  to  rely  for  that  upon  the  fSact  that  the  Com- 
missioners were  a  public  body  who  would  be  responsible  to  public 
opinion,  the  Legislature,  and  the  Lords  of  the  Treasury,  for  any- 
thing harsh  or  oppressive  in  what  they  did.  *  But  the  Commis- 
sioners are  the  agents  of  the  GrOTemment,  subordinate  to  the 
Lords  of  the  Treasury,  and  are  not  to  be  subject  to  this  Court 
sitting  as  a  Court  of  Appeal  from  their  decision  on  a  matter  which 
they  are  left  by  the  Act  of  Parliament  to  decide.  No  Court  of  Law 
or  Equity  is  made  a  proper  tribunal  to  correct  any  mistake  ^hicb 
they  may  make.    The  Commissioners  for  the  Bedncticm  of  the 
National  Debt  are  persons  entrusted  by  law  with  that  authority, 
and  if  they  exercise  it  wrongly,  the  person  aggrieyed  ought  to 
appeal  to  the  proper  authorities,  and  complain  of  their  oondnct 
This  Court  cannot  interfere  because  it  may  think  that  they  ought 
to  have  taken  a  more  liberal  view  of  the  case  of  the  Defendant 
than  they  haye  done.    The  Attorney-General,  on  behalf  of  the 
Crown,  and  the  CommiBsioners  for  the  Beduetion  of  the  National 
Debt,  say  that  there  was  a  contract  obtained  upon  false  tepras^ta- 
tions  of  fact,  which  make  yoid  the  contract   It  appears  to  me  that 
we  haye  no  jurisdiction  to  substitute  another  contract  for  the 
contract  so  made.    We  can  only  set  it  aside  as  haying  been  ob- 
tained improperly  through  misrepresentation ;  and  that  being  so, 
the  money  paid  by  both  parties  under  the  contract  must  be  given 
back.    But  we  think  that  it  should  be  repaid  with  simple  interest 
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at  £4  per  ceut.  on  both  sides,  according  to  the  ordinary  rule  of  this       L.  JJ. 

Court  where  accounts  are  taken  in  similar  cases.  1674 

The  appeal  must  be  dismissed,  and  dismissed  with  costs.  Atto^et- 

Gbnuial 

Sir  G.  Melltsh,  L.J. : —  g^^. 

I  am  of  the  same  opinion.  I  entirely  agree  with  the  yiew  taken 
by  the  Yice-Chancellor  and  the  Lord  Justice,  that  here  there  was 
a  material  misrepresentation  of  fact  on  which  the  contract  was 
obtained.  I  am  disposed  myself  to  go  eyen  further  than  that,  and 
to  say  that  it  was  an  essential  part  of  the  contract  itself  that  this 
representation  should  be  true.  It  is  the  same  thing  as  in  an  ordi- 
nary case  of  a  policy  of  life  assurance,  where  certain  representa- 
tions as  to  the  age  of  the  person  insured,  and  as  regards  his  state  of 
hetdth,  are  made  the  basis  of  the  contract,  and  if  they  are  not  true 
the  insurance  office  is  not  bound  by  the  contract.  In  this  case 
there  is  no  actual  written  contract  or  grant  at  all,  there  is  merely 
a  contract  made  by  yirtue  of  the  Act  of  Parliament.  Then, 
when  we  have  looked  at  the  Act  of  Parliament,  it  appears  to  me 
that  the  person  who  obtains  the  policy,  whether  on  his  own  life  or 
upon  the  life  of  another  person,  is  obliged  by  the  Act  of  Parlia- 
ment to  make  a  representation  to  the  Commissioners  of  the  age  of 
the  life  upon  which  the  annuity  is  to  be  granted,  and  he  is  obh'ged 
to  send  in  a  proper  certificate  of  his  baptism  or  birth,  and  then  the 
Ciommissioners  are  to  ascertain  the  price  of  consols  at  the  time, 
and  to  calculate  by  certain  tables,  to  be  approved  from  time  to 
time  by  the  Lords  of  the  Treasury,  the  value  of  the  annuity  to  be 
granted ;  and  they  can  grant  the  annuity  upon  those  terms,  and 
upon  no  other  terms ;  and  where,  through  the  misrepresentation  of 
the  person  who  seeks  to  get  an  annuity  upon  the  life,  it  is  granted 
upon  different  terms,  it  appears  to  me  the  consequence  is,  that  the 
Commissioners  are  not  bound  by  that  contract,  but  that  they  are 
in  this  Court  entitled  to  have  it  rescinded. 

Then  with  reference  to  what  is  said  as  to  the  45th  section  of  the 
Act,  I  am  clearly  of  opinion  that  this  does  not  make  it  compulsory 
upon  the  Commissioners  to  amend  any  contract  in  which  there  has 
been  a  mistake,  but  it  only  gives  them  the  power  to  do  so  if  they 
think  proper.  The  words  are  in  themselves  permissive — that  "  it 
shall  be  lawful  for  them  "  to  do  it — and  although  it  is  not  neces- 
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L.  JJ.      sary  to  say  whether  this  is  sach  a  case  or  noU  it  appears  to  me 
1874       that  there  are  many  cases  where  it  would  be  perfectly  right  in 
Attobmst-   the  Commissioners  to  refuse  to  amend  any  such  contract,  as, 
GmBAh     f^f  instance^  if  it  appeared  that  the  misrepresentation  as  to  the 
Ray-       age  had  been  an  honest  mistake  at  the  time  when  it  was  made, 
but  that  the  annuitant  had  discovered  it  some  time  afterwards,  and 
had  gone  on  for  some  years  receiying  the  annuity  without  conuna- 
nicating  the  fact  of  the  mistake  to  the  Commissioners.  It  appears 
to  me  that  that  would  be  obyiously  a  ground  on  which  they  would 
be  entitled  to  refuse  to  make  the  amendment    But  I  think,  also, 
that  there  may  be  cases  of  extreme  negligence  on  the  part  of  the 
person  who  procures  the  life  in  not  ascertaining  the  right  age, 
which  may  very  well  be  a  ground  for  the  Commissioners  refusing 
to  amend  the  contract.  I  am  not  at  all  certain  that  the  present  ma^ 
not  fairly  be  said  to  be  a  case  of  that  kind.    I  think  at  least  yon 
might  expect  that  a  person  who  wishes  to  insure  the  life  of  another, 
if  he  really  does  not  know  for  certainty  where  the  man  was  bom, 
so  that  he  might  know  where  to  get  the  certificate  of  his  birth  or 
baptism,  would  go  to  the  man  himself,  and  ask  him  how  old  he 
was  and  where  he  was  bom,  so  as  to  be  certain  that  he  got  the  right 
certificates.    At  any  rate,  I  am  of  opinion  that  the  45th  section  k 
not  compulsory,  but  it  is  in  the  discretion  of  the  Commissioner 
whether  they  choose  to  amend  the  contract  or  not  where,  there 
has  been  a  mistake  with  respect  to  the  age.    If  they  decline  to 
amend  the  contract,  the  consequence  is,  that  there  has  been  db 
initio  no  contract  binding  upon  the  Commissioners,  and  they  are 
entitled  to  have  it  not  merely  set  aside,  but  they  are  entitled  to 
have  an  account  of  what  money  is  due  to  them  calculated  upon  that 
basis. 

Solicitors  for  the  Appellants :  Messrs.  Datce9  dt  Son. 
Solicitors  for  the  Treasury :  Messrs.  Baven  dk  Bradley. 
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Bankruptcy — Execution    Creditor — Protecttd    Traruaction — Bankruptcy    Act^         ^-^ 

1869,  8,  96,  8ub'8.  S— Notice  of  Act  of  Bankruptcy-^Onus  Frobandi—   Feb.  20,  27; 
Notice  to  Sherifs  Officer.  '   Mar^6. 

In  sect  95,  sub-sect.  8,  of  the  Bankruptcy  Act^  1869,  "  act  of  bankruptcy  * 
means  an  act  of  bankruptcy  which  has  been  committed  prior  to  the  time  of 
seizure. 

The  onus  is  on  the  execution  creditor,  who  cbiims  the  protection  of  that 
section,  to  prove  that  he  had  no  notice  of  any  prior  act  of  bankruptcy. 

Notice  to  the  sherifiTs  ofiBcers  in  possession  under  an  execution  of  an  act  of 
bankruptcy  is  not  notice  to  the  creditor. 

IHIS  was  an  appeal  from  a  decision  of  Mr.  Begistrar  Spring 
Bieey  sitting  as  Chief  Judge. 

The  facts,  so  far  as  they  were  nndisputed,  were  shortly  these : — 

W.  0.  MaianTe  was  a  box  manufacturer  in  BunhiU  Bow^  London. 

On  the  10th  of  October,  1873,  he  executed  an  assignment  of 
his  stock-in-trade,  which  was  in  tact  the  whole  of  his  property, 
to  W.  Etsam  to  secure  a  previous  debt. 

On  the  5th  of  November,  1873,  0.  8chv2te  obtained  judgment 
against  MatanTe  in  the  Court  of  Exchequer  for  £26  12s.  6d.  and 
£3  88.  costs. 

On  the  6th  of  November,  1873,  a  writ  oi  fi,fa,  was  issued  upon 
the  judgment,  and  the  sheriff  seized  the  goods  of  the  debtor. 

On  the  7th  of  November  MaianTe  filed  a  petition  for  liquidation 
by  arrangement,  and  on  the  8th  of  November  Mr.  Champneys  was 
appointed  receiver  of  the  estate. 

On  the  same  day  Messrs.  Anderdon  dk  Sons,  the  solicitors  for  the 

debtor,  wrote  to  Messrs.  Levy,  the  sheriff's  officers,  the  following 

letter : — 

"  8th  Nov.  1873. 
"  (Jentlemen, 

"  Be  W.  0.  MatanTe's  liquidation  proceedings. 

'^  Matanle  ats.  Schulte. 

**  Yesterday  we  filed  a  liquidation  petition,  and  to-day  got  Mr. 

/.  Champneys  appointed  receiver  and  manager  of  the  debtor's 

estate.    We  hereby  give  yon  formal  notice  that  the  said  0. 
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Malante,  on  the  10th  day  of  October  last,  committed  an  act  of 
bankraptcy  by  executing  a  bill  of  sale  or  assignment  of  the  whole 
of  his  estate  and  effects  to  W.  Eham,  oi,  &o.,  and  that  his  solicitors 
are  Messrs.  Van  Sandau,  of  13,  Kinff  Street,  Cheapside,  who  have 
written  ns  to  say  that  under  these  circumstances  if  you  attempt 
to  sell  it  will  be  at  your  peril.  We  must  also  state,  that  if  yon 
do  not  withdraw,  or  if  you  attempt  to  sell  under  the  circum- 
stances, we  shall  hold  you  responsible  on  behalf  of  the  receiyer 

and  the  general  body  of  the  creditors 

"  Yours  truly, 

*^  Anderson  dt  SonsJ* 

The  sheriff's  officers  received  this  letter  on  Monday  morning, 
the  10th  of  November. 

On  the  same  day  (the  10th  of  November)  Mr.  /.  E.  Anderson, 
one  of  the  firm  of  Anderson  dt  Sons,  called  on  Mr.  Stafford, 
SchvUe*8  solicitor,  in  company  with  the  receiver,  and  told  him  of 
the  filing  of  the  liquidation  petition,  and  asked  him  to  withdraw 
his  execution.  There  was  a  conflict  of  evidence  on  the  question 
whether  he  also  told  him  of  the  act  of  bfmkruptcy  committed  by 
the  execution  of  the  bill  of  sale  of  the  10th  of  October,  1873. 

Mr.  Anderson  and  Mr.  Stafford  made  affidavits,  and  they,  as 
well  as  Mr.  Stafford's  clerk  and  the  receiver,  were  examined  vim 
voce  before  the  Lord  Justice  on  the  appeal. 

Mr.  Anderson  and  the  receiver  stated  that  they  mentioned  to 
Mr.  Stafford  the  bill  of  sale,  and  referred  him  to  the  case  of  JSb 
,  parte  Eyles  (1),  on  which  they  relied  as  shewing  that  his  execution 
was  invalid  as  against  the  trustee  in  the  liquidation.  But  Mr. 
Stafford  stated  that  neither  the  bill  of  sale  nor  the  case  cited  was 
mentioned  at  that  interview,  and  that  they  only  discussed  the 
effect  of  the  liquidation  petition  on  the  execution,  which  Mr. 
Stafford  refused  to  withdraw.  Mr.  Stafford's  clerk  also  said  that 
Mr.  Anderson  came  again  on  Wednesday,  and  then  referred  for 
the  first  time  to  Ex  parte  Eyles. 

On  the  afternoon  of  the  same  day  (the  10th  of  November) 
Mr.  Anderson,  finding  that  Mr.  Stafford  would  not  withdraw  the 
execution,  paid  the  sherifi^s  officer  £36  13a.  for  the  debt  and 

(1)  Law  Rep.  16  £q.  09. 
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expenses  under  protesty  and  BohuUe  receivei  out  of  it  what  was 
due  to  him. 

At  the  first  meeting  of  creditors  held  shortly  afterwards  a  re* 
solution  was  passed  adopting  the  liquidation  and  appointing  a 
trustee. 

Under  these  circumstances  the  Begistrar  ordered  the  sum  of 
£36  138.  to  be  repaid  to  the  trustee  in  the  liquidation,  and  SehuUe 
appealed  from  this  order. 

Mr.  WinsloWf  Q.O.,  and  Mr.  Firday  Knight,  for  the  Appellant : — 

The  execution  was  protected  by  the  Bankruptcy  Act,  1869, 
sect.  95,  sub-sect.  3  (1).  The  notice  to  the  sheriflTs  officer  was  not 
notice  to  the  creditor.  That  was  decided  in  Bamaey  y.  Enton  (2), 
and  has  never  been  questioned.  The  sherifif  is  the  officer  of  the 
Court,  not  the  agent  of  the  creditor.  The  only  question,  there- 
fore, is  whether  Schvlte  or  his  solicitor  had  notice  of  the  bill  of 
sale  of  the  10th  of  October,  1873.  The  evidence  of  Mr.  Stafford 
%Dd  his  clerk  is  clear,  that  although  Mr.  Anderson  called  at  his 
office  on  the  10th  of  November,  he  did  not  mention  the  bill  of 
sale,  but  only  the  petition  for  liquidation ;  and  the  petition, 
although  an  act  of  bankruptcy,  was  not  prior  to  the  seizure,  and 
therefore  notice  of  it  was  not  sufficient  to  take  it  out  of  the 
protection  of  the  95th  section :  Ex  parte  Bocke  (3) ;  Evans  v. 
HaUam  (4). 

Mr.  De  Oex,  Q.C.,  and  Mr.  Bremner,{oT  the  trustee : — • 

The  title  of  the  trustee  in  liquidation  dates  back  to  the  act  of 
bankruptcy  committed  by  the  execution  of  the  bill  of  sale  of  the 
10th  of  October,  1873 :  Ex  parte  Eyles  (5).  The  evidence  is  no 
doubt  conflicting  on  the  question  whether  notice  of  the  bill  of  sale 

(1)  32  &  33  Vict.  c.  71,  sect.  95,      tachment  was  isgued  had  not,  at  the 


sub-sect.  8,  ennmerates,  among  trans- 
actioDs  relating  to  the  property  of  the 
bankmpt  which  are  protected :  "  Any 
execution  or  attachment  against  the 
goods  of  any  bankrupt  executed  in 
good  &ith  by  seizure  and  sale  before  the 
order  of  adjudication,  if  the  person  on 
whose  aooonnt  such  execution  'or  at- 


time  of  the  same  being  executed  by 
seizure  and  sale,  notice  of  any  act  of 
bankruptcy  committed  by  the  bank- 
rupt and  fkvailablc  against  him  for 
adjudication." 

(2)  10  M.  &  W.  22. 

(3)  Law  Rep.  6  Ch.  795. 

(4)  Ibid.  6  Q.  B.  713. 
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(5)  Law  Rep.  16  Eq.  99. 
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was  given  to  SchuUe's  solicitor  on  the  10th  of  November.    Bat  in 
the  first  place,  the  onus  is  on  the  creditor  of  proving  that  he  had 
no  notice:  Pearson  v.  Oraham  (1).     Therefore,  if  the  matter  is 
doubtful,  the  Court  will  presume  he  had  notice.    Secondly,  the 
probability  is  great  that  as  Mr.  Anderson  had  mentioned  the  bill 
of  sale  in  his  letter  to  the  sheriff,  he  would  also  mention  it  to 
Mr.  Stafford.    But  we  also  contend  that  it  is  not  necessary  under 
the  3rd  sub-section  of  the  95th  section,  that  the  act  of  bank- 
ruptcy, of  which  notice  is  given,  should  be  an  act  prior  to  the 
seizure.    In  the  corresponding  section,  sect.  20  of  the  Bankruptcy 
Act,  1849,  the  words  are,  **  notice  of  any  prior  act  of  bankruptcy 
by  him  committed.*'   The  95th  section  of  the  present  Act  does  not 
contain  any  such  word.    The  creditor  admits  that  he  had  notice  of 
the  filing  of  the  petition  for  liquidation  on  the  10th  of  November, 
and  we  say  that  notice  of  any  act  of  bankruptcy  was  sufficient  to 
deprive  him  of  the  protection  of  the  section.     We  also  say  that 
there  was  no  sale  in  this  case,  and  the  property  in  the  goods 
never  passed  out  of  the  trustee,  to  whom  they  belonged :  Slater  r. 
Finder  (2). 


Sir  G.  Mkllish,  L.J. : — 

The  question  which  arises  in  this  case  is,  whether  the  trustee  in 
liquidation  is  entitled  to  recover  back  the  proceeds  of  an  execotion 
from  the  execution  creditor,  upon  the  facts  which  have  been  proved 
before  me. 

Prima  facie  the  title  of  the  trustee  in  the  liquidation  refers  beck 
to  the  act  of  bankruptcy  of  the  10th  of  October,  1873,  and  the 
seizure  by  the  sheriff  was  therefore  the  seizure  of  the  goods  of  the 
trustee,  not  of  the  goods  of  the  execution  debtor.  But  the  Appel- 
lant places  reliance  on  the  3rd  sub-section  of  the  95th  section  of  the 
Bankruptcy  Ad,  1869,  which  protects,  notwithstanding  any  prior 
act  of  bankniptcy,  any  execution  or  attachment  against  the  goods 
of  any  bankrupt  if  the  creditor  who  issues  such  executioner  attach- 
ment had  ''not  at  the  time  of  the  same  being  executed  by  seizure 
and  sale,  notice  of  any  act  of  bankruptcy  committed  by  the  bank- 
rupt and  available  against  him  for  adjudication." 


(1)  6  A.  &  E.  899. 


(2)  Law  Rep.  6  Ex.  228 ;  Ibid.  7  Ex.95. 
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Now  the  question  arises  on  the  section^  which  is  partly  one  of  law 
and  partly  one  of  &ctf  whether  the  creditor  had  in  this  case  notice  of 
an  act  of  bankruptcy  within  the  meaning  of  the  section.  Although 
^e  word  **  prior  "  is  omitted  in  this  section,  I  think  it  must  refer 
to  an  act  of  bankmptcy  prior  to  the  seizure ;  because  if,  in  fact, 
there  was  no  act  of  bankruptcy  prior  to  the  seizure,  the  seizure  (if 
under  £50)  is  good;  and  I  cannot  think  that  the  Legislature 
meant  to  make  it  material  whether  the  execution  creditor  did 
or  did  not  have  notice  of  an  act  of  bankruptcy,  which  was  not 
prior  to  the  seizure,  and  therefore  was  not  itself  material  to  the 
yalidity  of  the  execution.  Therefore  it  is  necessary  to  decide  the 
question,  i^  in  fact,  the  creditor  had  notice  of  the  bill  of  sale 
executed  on  the  10th  of  October. 

On  the  authority  of  Pearson  ▼•  Chraham  (1)  I  am  of  opinion  that 
the  onus  of  proof  lies  on  the  execution  creditor  to  shew  that  he 
had  no  notice  of  a  prior  act  of  bankruptcy,  and  I  must  therefore 
see  whether  the  creditor  in  this  case  has  discharged  that  duty. 
[His  Lordship  then  carefully  considered  the  evidence  in  the  case, 
and  said  that  although  there  was  no  reason  to  suppose  that  any  of 
the  witnesses  had  intentionally  misstated  what  had  occurred,  yet 
on  the  balance  of  the  testimony  Sehvlte  had  not  made  out  to  his 
satisfaction  that  he  had  no  notice  of  the  bill  of  sale  before  the  pay- 
ment out  of  the  execution  which  took  the  place  of  a  sale  by  the 
sheriff.  Therefore  the  sale  must  be  declared  invalid,  and  the 
creditor  must  return  the  money.  The  appeal  must  be  dismissed 
with  costs.} 

Solicitors :  Mr.  W.  Stafford ;  Messrs.  Andenon  &  Sim$. 

(1)  6  A.  A;  E.  899. 
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L.  a  r  MATNARD  v.  EATON. 

and  L.  JJ«  * 

lg74  [1869    M.    180.] 

Companf^Tranrfer  of  Shareg — Infant  Trantferee — Seal  Purt^aaer^ 
Compromise  rf  Action  hrought  hy  In/ant, 

The  Defendant  purchaaed,  throngh  hia  broker^  300  ahaiea  in.  a  jdnt  stock 
company,  and  gave  directiana  that  they  ahould  be  tranaferred  into  the  same 
of  hia  son,  O,  E.  On  the  same  dayHhe  Plaintiff  inatrncted  hia  broker 
to  sell  100  aharea  in  the  company,  and  they  were  booght  by  the  Defendant*! 
broker,  on  hia  aooonnt,  throngh  a  Jobber  in  the  ordinary  way,  and  wete  tmo- 
ferred  to  G.'^E^  and  were  regiateied  in  hia  name.  At  that  time  O,  E.  was 
an  infant,  of  which  fact  the  Plaintiff  waa  not  aware.  So(m  afterwards  the 
company  waa  wound  up  yolnntarily,  and  G.  E,  then  brought  an  acCioa  by 
hia  &ther,  aa  next  friend,  againat  the  Plaintiff^  who  waa  an  auditor  of  the  com- 
pany, charging  him  with  fraud  in  selling  the  aharea,  knowing  that  tiie 
company  was  in  an  insolvent  condition,  and  claiming  damages.  The  actiaa 
•  waa  compromised  on  the  terms  that  all  charges  of  fraud  should  be  withdiawn, 
and  that  the  purchase-money  should  be  repaid  to  G.  E,  The  liquidaton  od 
discovering  that  G.  E.  was  an  infant  aubatituted  the  name  of  the  Flaintifr 
for  his  aa  a  contributory  of  the  company.  The  Plaintiff  then  filed  a  bill 
against  the  Defendant,  charging  that  he  waa  the  real  purchaser  of  the  shares, 
and  that  the  Plaintiff  waa  not  aware  of  that  fiust  when  he  entered  into  the 
compromise  with  G.  ^.,  and  claiming  to  be  indemnified  by  the  Defendant 
against  all  lose  in  respect  of  the  tiansaotion : — 

Hdd^  by  MaUns^  V.G.,  that  the  Plaintiff  was  entitled  to  be  indemnified, 
and  that  he  waa  not  precluded  from  maintaining  the  suit  by  the  compromise 
with  G.  E. : 

But  hdd^  by  the  Court  of  Appeal  (reversing  the  dedaion  of  Jfa/uu; 
V.G.X  that  the  compromise  was  an  effectual  bar  to  the  Plaintiff's  daim  to 
relief,  and  that  the  fact  of  hia  ignorance  that  the  Defendant  was  the  real 
owner  of  the  shares  waa  immaterial 

X  HIS  was  an  appeal  from  a  decision  of  Vice-chancellor  Malins. 
On  the  4th  of  September,  1866,  the  Defendant,  Edward  Eaion, 
a  drysalter  at  Maeclesjidd,  being  at  the  tune  a  ghareholder  in  the 
Bank  of  Einduslan,  China,  and  Japan,  gave  directions  to  hs 
broker,  at  Mandiesler,  to  purchase  300  shares  of  £100  each  in  that 
company,  for  the  next  settling-day,  which  was  the  18th  of  Septem- 
ber. On  the  8th  of  September  he  wrote  to  the  broker  desiriiig 
him  to  have  the  shares  transferred  into  the  name  of  hiB  sod, 
Charge  Eaianf'whom  he  described  as  a  drysalter, of  Uptan^  Macieh 
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Jidd.    On  the  4th  of  September  the  Plaiiitifi;  Fredetiek  MaynarA,       uo. 

who  was  the  owner  of  100  shareB  in  the  company,  on  which  £26 

bad  been  paid  up^  gave  directions  to  his  broker  to  sell  them  for  the 

13th,  and  they  were  sold  through  a  jobber  in  the  ordinary  way,  at    ^^^^>» 

the  price  of  £3  lOi.  per  share,  to  the  Defendant's  broker,  who     £atov. 

gave  the  name  of  Qeorge  Eaton  as  the  intended  transferee. 

On  the  14th  of  September  the  pnrchase-money,  amounting  to 
£850,  was  paid,  and  the  shares  were  transferred  to  George  Eaion, 
who  was  shortly  afterwards  registered  as  the  holder  of  those  shares. 

At  the  time  of  the  transfer  Qeorge  Eaton  was  an  infant  of  the 
age  of  seventeen  years,  but  the  Plaintiff  was  not  aware  of  his 
infancy. 

On  the  16th  of  Noyember,  1866,  the  auditors  of  the  company 
presented  a  report  to  the  shareholders,  giving  an  unsatis£EUstory 
aooount  of  the  fiwannml  condition  of  the  company ;  and  soon  after- 
wards Charge  Eaton  wrote  to  the  Plaintiff,  who  was  one  of  the 
auditors,  stating  that  he  was  only  eighteen  years  of  age,  and  charg- 
ing the  Plaintiff  with  unfEumess  in  the  transaction,  and  claiming  to 
have  his  purchase-money  returned. 

On  the  10th  of  December,  1866,  resolutions  were  passed  for 
winding  up  the  company  voluntarily,  and  the  winding-up  was 
afterwards  ordered  to  be  continued  under  the  supervision  of  the 
Court. 

On  the  14th  of  February,  1867,  Qeorge  Eaton  commenced  an 
action  against  the  Plaintiff  Maynard  in  the  Court  of  Common 
Pleas  by  the  Defendant,  EiuKird  Eaton,  as  his  next  friend,  charg- 
ing fraud  against  Maynard  and  jGailure  of  consideration  for  the  sale 
of  the  shares,  and  claiming  damages. 

Maynard  pleaded  to  the  action,  denying  the  charges  of  fraud, 
bat  after  the  cause  was  set  down  for  trial  the  action  was  com- 
promised on  the  terms  of  Charge  Eaton  withdrawing  all  the 
charges  of  fraud  and  Maynard  repaying  the  purchase-money  to 
him. 

George  Eaiorie  name  was  originally  placed  on  the  list  of  con- 
tributories  of  the  company,  but  the  liquidators  afterwards  removed 
it,  and  placed  the  Plaintiff's  name  in  its  stead.  The  Plaintiff 
allied  in  his  bill  that  the  Defendant  Edward  Eaton  was  the  real 
pnrchaser  of  the  sharei^  and  that  the  purchase-money,  when  re- 
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paid  under  the  compromisey  passed  into  his  bands.  He  ako 
alleged  that  he  did  not  know  or  suspect  at  the  time  of  the  com- 
promise that  the  Defendant  Edioard  Eaton  was  the  real  purchaser 
of  the  shares,  or  that  they  had  been  bought  by  his  direction^  but 
had  discovered  these  facts  subsequently.  He  therefore  prayed  for 
a  declaration  that  the  Defendant  was  the  real  owner  of  the  shares, 
and  that  he  was  liable  to  indemnify  the  Plaintiff  from  all  liability 
in  respect  of  them. 

The  Defendant  stated  in  his  answer  that  he  had  given  his  son 
£1000  as  an  advancement,  and  that  the  shares  were  purchased  for 
the  benefit  of  his  son,  and  paid  for  as  part  payment  of  that  money. 
He  also  relied  on  the  compromise  of  the  action  as  a  bar  to  the 
suit. 

The  Vice-Ohanoellor  granted  the  relief  prayed,  being  of  opioioD 
that  the  Defendant  was  the  real  purchaser  of  the  shares,  and  that 
the  compromise  was  not  a  bar  to  the  suit  (1).  From  this  decree 
the  Defendant  appealed. 


(1)  1873.  Dec.  16. 

Sib  B.  Malins,  V.C,  after  stating 
the  circumBtaooes  lelating  to  the  pur- 
chase of  the  shares,  conUnued  >— 

Now  there  can  be  no  doubt  whatever 
that,  in  full  belief  that  George  Eaion 
was  a  person  capable  of  binding  him- 
self, the  deed  of  transfer  was  forwarded 
to  the  father.  The  father  was  the 
attesting  witness,  and  I  am  bound  to 
attribute  to  him  a  knowledge  that  these 
were  shares  of  £100,  upon  which  £26 
only  had  been  paid  at  that  time,  and, 
therefore,  thej  were  liable  to  £74  more, 
and  making  altogether  £7400 ;  and  it 
is  by  his  directions  that  this  deed  is 
prepared,  by  which  a  boy  under  eigh- 
teen years  of  age,  with  his  full  know- 
ledge, is  made  to  enter  into  a  covenant 
which  might  involye  an  obligation  of 
paying  £7400  in  money.  Is  it  pos- 
sible that  any  Court  can  justify  that 
as  a  fair  transaction  on  the  pert  of  the 
father  ?  It  is  said  that  he  bought  the 
shares  for  his  son ;  that  he  had  given 


the  son  £1000,  and,  therefore,  tk 
shares  being  bought  for  the  son,  irac 
properly  transferred  into  the  8od*s 
name;  Upon  that  I  must  observe  vptn 
the  evidence  that  I  cannot  ocnsider 
that  the  shares  were,  in  the  sense  id 
which  the  words  have  been  used  by 
the  Defendant's  counsel,  bought  for  the 
son.  They  were  bought  by  the  &tlier 
himself.  Every  one  of  the  letten  lie 
wrote  to  the  stockbrokers  desires  them 
to  buy  shares  for  him,  and  the  nsme 
of  the  son  is  not  in  any  one  of  tbem. 
They  were  bought  for  himself;  sod 
Hr.  Barker^  the  broker  who  mtkes 
the  affidavit,  swears  that  'from  bato- 
ning to  end  of  the  transactioD  be  Dever 
heard  of  the  name  of  the  son  until  the 
name  was  supplied  to  him  by  tbe  letter 
of  the  8th  of  September.  He  also  aijs 
— and  as  a  respectable  man  he  could  not 
do  otherwise— 'that  when  the  name  of 
the  son  was  supplied  to  him,  he  be- 
lieved him  to  beof  fullage,andospsbIe 
of  binding  himself. 
Now,   therefore,  apart  irom  other 
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Mx.  Cotton^  Q.O.i  and  Mr.  Inee^  for  the  Appellant. 

They  were  stopped  by  the  Courts  and  the  counsel  for  the  Plaintiff 
Avere  called  on  to  shew  why  the  compromise  was  not  a  bar  to  the 
suit. 
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oonsideratioiis  which  I  shall  have  to 
advert  to,  thia  was  a  transaction .  in 
which  Mr.  Maynard^  who  was  desirous 
of  getting  rid  of  his  liability  on  the 
shares^  on^t  to  have  got  rid  of  it  if 
fairness  had  been  observed  in  the  trans- 
action; if  the  father  did  buy  for  the 
ison  he  was  bound  to  know,  and  did 
"know,  that  the  son  was  incapable  of 
taking  on  himself  the  obligations  at- 
tached to  the  transaction ;  if  he  bought 
for  the  son  he  was  bound  to  put  himself 
in  the  same  situation  as  the  son,  and  as 
the  son  could  not  perform  the  obliga- 
tions, to  perform  them  himself.  I  can- 
not look  upon  the  transaction  as  a  fair 
transaction.  I  do  not  say  the  father 
intended  thereby  to  commit  a  fraud; 
but  I  am  perfectly  clear  that  ho  in- 
tended thereby  to  evade  the  liability 
that  attached  to  the  shares;  and  his 
object  in  putting  the  name  of  the  son 
must  have  been  that»  if  the  thing  went 
well,  the  son  would  have  the  shares;  if 
it  went  ill,  the  vendor  would  have 
nobody  to  whom  he  could  look  for 
indemnity,  but  would  have  to  bear  the 
bnmt  of  the  battle  himself. 

Can  anybody  say  that  such  a  trans- 
action as  that  ought  to  be  approved 
of  ?  A  purchaser  who  buys  shares  with 
liabilities  on  them  is  bound  to  know, 
and  the  Court  must  attribute  this 
knowledge  to  him,  that  the  object  of  the 
seller  may  be  to  get  rid  of  liability— 
the  purchaser  is  bound  to  give  the  name 
of  some  person  who  will  take  on  him- 
self the  liability,  and  therefore  absolve 
the  aaller.  That  knowledge  Mr.  EaUm 
ponessed.  He  was  a  shareholder  in  the 
company ;  he  knew  that  it  was  in  a  tot- 
tering and  weak  condition — for  a  man 


who  is  a  shareholder  in  a  company  whose 
shares  have  ftllen  from  £26  to  between 
£3  and  £4,  must  know  it  is  in  a  totter- 
ing condition,  and  a  pure  speculation 
whether  the  thing  would  go  on  or  not 
— and,  therefore,  pn  every  principle  he 
was  bound  to  know  the  obligations  that 
were  imposed  on  him,  and  that  the 
seller  sold  them  because  he  wanted  to 
get  rid  of  the  pliability,  and  the  pur- 
chaser was  bound  to  take  the  liability 
on  himself.  What  is  the  consequence 
of  this  transaction?  If  Mr.  Edward 
Eaton*8  name  had  been  inserted,  the 
question  never  would  have  arisen.  Mr. 
Maynard  fairly  and  honourably  sold 
his  shares  in  the  market :  he  did  not 
desire  to  keep  them,  and  if  he  found  a 
man  who  desired  to  have  them,  he 
expected  to  get  rid  of  his  liability. 
What  is  the  consequence  ?  The  con- 
sequence contemplated  by  the  feither 
has  taken  place.  The  thing  turned  out 
disastrously.  Mr.  Maynard  is  to  bear 
all  the  loss,  and  the  father  and  son  are 
to  bear  none ;  while,  if  the  thing  had 
gone  to  a  high  premium,  they  would 
have  sold  the  shares.  Mr.  Maynard 
would  have  got  rid  of  the  liability,  but 
he  never  could  have  had  any  advantage 
from  the  transaction.  Therefore  on  the 
original  transaction  it  being  perfectly 
clear  that  the  father  was  the  purchaser, 
and  that  the  father  had  imposed  on  him 
the  obligation  either  to  take  the  shares 
in  his  own  name,  or  to  give  another 
name  on  the  naming  day,  as  he  has 
flailed  to  do  that,  he  is  not  absolved 
fh>m  the  obligation  now  to  indemnify 
him,  to  the  same  extent  as  if  he  had 
done  it  in  the  transaction  as  it  origin- 
ally stood. 


Matnard 
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Katnabd 

r- 
Eatox. 


Mr.  Olasse,  Q-C,  Mr.  Hiffffins,  Q.C.,  and  Mr.  Orostfenor  Woods, 
for  the  Plaintiff:— 

At  the  time  of  the  compromise  the  present  Plaintiff  was  entirely 


Now  if  Mr.  E.  EaUn  had  been  a 
jobber,  his  liability  ia  settled  by  de- 
cisions. Can  it  make  any  distinction 
if  he  is  not  a  jobber?  In  my  opinion, 
none  whatever.  My  view  of  the  sab- 
ject  may  be  seen  in  the  case  of  C6U& 
▼.  Bri$towe  (Law  Bep.  4  Gh.  3).  A 
jobber,  the  moment  he  porchases  shares, 
as  between  him  and  the  seller  under- 
takes all  the  obligations  of  a  pmchaser ; 
but  by  the  custom  of  the  Stock  Ex^ 
change  a  jobber  can  get  rid  of  his  lia- 
bility, as  the  decisions  now  stand,  by 
^▼ing  another  name.  If  he  gives  the 
name  of  an  infant,  he  fails  to  comply 
with  that  requisition,  and  himself  re- 
mains liable.  Mr..filciAmisnota  jobber, 
but  a  purchaser  on  the  Stock  Exchange ; 
and  as  a  jobber  would  have  got  rid  of 
the  liability  by  giving  another  name,  it 
seems  to  follow  that  Mr.  Eaton  would 
have  done  just  the  same  if  he  had 
given  the  name  of  an  adult  instead  of 
an  infant,  and  if  that  name  had  been 
accepted  by  the  company  as  a  person 
capable  of  relieving  from  liability,  there 
would  be  an  end  of  all  question. 

This  is  no  longer  open  to  specula- 
tion, because  it  has  recently  been 
settled  by  the  Court  of  Appeal  in  the 
case  of  Merry  v.  NickdUs  (Law  Bep.  7 
Ch.  738).  It  had  been  decided  by  the 
Master  of  the  Bolls  in  Bennie  v.  Mor* 
ri9  (Law  Bep.  13  Eq.  203)  that  where 
a  jobber  or  broker  gave  the  name  of 
an  infant  he  absolved  himself  from  any 
liability.  That  is  overruled  by  Merry 
V.  NickaXU. 

In  this  case,  therefore,  when  Mr.  E, 
Eaton  entered  into  the  contract^  he 
could  not  get  out  of  its  consequences 
except  by  supplying  another  name 
capable  of  accepting  the  transfer  and 


paying  for  the  shares.  That  he  hasnot 
done,  because  he  has  given  the  name  c^ 
a  person  who  is  ^absolutely  incapable 
of  accepting  the  transfer;  and  thoe 
being  no  acceptance  of  the  transfer, 
nothing,  in  my  cpinico,  can  be  mate 
clear  upon  the  facts  which  I  have 
stated  than  that  the  Defendant  E.  Ea- 
ton^ by  entering  into  the  contzact,  i» 
liable  to  Mr.  Maynard^  the  seQer,  to 
indemnify  him  against  all  future  cills, 
and  to  take  the  shares  as  they  stood  at 
that  time. 

Now,  the  case  so  far  being  voy 
simple,  there  are  several  defences  set 
up.  First,  it  is  said  that  the  son  vas 
the  purchaser.  I  am  clearly  of  opinion, 
for  the  reasons  I  have  already  stated, 
that  I  must  regard  not  the  son  as  the 
purchaser,  but  the  father.  The  fiuher 
transacted  every  part  of  the  basineB. 
The  brokers  who  transacted  the  pur- 
chase for  him  prove  that  theyuDde^ 
stood  they  were  acting  for  him ;  and  I 
am  bound  to  say  that,  in  my  opiniixi, 
this  is  an  after-thought,  when  he  says, 
that  out  of  the  £1000  which  he  ooo- 
templated  giving  him  (he  does  not 
pretend  to  say  that  he  paid  the  money 
over  to  the  son),  he  intended  the  price 
of  these  shares  to  be  deducted.  I  am 
decidedly  of  opinion,  whatever  his  in- 
tention may  have  been,  he  was  acting 
on  behalf  of  the  infant,  and  he  is  not 
entitled  to  throw  on  the  vendor  the 
liability  for  the  shares,  but  he  is  fanmd 
to  stand  in  the  same  situation  as  if  he 
had  bought  on  his  own  account. 

But  then  another  defence  is  set  up. 
It  is  said  Mr.  Maynard  is  not  entitled 
to  succeed  in  this  suit  because  be  has 
been  guilty  of  fraud  in  the  transactioD, 
and  he  is  by  the  answer  distioctly 


VOL.  EL] 


OHANGBBT  APPEALa 


419 


ignorant  of  facte  that  led  to  the  filing  of  this  bill.  He  made  the 
compromise  upon  the  faith  of  the  son  having  bought  the  shares 
with  his  own  money  and  for  his  own  benefit.    The  bill  does  not 
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aociued  of  fraud  in  the  tranaaction. 
Now  what  is  the  fraud  charged  against 
'Mi.Maynardt  It  is  that^  haying  been 
appointed  an  auditor  of  this  company 
in  18669 1^0  ^^  made  a  report  of  its 
affain  dated  the  lOth  of  May,  1866, 
and  was  acquainted  with  the  failing  con- 
dition of  the  company.  [His  Honour 
then  considered  the  facts  in  evidence 
on  this  point,  and  continued :— ]  It  is 
plain  that  Mr.  Mayfhard  knew  no  more 
than  Mr.  E.  £aian  himself  did.  To 
attribute  to  Mr.  Maynard,  under  those 
circnmstances,  any  fraud  in  the  trans- 
action is,  in  my  opinion,  totally  un- 
justifiable. That  part  of  the  defence, 
therefore,  fails.  Indeed,  I  am  bound 
to  say  the  learned  counsel  who  ap- 
peared before  me  scarcely  pressed  that 
point 

Then  the  only  remaining  defence  is 
this :  It  appears  that  Mr.  E,  Eaian^ 
carefully  concealing  from  Mr.  May^ 
nard  the  nature  of  the  transaction, 
and  concealing  the  fact  that  he  was 
the  purchaser  of  these  shares,  and 
keeping  him  in  ignorance  of  this,  took 
a  step  which  I  should  say  was  a  very 
unbecoming  one.  He  brings  an  action 
in  the  name  of  his  son  as  an  infant, 
and  he  most  improperly  charges  Mr. 
Maynard  with  fraud  in  Uie  transaction, 
and  seeks  to  get  back  the  money  on 
behalf  of  the  infant.  The  case  came 
on,  and,  under  the  advice  of  the  counsel 
for  Mr.  Maiynardf  it  is  compromised 
on  the  terms  of  all  charges  of  fraud 
bemg  withdrawn  and  Mr.  Maynard 
returning  the  money.  Now  on  the 
other  parts  of  the  case  I  felt  no  doubt, 
but  this  part  of  the  case  is  not  abso- 
lutely free  from  difficulty. 

Mr.  Maynard  states  that  his  motive 


for  compromising  that  action  was  not 
only  that  he  felt  he  could  not  retain 
the  money  of  an  infant  paid  under  such 
circumstances.  He  states  that  at  that 
time  the  charges  of  fraud  were  utterly 
groundless ;  and  I  have  already  said  I 
entirely  agree  with  him  on  that  subject. 
His  affidavit  states  that  the  sale  of 
the  shares  was  made  with  perfect 
honafideSf  and  that  he  had  not,  at  the 
time  of  such  sale,  any  belief  that  the 
market  price  of  shares  in  the  company 
— ^at  which  the  shares  were  sold — ^was 
more  than  they  were  worth.  He  had 
not,  in  fact,  at  that  time  conunenced 
the  investigation  into  the  accounts  of 
the  company  which  led  to  the  un&vour- 
able  report  issued  to  the  shareholders, 
and  he  was  ignorant  of  the  financial 
condition  of  the  company.  But  there 
was  at  that  time  great  excitement  in 
the  public  mind  on  the  subject  of  joint 
stock  companies,  occasicmed  by  the  then 
recent  severe  panics  and  great  suspioion 
of  directors  and  auditors  of  companies ; 
and  he  was  advised  that  the  public 
would  be  under  the  impression  that,  as 
one  of  the  auditors  of  the  company,  he 
ought  to  have  been  acquainted  witii  all 
its  affiurs,  and  that,  if  he  defended  the 
action  by  stating  the  actual  facts,  he 
would  not  only  severely  prejudice  his 
own  reputation  as  a  professional  ac- 
countant, but  also  give  rise  to  an  un- 
fair outcry  against  auditors  in  general ; 
and  he  accordingly  consented  to  the 
above-mentioned  compromise.  He  says 
that  he  did  not  then  know  or  suspect 
that  the  Defendant  was  the  real  pur- 
chaser of  the  shares,  and  that  they  had 
been  bought  by  him,  or  by  his  direction, 
and  for  his  benefit;  nor  that  he  had 
paid  for  them  out  of  his  own  money. 
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17. 

Eaton,. 


attempt  to  set  aside  the  compromise^  bat  we  contend  that  the 
Plaintiff's  rights  against  the  father  are  untouched  by  it.  WhateTer 
dealings  he  may  have  hafl^with  the  son,  while  in  ignorance  that  he 


nor  that  he  had  given  the  name  of  his 
son  as  transferee.  He  then  states  the 
circnmstanoes  as  to  the  appointment  of 
auditor,  and  of  his  receiving  the  report, 
and  his  total  ignorance  of  there  being 
anything  unsound  in  the  affidrs  of  the 
company  beyond  what  was  stated  in 
his  report.  If  he  had  entered  into  the 
compromise  with  full  knowledge  of  all 
the  drcamstanoes,  I  should  have  come 
to  the  conclusion  that  it  was  an  actual 
'bar  to  this  suit.  But  nothing  can  be 
more  clear  than  that,  according  to  the 
doctrine  of  this  Courts  if  a  person  is 
induced  to  enter  into  the  compromise 
of  a  claim,  and  one  party  is  in  posses- 
sion of  facts  which  he  suppresses  from 
the  other,  this  Court  cannot  allow 
that  compromise  to  stand.  I  men- 
tioned, in  the  course  of  the  argument, 
the  strongest  illustration  I  knew  of 
such  a  case ;  that  was  the  celebrated 
case  of  Chrdon  v.  Oordon  (1  Mer.  141), 
decided  by  Lord  Eldon,  There  being  a 
doubt  whether  the  elder  brother  was 
legitimate,  he  was  induced  to  enter 
into  a  compromise,  the  second  son 
being  in  possession  of  a  fact  which  was 
not  communicated  to  the  elder  brother. 
The  suppression  of  that  ^t,  trifling 
as  it  was,  vitiated  the  whole  transac- 
tion. So  in  this  case,  a  compromise 
entered  into  by  the  father  in  the  name 
of  the  son,  suppressing  the  fact  that 
the  father  had  been  the  real  purchaser 
would,  in  my  opinion,  if  it  had  been 
in  this  Court,  have  entirely  vitiated 
the  transaction.  On  these  grtunds,  I 
come  to  the  conclusion  that  the  com- 
promise is  not  a  bar  to  the  suit. 

Therefore,  first,  I  decide  in  favour  of 
the  Plaintifif  on  the  ground  that  the 
Defendant  was  bound  to  supply  a  good 


name,  and  not  that  of  an  infimt;  that 
Mr.  Maynardf  by  the  original  transac- 
tion, had  a  right  to  require  that  of  him ; 
and,  according  to  the  words  I  quoted 
from  Lord  Justice  cTomes't  decinon,  he 
has  not  given  the  name  of  a  person  who 
could  take  the  contract  from  him  and 
relieve  Mr.  Maynard,  On  that  grouzMl 
I  am  of  opinion  Mr.  Ectton  is  bound  to 
indemnify  Mr.  Maynard  against  the 
shares.    The  words  of  the  prayer  of 
the  bill  are  **  that  it  may  be  declared 
that,  under  the  circumstances  herein 
appearing,  the  Defendant  ought  to  be 
considered  and  treated  as  the  purchaser 
from  the  Plaintiff,  and  tbe  owner  of  tiie 
said  100  shares.**    I  do  not  know  if 
those  words  **  owner  of  the  shaies  *  are 
quite  necessary.    I  was  much  pressed 
with  the  case  decided  by  Lord  Justice 
c/ofnes,  of  Oaddlan  v.  B6b9on  (Law 
Bep.  10  Eq.  47).     That  was  a  case 
where  A.  bought  shares  on  bb  own 
account ;  when  the  naming  day  came 
he  gave  the  name  of  a  servant  lEicapabie 
of  bearii^  the  brunt  of  the  transfer. 
Lord  Justice  Jamei  there  dedded  that 
was  a  vitiated  transaction.  Habaon  was 
the  real  purchaser,  though  he  gave  the 
name  of  the  servant  as  transferee.  He 
made  Hdmn  pay  all  the  ahares  and 
indemnify  the  seller.     He  put  it  oa 
the  ground  that  the  seller  was  a  trustee 
for  Hctwm^  the  purchaser.    If  that  he 
the  true  ground  (and  I  entirely  agree 
with  it),  it  is  equally  applicable  to  this 
case,  because,  on  the  common  principle 
of  this  Court,  directly  the  v^dor  sells 
property  he  becomes  trustee  for  the 
purchaser,  and  the  purchaser  becomes 
trustee  of  the  money  for  the  seller.   So 
when  Mr.  Maynard  sold  the  shares,  he 
became  trustee  for  Mr.  Eaihn,   If  the 
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was  a  mere  tnutee  of  the  shares,  he  has  done  nothing  to  prevent       u  a 

him  from  claiming  an  indemnity  against  the  real  purchaser  when 

he  has  discovered  him.    The  vendor  of  ^shares  is  entitled  to  a       ^^ 

transferee  who  will  absolve  him  from  liability,  and  as  the  father    Maynabd 

put  in  the  name  of  an  infant  he  must  indemnify  the  vendor  against      Eatok. 

the  loss  he  has  occasioned  him:  Merry  v.  Niekalk  (1);  CaeteUan 

v.  Eolbean  (2). 

Lord  Cairns,  L.C. : — 

I  think  it  better  to  assume,  for  the  sake  of  argument,  that  the 
real  owner  of  the  shares  was  the  father,  and  that  he  was  using  the 
name  of  his  son  as  the  purchaser,  while  intending  to  retain  the 
benefit  of  them  for  himself.  There  might  be  some  fine  shade  of 
difference  between  a  father  buying  for  himself  and  a  father  buying 
for  his  son,  intending  bond  fide  to  give  his  son  the  benefit  of  the 
purchase.  Putting  aside  such  questions,  I  assume  that  the  father 
intended  to  purchase  these  shares  for  his  own  benefit.  But  these 
shares  were  registered  in  the  name  of  the  son,  and  before  the  action 
was  brought  for  the  rescission  of  the  contract  the  'PlainiiS  Mat/nard 
was  informed  that  the  transferee  was  an  infant,  and  he  knew  that 
the  shares  had  been  registered  in  the  name  of  the  infant,  and  he 
must  have  known  from  the  form  of  tlie  action  that  the  person 
bringing  the  action  was  an  infant,  as  he  sued  by  his  next  friend. 
The  object  of  the  action  was  clearly  to  have  the  contract  rescinded 
under  which  the  shares  were  purchased  from  the  Plaintiff.  Money 
counts  were,  indeed,  added,  but  the  action  was  really  for  that 


shares  had  gone  up  £20,  or  £100  a  Hcbaon;  atid  on  that  principle  he  is 

share,  the  day  after  the  contract,  Mr.  hound  to  indemnify  the  trustee  against 

Maynard  would  have  heen  a  mere  all  liahility.    That,  therefore,  is  the 

trustee  for  Mr.  Eaton,     Mr.  Eaton  first  ground. 

would  hare  had  the  advantage  ;   if  The  second  defence  equally  fails,  for 

they  went  down  he  must  hear  the  dis-  I  am  of  opinion  the  compromise  of  the 

advantage.    If  the  principle  he  that  of  action  is  no  har  to  this  suit, 

trustee  and  cestui  que  truBty  Mr.  May»  I  must,  ^therefore,  make  a  decree  in 

nard  hecame  trustee  for  Mr.  EaUm^  favour  of  the  Plaintiff.    It  should  he 

and  Mr.  Eaion  is  the  ceUui  que  trusty  in  the  same  form  as  that  in  Shepherd 

according  to  the  case  of  Castellan  v.  ▼.  OiUespie  (Law  Rep.  5  Eq.  293). 


(1)  Law  Rep.  7  Ch.  733.  (2)  Law  Rep.  10  Bq.  47. 
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Im  0.       purpose,  and  it  was  so  treated  by  both  parties.    Maifnard  tells  us 
in  his  bill  that  he  was  induced  to  consent  to  the  oompromise  under 


Hatnabd 

V. 


which  he  paid  back  the  purchase*money  because  he  considered 
that  the  action,  if  tried,  would  raise  the  question  whether  hifl 
^^^'  conduct  had  been  correct  with  reference  to  the  sale  of  the  shares. 
However,  the  trial  did  not  take  place,  and  the  compromise  gaie 
the  Plaintiff  in  the  action  the  full  benefit  of  his  action  and  the 
purchase-money  was  returned  to  him.  It  was  argued,  and  it  was 
the  only  way  in  which  the  compromise  could  be  got  rid  o^  that 
Maynard  at  that  time  was  ignorant  of  the  fact  that  the  fitther  vm 
the  real  owner  of  the  shares.  Supposing  it  to  have  been  so,  how 
could  that  have  been  in  any  way  relevant  to  the  validity  of  the 
compromise?  Suppose  Maynard  had  been  told  in  Court,  when 
the  oompromise  was  about  to  be  concluded,  that  the  real  owner 
of  the  shares  was  the  fiather,  I  cannot  imagine  in  what  respect  it 
would  have  been  relevant,  either  in  trying  the  action  before  a 
jury,  or  as  to  the  terms  of  the  compromise,  whether  the  beneficial 
owner  was  the  son  or  the  father.  The  only  person  who  could  hare 
brought  the  action  was  the  infant  whose  name  was  on  the  r^;ister, 
and  he  was  capable  of  maintaining  it.  The  action  having  resulted 
in  the  rescission  of  the  contract,  the  vendor  had  a  right  to  be 
reinstated  as  the  owner  of  the  shares,  and  by  being  so  reinstated 
he  lost  any  right  which  he  might  have  had  against  the  fiather  for 
any  indemnity  in  respect  of  them.  I  cannot,  therefore,  think 
that  the  view  taken  by  the  Yice-Chancellor  is  right;  I  think 
that  the  compromise  is  an  absolute  bar  to  the  suit,  and  that  the 
bill  must  be  dismissed  with  costs ;  but  there  will  be  no  costs  of 
the  appeal. 

Sir  W.  M.  Jahes,  L.  J. : — 

I  am  of  the  same  opinion.  I  agree  with  the  argument  that  the 
compromise  would  not  have  been  binding  if  there  had  been  any 
concealment  of  truth,  or  suggestion  of  what  was  false ;  but  that 
must  be  understood  as  relating  to  what  is  relevant  to  the  matt^  to 
be  compromised.  Whether  the  father  or  the  son  was  the  beneficial 
owner  was  immaterial  to  the  question  whether  there  was  a  valid 
sale  of  the  shares.  It  was  an  action  against  the  vendor  by  the 
real  purchaser,  whoever  he  might  be,  for  the  purpose  of  getting 


VOL.  IX.] 


GHANOEBT  APPEALa 


423 


rid  of  the  oontiact ;  and  whatever  the  Tender's  motive  may  have 
been  for  oonsenting  to  the  compromise^  the  effect  of  it  was  to  put 
an  end  to  the  transaction,  and  to  restore  the  shares  to  the  vendor. 
Having  thns  put  an  end  to  the  litigation,  it  is  not  competent  to 
him  to  revive  it  now  by  bringing  the  biU  against  the  next  friend 
of  the  infJEmt. 


L.O. 
andL.  JJ. 
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Matnabd 

V, 

Eaton. 


Sib  G.  Mellish,  L  J.,  concurred. 

Solicitors  for  the  Appellant :  Messrs.  Stephens  dt  Stephens. 
Solicitor  for  the  Bespondent :  Mr.  /•  Ttioker. 


ATTORNEY-GENERAL  v.  TERRY. 

[1873    A.    32.] 
Navigdble  Hiver^ObttrucHon — Nuiunce — Injunction — CoMervatora — Ben^ 

A  wharf-owner  drove  piles  into  the  bed  of  a  river,  extending  the  wharf 
80  aa  to  oocapy  three  feet  out  of  a  breadth  of  abont  sixty  feet  available  for 
navigation : — 

Jlddf  that  this  was  such  an  obstruction  as  would  be  restrained  at  the 
suit  of  a  municipal  corporation  empowered  by  Act  of  Parliament  to  remove 
obstructions. 

Decree  of  the  Master  of  the  Bolls  affirmed. 

BMfper  the  Master  of  the  Bolls,  that  an  owner  of  land  at  the  side  of  a 
public  navigable  river  has  no  right  to  erect  on  the  bed  of  the  river,  for  the 
benefit  <^  his  own  trade,  any  structure^  whether  any  actual  obstruction  to  the 
navigation  of  the  river  will  or  will  not  be  thereby  occasioned ;  and  any 
benefit  to  his  own  trade  is  too  remote  to  be  held  for  the  advantage  of  the 
public  generally,  and  so  to  justify  the  erection. 

Bex  V.  BuneU  (1)  disapproved  of  by  the  Master  of  the  Bolls. 

XHIS  vras  an  information  filed  at  the  relation  of  the  mayor, 
aldermen,  and  burgesses  of  the  town  and  port  of  Sandwich  against 
the  Defendant,  Henry  Terry,  who  was  the  owner  of  a  mill  and 
storehouses  at  Sandwich,  and  of  a  wharf  or  quay  adjoining  the 
same,  and  abutting  on  a  part  of  the  river  SUmr.    The  object  of 

(I)  6  B.  &  C.  566. 
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the  information  was  to  restrain  the  Defendant  from  odnstmcting 
any  platform  or  piles  so  as  to  obstract  the  navigation  of  the 
river. 

The  Stour  is  a  small  public  navigable  river  forming  the  port  or 
harbour  of  8(mdmohy  and  by  an  Act  of  Parliament  passed  in 
1847  (10  &  11  Vict  c.  cxcvi.),  the  mayor,  aldermen,  and  burgesses 
of  Sandwich^  were  empowered  to  cleanse  and  deepen  the  ri?er. 
By  the  12th  section  it  was  provided  that  the  corporation  should 
not,  without  the  consent  of  the  Admiralty  and  the  Woods  and 
Forests,  construct  any  works  in  the  haven  where  and  so  fisu*  as  the 
tide  flows  and  reflows.  Other  powers  were  given  to  the  corpora- 
tion, and  by  the  37th  section  their  water-bailiff  was  authorized  to 
remove  any  floating  timber  or  other  obstruction. 

It  appeared  that  the  Defendant,  about  the  year  1857,  had  taken 
in  a  portion  of  the  river  on  which  his  wharf  was  constructed,  and 
had  erected  a  quay  or  platform  outside  the  wharf  projecting  two 
feet  beyond  it,  and  had  placed  some  sloping  piles  within  a  short 
distance  of  the  platform.  No  opposition  was  offered  on  the  part 
of  the  corporation  to  these  works. 

In  the  year  1873  the  Defendant  took  away  the  old  platform 
and  piles,  and  put  in  their  place  three  strong  piles  at  points  in  the 
bed  of  the  river  between  high  and  low  water,  projecting  about 
three  feet  three  inches  from  the  face  of  the  old  platform.  Upon 
these  piles  he  was  about  to  erect  a  framework  of  the  height  of 
twenty-two  feet  as  the  support  of  an  upper  platform  or  stage,  pro- 
jecting four  feet  eight  inches  over  the  river,  and  communicating 
with  his  storehouses. 

The  Defendant  had  applied  to  the  corporation  for  their  per- 
mission to  erect  these  new  structures,  which  they  had  refused  io 
grant,  and,  on  his  proceeding  with  the  works,  the  present  infor- 
mation was  filed. 

The  information  alleged  that  before  the  Defendant  commenced 
his  works  the  river  opposite  his  quay  afforded  a  chaimel  of  barely 
sufficient  width  for  the  convenient  passage  of  vessels  along  the 
same,  and  that  by  the  proposed  works  the  width  of  the  channel 
would  be  substantially  diminished,  and  the  navigation  would  be 
attended  with  difficulty,  and,  moreover,  that  the  yards  and  rigging 
of  the  vessels  passing  along  the  same  would  be  in  constant  danger 
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of  coming  in  contact  with  the  platforms  and  other  works,  and  that, 
under  the  circnmstances  aforesaid,  the  Defendant's  works  would 
serioasly  interfere  with  and  obstruct  the  public  right  to  navigate 
the  river,  and  would  be  to  the  damage  and  common  nuisance  of  all 
Her  Majesty's  subjects  using  the  same. 

The  information  prayed  that  the  Defendant,  his  workmen, 
servants,  and  agents,  might  be  restrained  from  erecting  or  con- 
structing, or  causing  or  allowing  to  remain,  any  platform,  piles,  or 
other  erections  or  works  in  or  above  the  river  Stow  beyond  the 
line  of  his  quay,  and  from  otherwise  obstructing  the  navigation  of 
the  river  or  the  public  use  of  his  quay,  for  the  purpose  of  mooring 
of  vessels  along  the  same. 

It  appeared  &om  the  evidence  that  the  river  Stour  at  the  point 
in  question  was  seventy-six  feet  in  width  at  high  water,  that  it 
was  deepest  near  the  wharf,  but  that  the  bank  opposite  the  wharf 
was  shallow,  so  that  only  about  fifty  feet  of  the  river  from  the 
wharf  was  available  for  the  purposes  of  navigation,  the  depth 
beyond  that  distance  being  eight  feet  or  less;  that  the  vessels 
navigating  the  river  were  from  eighteen  and  a  half  feet  to  twenty- 
one  feet  in  beam,  and  that  their  draught  of  water  was  from  eight 
to  eleven  feet. 

There  was  a  considerable  amount  of  evidence  on  both  sides  as  to 
the  allied  obstruction  of  the  river  by  the  Defendant's  works. 
Part  of  the  Defendant's  evidence  was  to  the  effect  that  the  works 
complained  of  did  not  materially  obstruct  the  river  more  than  the 
quay  which  he  had  previously  erected,  and  would  in  some  respects 
be  an  advantage  to  the  river. 

The  Master  of  the  Bolls  made  a  decree  for  an  injunction  (1), 
and  the  Defendant  appealed. 


(1)  1873.  Dec.  10. 

Sib  G.  Jxbbbl  1I.R.,  after  stating 
the  facts  of  the  case,  oontmued  >— 

This  information  is  founded  upon 
two  complaints.  The  one  complaint 
is  that  the  ohstruotion  caused  by  the 
erection  of  the  structure  of  the  De- 
fendant will  he  a  nuisance  in  the  com- 
mon acceptation  of  the  tenn,  that  is, 
will  actually  impede  the  navigation  of 


the  river.  The  other  ground  is  this : 
that  whether  that  he  so  or  not,  the 
Defendant  has  no  right  to  erect  such 
structure,  and  ought  to  he  restrained 
by  injunction,  quite  independently  of 
the  fact  of  there  being  an  actual  nuis- 
ance or  not.  I  think  the  information 
is  entitled  to  succeed  on  both  grounds. 
As  r^ards  the  law  upon  the  suhject, 
it  is  necessary  to  say  a  word  or  two ; 
because  an  argument  has  been  addressed 
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Mr.  FUdher^  Q.C^  and  Mr.  E.  Beaumont^  for  the  Appellant : — 

We  have  a  right  to  do  all  that  is  necessary  to  support  our  building. 
Moreover,  onr  wharf  is  for  the  advantage  of  trade :  Bale,  de  Par- 


to  me  to  this  effect:  that,  admitting 
that  it  is  Bome  naiBancey  or  a  little 
nnisanoe-— that  is,  some  interferenoe 
with  navigation — ^jet  the  rights  of  the 
puhUc  as  to  restraining  a.nuiaance  are 
confined  within  reasonable  limits,  and 
that  there  may  he  sach  a  public  benefit 
arising  ^m  the  works  in  question  as 
would  entitle  the  person  or  body  erect- 
ing those  works  to  say  that  the  public 
benefit  far  more  than  counterbalanced 
the  small  impediment  to  navigation 
which  the  works  occasion. 

It  was  said  that  that  had  been  decided 
in  the  well-known  case  of  ^escv.  BvtseU 
(6  B.  &  C.  666).  In  my  opinion  that 
case  is  not  law,  and  it  is  right  to  say 
so  in  the  clearest  terms ;  because  it  is 
not  well  that  cases  should  continue  to 
be  cited  which  have  been  virtoally 
OYerruled,  although  the  Judges  have 
not  said  so  in  express  terms.  In  that 
case  there  had  been  some  staiths 
erected  in  the  river  T^ne,  and  a  very 
eminent  Judge  of  those  days,  Mr.  Jus« 
tioe  Bayley,  in  charging  the  jury,  had 
pointed  out  that  they  were  erected 
simply  for  the  purpose  of  carrpng  on 
trade.  He  said  (6  B.  &  G.  570)  that 
^  the  staitha  were  not  merely  a  private 
benefit,  for  that  by  means  of  them  the 
coals  were  brought  to  market  at  a 
smaller  expense  and  in  a  better  con- 
dition, in  both  which  respects  the  pub- 
lic were  benefited ;"  and  he  then  left  to 
their  dedsion  the  following  questions : 
**  Were  the  staiths  erected  in  a  reason- 
able plaoe?  Was  there  a  reasonable 
space  left  for  the  public  navigating  in 
the  Tyne  t  Were  the  staiths  a  public 
benefit?  Did  the  public  benefit  coun- 
tervail the  prejudice  done  to  indivi- 
duals.?"   The  jury  said  that  in  conse- 


quence of  this  direction  th^  found  the 
Defendants  not  guilty. 

The  case  was  brongiht  before  the  foil 
Court,  consisting  of  the  same  Jodgo, 
Mr.  Justice  BayUy,  and  two  other  very 
eminent  Judges,  Mr.  Justice  Hdroyd 
and  Lord  TVnierden.  Mr.  Justice  Aiyi^ 
adhered  to  his  own  opinion;  Lnd  Teii- 
terden  differed;  Mr.  Justice  Eti/nyi^ 
though  he  came  to  the  condnsion  ^ 
verdict  should  not  be  distoibed,  did  not 
lay  down  the  law  quite  in  the  same 
terms  as  Mr.  Justice  Bayhy  as  regards 
the  public  benefit.  As  I  trnderstand  it, 
he  only  put  the  law  to  this  extoit,  that 
the  public  benefit  might  pcasibly  coon- 
tervail  the  public  injury;  for  reaUy 
they  are  both  public,  so  that,  taking  it 
on  the  whole,  the  public  was  benefitei 

That  case  came  under  discossiaQ  in 
the  case  of  itex  v.  Ward  (4  A.  &  & 
384), where  Sir  WtlUcan  FoOaUyjiihaat 
interest  it  was  to  support  Bex  v.  BMr 
adl  as  for  as  he  could,  thus  speaks  of 
it  (4  A.  df  E.  395):  "The  doctrine  of 
Bex  V.  BitsseU  need  not  oome  under 
discussion ;  nor  is  there  any  conflict  cf 
authorities.  Erecticnis  may  be  mads 
in  a  harbour,  below  high-water  mark:, 
and  in  places  where  vessels  might  per- 
haps have  sailed;  and  the  questioa 
whether  they  are  a  nuisance,  or  Dot>  vill 
depend  on  this:  whether,  upon  the 
whole,  they  produce  public  benefit ;  not 
giving  to  tiie  terms  *  public  benefit*  too 
extended  a  sense,  but  applying  them  to 
the  public  frequenting  the  poit* 

I  take  it  that  that  statement  in  ar- 
goment  of  Sir  WiUiam  FolkU  was  a 
correct  statement  of  the  law.  Lord 
Denman,  in  giving  tiie  optnion  of  the 
full  Court  of  Queen's  Bench,  says  (4  A. 
&  E.  402):  ''The  greatest  wi^t  is 
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Ubus  (1).    No  jury  would  oonyict  us  on  an  indictment  for  nuisance.       L.  a 
The  obfltraction  is  very  trifling,  and  the  river  is  narrower  above 

1874 


due  to  the  authority  of  Mr.  Jortioe 
BayUy^  who  thus  charged  the  Jury,  and 
afterwards  upheld  his  opinion  in  this 
Court;  and  no  person  can  hesitate  to 
ascribe  every  quality  of  an  excellent 
judge  to  Mr.  Justice  Edwyd^  who 
agreed  with  him  in  thinking  that  the 
mle  for  a  new  trial  for  misdirection 
ought  to  be  discharged.  But,  when  we 
examine  the  grounds  of  this  opinion,  as 
delivered  by  the  latter^  they  will  not 
be  found  to  support  in  any  degree  the 
proposition  just  noticed  in  the  summing^ 
up"— that  is,  in  the  summing  of  Mr. 
Justice  Bayley — **  on  the  contrary,  he 
plainly  considers  the  topic  to  have  been 
introduced  as  an  answer  to  some  obse> 
vations  invidiously  made  to  the  De- 
fendant's prejudice,  by  the  counsel  who 
conducted  the  prosecution,  and  thinks 
that  it  must  be  qualified  throughout 
the  summing-up,  and  even  to  its  close, 
by  its  connection  with  that  argument. 
Mr.  Justice  Bayley  himself,  who  de- 
livered his  judgment  after  Mr.  Justice 
Ecirayd,  takes  a  much  wider  range* 
maintaining  the  right  to  estimate  the 
balance  of  public  benefit  and  public 
inconvenience,  and  to  take  into  the 
account  of  the  former  the  advantages 
that  may  be  derived  from  the  change 
by  any  part  of  the  public.  He  takes 
for  an  example  the  purchasers  of  coals 
sent  from  the  indicted  staith  to  a  di»- 
tant  market.  Lord  Tenterden  thought 
it  wrong  to  submit  such  extensive  views 
to  the  jury,  and  that  the  question  ought 
simply  to  have  been, '  whether  the  navi- 
gation and  passage  of  vessels  over  this 
public  navigable  river  was  injured  by 
those  erections.* " 

Now  that  is  the  final  judgment ;  but 
there  had  been  a  previous  judgment,  a 


short  judgment,  as  to  the  whole  of  the 
case,  and  what  Lord  Bmman  said  was 
this  (4  A.  A  E.  400):  ««My  under^ 
standing  at  the  trial  certainly  was, 
that  the  question  was  much  the  same 
as  that  in  Bex  ▼.  BusMttt  (6  B.  Ss  G. 
566),  a  case  the  authority  of  which 
has  been  much  doubted,  and  is  perhaps 
likely  to  be  more  so  as  it  is  flu>ther 
examined,*  8o  that  it  must  be  taken 
to  have  been  the  opinion  of  the  full 
Oourt  of  Queen's  Bench,  in  Lord  Dm- 
matCi  time,  that  the  summing-up  of 
Mr.  Justice  Bayley  in  Bex  ▼.  BvMdl 
could  not  be  supported ;  he  does  not 
say  BO  in  distinct  and  clear  terms,  but 
the  effect  of  the  judgment  of  the  fuU 
Court  was,  that  they  agreed  with  Lord 
Tenterden  and  disagreed  with  Mr.  Jus- 
tice  Bayley,  What  really  were  the  points 
on  which  they  disagreed?  I  think  they 
were  two,  and  I  think  on  those  two 
points  the  charge  of  Mr.  Justice  Bayley 
was  erroneous.  Li  the  first  place,  I 
think  the  benefit,  whatever  it  is,  must 
be  a  public  benefit  to  the  same  public, 
that  is,  the  same  public  who  use  the. 
navigation,  or,  as  it  was  put  by  Sir 
Wmiam  FoOeti^  **  the  public  frequent- 
ing the  port"  In  the  next  place,  I 
think  that  the  benefit  to  the  public 
must  be  a  direct  benefit,  whereas  the 
benefit  which  he  was  considering  was 
an  indirect,  and,  as  it  appears  to  me, 
too  remote  a  benefit.  It  was  that  coals 
came  to  the  London  market  in  rather  a 
better  condition,  and  were  possibly  sold 
at  a  lower  price.  That  does  not  appear 
to  me  to  be  a  public  benefit  in  the  sense 
of  the  term  in  which  it  ought  to  be 
used  when  considering  the  question  of 
nuisance. 
•  ./rhen,  it  may  be  asked,  what  is  a 


Attobmst- 
Gknxbal 

Tbbbt. 


(1)  Hargr.  Tracts,  85. 


428 


GHANOEBT  APPEALS. 


[LB. 


L.C. 
and  L.  J  J. 

1874 


and  below.    Moreorer,  the  Plaintiffs  are  not  conservators,  and 
have  no  right  to  file  this  information. 
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public  benefit  in  my  view  ?  I  say  it  is 
a  benefit  of  a  similar  nature,  shewing 
that  on  the  balance  of  conyenienoe  and 
inoonvenienoe  the  public  at  that  place 
not  only  lose  nothing,  but  gain  some- 
thing by  the  erection.  There  are  two 
cases  in  the  books  which  will  illustrate 
my  meaning,  and  1  think  fairly  shew 
what  sort  of  public  benefit  it  is.  The 
first  is  this :  In  the  case  of  a  tidal  har- 
bour of  irregular  shape  it  may  be  de- 
sirable to  straighten  the  sides,  the 
result  of  which  would  be,  of  course, 
in  the  ports  where  you  take  away  the 
water-way,  to  diminish  the  area  usable 
for  navigation;  in  those  parts  where 
you  add  to  the  water*way  you  would 
increase  the  area.  If,  in  the  course  of 
this  straightening,  the  whole  of  the 
harbour  is  made  larger  and  more  com- 
modious, then  I  think  the  public  benefit 
gained  at  the  particular  point  where 
the  navigable  water  Is  narrow  over- 
balances the  public  injury,  and,  in  that 
sense,  that  improvement  of  the  harbour 
would  not  be  a  nuisance ;  and  that  is 
what  I  understand  Lord  ffcUe  intends 
to  say  in  the  passage  which  has  been 
referred  to.  Another  case  is  this,  which 
also  appears  in  reported  cases :  Suppose 
you  have  a  navigable  river,  and  it  is 
necessary  to  cross  it  by  a  bridge,  and 
the  river  is  too  wide  to  allow  of  a  bridge 
of  a  single  span,  you  must  then  put 
one  or  more  piere  into  the  middle  of 
the  river,  and,  of  course,  according  to 
the  extent  you  introduce  bridge  pien 
or  bridge  arehes  into  a  navigable  liver, 
you  to  some  extent  diminish  the  water- 
way, and  to  some  extent,  perhaps  to  a 
more  or  less  material  extent,  obstruct 
the  navigation.  But  it  is  for  the  pub- 
lic benefit  at  that  spot  that  a  public 
road  should  be  carried  over  the  river  by 


the  bridge,  and  that  benefit  may  so  far 
exceed  the  trifling  injury,  if  injniy  it 
be,  to  the  navigation,  that  on  the  whole 
a  Court  of  justice  may  &irly  come  to 
the  conclusion  that  a  public  benefit  of 
a  much  greater  amount  has  been  ooo- 
ferredon  the  public  than  the  trifiisg 
injury  occasioned  by  the  insertion  of 
the  piers  into  the  bed  of  the  river.  In 
that  case  also  it  would  be  a  public 
benefit  that  would  counterbalance  the 
public  injury.  I  give  those  asiUus- 
trations,  but  I  think  it  must  be  oon- 
fined,  as  put  by  Sir  WiBiam  FoBettin 
his  argument,  to  cases  of  public  benefit, 
and  not  used  in  too  extended  asense. 

In  this  case  really  I  have  no  evidence 
whatever  of  benefit  to  the  public.  Ttto 
Defendant  is  doing  this  for  the  pur- 
poses of  his  own  trade ;  it  is  too  remote 
a  benefit  to  the  public  to  say  that  the 
encouragement  of  the  trade  of  a  single 
individual  is  therefore  a  benefit  to  the 
public  It  seems  to  me  to  be  an  extn- 
vagant  use  even  of  the  dootrine^  had  it 
been  sound  law,  laid  down  by  Hr. 
Justice  Bayley  in  the  case  of  Eex  t. 
BuMtU^  and  therefore  I  cannot  fcr  i 
moment  listen  to  the  argument  of  the 
Defendant  on  those  grounds.  Is  there 
a  nuisance?  Oounsel  for  the  Defendact 
admitted  a  little  nuisance,  and  I  take  it 
that  a  little  nuisance  will  support  an  in- 
formation. The  doctrine  of  this  Gooit 
is,  no  doubt,  de  mUUmU  non  cwnU  kx. 
But  that  must  mean  something  of  a  very 
trifling  character.  IhB  instance  given 
by  Lord  Crantcarth  in  a  case  to  which! 
am  about  to  refer  was  merely  patting  m 
a  single  stake  in  the  stream,  somethiDg 
too  trifling  to  bear  dtseuasion ;  but  where 
there  is  really  an  interference  with  the 
navigation,  of  course  it  is  not  within 
that  doctrine.    Then,  is  there  an  inter- 
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fcrenoe?  Upon  that,  when  yon  come 
to  look  at  the  facts,  there  really  does 
not  seem  to  be  mnch  room  for  argu- 
ment I  cannot  consider  the  compari- 
son which  has  been  so  often  suggested, 
both  in  the  evidence  and  in  the  argu- 
ment, of  the  illegal  state  of  things 
produced  by  the  Defendant  before  he 
couBtnicted  these  works,  and  the  state 
of  things  produced  by  the  new  works. 
I  must  look  upon  it  that  the  Defendant 
has  not  acquired  a  right  to  keep  his 
platform  or  his  sloping  piles  there, 
and  has  chosen  to  remove  them ;  that 
-  the  case  must  be  treated  exactly  in  the 
same  way  as  if  they  had  never  existed ; 
and  therefore  the  question  is,  whether 
erecting  these  piles,  and  putting  up 
this  platform  in  this  narrow  river,  can, 
to  a  person  of  ordinary  common  sense, 
on  the  facts  which  I  am  about  to  state, 
be  considered  as  an  interference  with 
the  navigation.  [His  Honour  then 
reviewed  the  evidence  as  to  the  width 
of  the  river,  the  size  of  the  vessels 
navigating  it,  and  the  probable  obstruc- 
tion which  the  Defendant's  works  would 
occasion,  and  continued : — "] 

I  am  of  opinion  that  this  is  a  mate- 
rial obstruction  to  the  navigation,  and 
would  be  indictable  at  law  as  a  nuisance. 
If  it  was  necessary  to  rest  my  decision 
on  that,  I  should  have  no  difficulty  in 
doing  so ;  but  I  do  not  think  it  is  neces- 
sary, for  there  is  another  ground  also, 
and  a  ground  of  very  great  importance, 
upon  which  I  say  the  informant  is 
entitled  to  a  decree,  and  that  is  this — 
that  no  man  has  a  right  to  put  an  ob- 
struction in  the  bed  of  a  navigable 
river.  As  I  understand  the  law,  it  is 
not  an  answer  to  say  that  at  this 
moment  the  obstruction  is  not  a 
nuisance :  it  may  become  so ;  a  change 
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may  take  place  either  in  the  mode  of 
navigating  the  river,  that  is,  as  regards 
the  vessels  using  the  river,  or  a  new 

'  mode  of  constructing  vessels  may  be 
adopted,  or  a  change  may  take  place  as 
regards  the  form  of  the  harbour  itself 
by  removing  an  obstruction,  or  other- 
wise, which  might  make  that  navigable 
which  was  not  before  navigable  in 
any  useful  sense.  If  you  allow  the 
obstruction  to  remain,  you  allow  the 
person  erecting  the  obstniction  to 
obtain  by  law,  by  reason  of  the  lapse 
of  time,  a  right  to  keep  the  obstruction 
there,  so  that  when  the  time  arrives 
at  which  the  obstruction  really  impedes 
the  navigation,  you  will  not  be  able  to 
remove  it.  It  is  for  that  reason  so 
important  that  a  person  complaining 
of  the  obstruction,  though  not  able  to 
maintain  an  indictment  for  nuisance 
because  an  actual  nuisance  has  not 
yet  been  committed,  should  be  able  to 
come  to  a  Court  of  Equity  and  ask 
that  Court  to  restrain  the  continuance 
of  that  obstruction. 

This  matter  has  been  considered 
several  times.  I  will  refer  to  two  cases 
on  the  point,  though  they  do  not  actu- 
ally relate  to  a  public  navigable  river. 
The  first  is  a  case  of  Bickett  v.  Morris 
(Law  Rep.  1  H.  L.,  Sc.  47).  That 
decided  this — that  in  the  case  of  a  pri- 
vate river,  where  there  were  two 
riparian  owners,  each  entitled  to  the 
soil  ad  medium  fXum  aqum^  both 
entitled  to  the  uninterrupted  flow  of 
water,  neither  of  those  could  erect  on 
his  own  land  any  structure  which 
might  be  eventually,  though  not  then, 
an  obstruction  to  navigation.  Now, 
as  Lord  Weithury  put  it,  this  decision 
establishes  the  important  principle  that 
an  encroachment  on  the  dlveu$  of  a 
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LoBD  Cairns,  L.O. : — 

in  disposing  of  this  case  I  shall  refer  merely  to  those  facts  as  to 
which  there  is  no  controversy ;  and  I  shall  not  have  occasion  to 
refer  to  those  as  to  which  there  is  a  conflict  of  testimony. 

The  Stour  is  a  navigable  river,  and  is  apparently  much  used  by 
ships  trading  to  the  town  of  Sandwich.  The  navigation  of  the 
river  has  been  placed  under  the  guardianship  of  the  Corporation  of 


numing  stream  may  be  complained  of 
withont  the  necessity  of  proving  that 
damage  has  been  sustained  or  likely 
to  be  sustained,  the  reason  being  that 
which  I  have  given— that  you  cannot 
tell  what  may  happen  hereafter,  and 
that  the  obstruction  itself  being  al- 
lowed to  remain  will  gain  for  the 
obstructor  a  prescriptive  right.  That 
was  a  Scotch  case,  but  it  was  decided 
by  English  Judges,  and  expressly  on 
the  ground  that  the  Scotch  and  English 
law  was  the  same ;  so  it  is  an  authority 
for  English  law.  That  is  a  case  to  a 
certain  extent  hfortiori^  because  there 
the  man  was  erecting  a  structure  on 
his  own  soil,  the  half  part  of  the  river 
belonging  to  him. 

The  point  was  considered  as  re- 
gards a  navigable  river  in  the  case  of 
AUomey-Oenerdl  v.  Earl  <^  Lonsdale 
(Law  Kep.  7  Eq.  377),  where  Vice- 
Chancellor  Maliiu  distinctly  held  that 
the  same  principle  extended  to  a  navi- 
gable river  as  regards  interfering  with 
navigation,  and  that  in  a  case  where 
the  rights  of  the  Crown  had  passed  by 
grant  to  the  Defendant,  Lord  Lonsdale, 
There,  again,  it  was  a  more  favourable 
case  for  the  Defendant,  because  ha  was 
building  on  his  own  soiL  In  the  pre- 
sent case  the  Defendant  has  no  right  to 
put  a  stake  in  the  soil  of  the  Grown. 
It  is  a  trespass  to  interfere  with  the 
soiL  He  is  in  a  much  more  un&- 
vourable  position  than  t^e'  Defendant 
was  in  either  of  the  cases  to  which 
I  have  referred  ;  but  in  those  cases  it 


was  said,  even  without  proof  of  damage 
either  sustained  or  likely  to  be  sus- 
tained, "  You  have  a  right  to  prevent 
that  which  may  hereafter,  under  altered 
circumstances,  become  a  nuisance, 
without  proving  that  it  is  likely  to 
become  so."  Here  we  have  an  h  for- 
tiori  case ;  here  is  a  case  in  which  the 
Defendant  has  been  putting  these 
things  (they  are  called  *'pOe8**;  they 
are  structures  of  very  great  solidity 
and  strength — ^very  substantial  atruc- 
tures  indeed — with  a  platform  above 
them)  into  the  soil  of  a  navigable 
river,  where  the  soil  belongs  to  tb« 
Crown — a  structure  not  of  a  trivial 
character,  but,  as  it  appears  to  me,  a 
very  substantial  structure  indeed ;  and 
I  am  not  prepared  to  say  that,  even  if 
the  nuisance  had  not  been  proved,  there 
is  no  apprehension  of  a  nuisance. 

It  seems  to  me  that  the  public  body 
who  have  the  guardianship  of  the  river 
should  have  applied  to  the  Attoniey- 
General  to  stop  the  encroachments  &t 
the  beginning.  It  perhaps  shews  hov 
vexy  desirable  it  would  have  been  to 
stop  him  at  the  very  beginning,  that 
this  Defendant  thinks  that  now  to  be 
a  hardship  which  he  would  not  have 
considered  a  hardship  if  he  had  been 
stopped  fifteen  years  ago^  when  he  &Tst 
began  the  encroachments.  I  have  no 
hesitation  in  granting  an  injoncticn 
according  to  the  prayer  of  this  iofcnna- 
tion,  and  in  ordering  the  Defendant  to 
pay  the  costs  of  the  mit 
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the  consent  of  the  Admiralty,  construct  any  work  in  the  river        .^y^ 
below  high-water  mark ;  and  by  another  section  the  water-bailiff,    ^ktSJl  " 
an  oflScer  of  the  corporation,  is  authorized  to  remove  any  obstrue-         «• 

lion  in  the  river.    This  Act,  therefore,  shews  that  it  was  thought        ' 

of  great  public  importance  to  preserve  unimpeded  the  navigation 
of  the  StoWTf  and  that  a  special  duty  devolved  upon  the  Corpora- 
tion of  Sandwieh  to  keep  the  river  free  from  obstniction. 

[His  Lordship  then  stated  the  facts  of  the  case,  as  shewing  that 
out  of  a  width  of  about  sixty  feet  available  for  navigation  the  De- 
fendant had  taken  three  feet.] 

It  was  argued  before  us  that  this  was  no  real  obstruction,  and 
that  therefore  the  Court  should  not  interfere ;  but  this  appears  to 
me  to  be  exactly  one  of  those  cases  in  which  the  obstruction  should 
at  the  outset  be  challenged  by  those  who  are  conservators  of  the 
river.  If  three  feet  be  taken  at  one  time  unchallenged,  then  six 
feet  might  be  taken  at  another  time.  I  cannot  say  that  there 
might  not  be  an  encroachment  of  so  trifling  a  nature  that  this 
Court  would  not  interfere,  but  a  subtraction  of  three  feet  fix>m  sixty 
feet  is  a  tangible  and  substantial  interference  with  the  navigation, 
and  is  a  subtraction  which  ought  to  be  challenged,  and  which 
ought  to  be  restrained  by  this  Court.  An  error  as  to  the  towpath 
has  per  imswriam  crept  into  the  decree,  and  must  be  corrected,  but 
with  that  exception  I  think  that  the  decree  of  the  Master  of  the 
Bolls  is  right,  and  that  the  appeal  must  be  dismissed  with  costs. 

Sib  G.  Melush,  L  J. : — 

I  am  of  the  same  opinion.  It  appears  to  me  that  the  piles  con- 
stitute an  indictable  nuisance,  which  a  jury,  properly  directed  by  a 
Judge,  must  find  to  be  such.  The  piles  have  been  placed  in  the 
stream  of  a  navigable  river,  which  is  so  narrow  that  every  foot  is 
wanted  for  navigation.  It  is  true  there  may  be  spots  in  the  rirer 
where  space  is  not  wanted,  and  where  that  which  would  otherwise 
be  a  nuisance  might  not  be  such  an  obstruction  of  the  highway  as  to 
make  it  the  duty  of  this  Court  to  interfere ;  but  it  appears  that  the 
space  is  actually  wanted  for  the  purposes  of  navigation,  and  in  such 
a  case  there  is  no  difference  between  a  highway  on  land  and  a 
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highway  on  water.  It  is  no  answer  to  say  that  there  is  room  for 
the  ships,  and  that  if  they  are  navigated  with  skill  and  care  there 
will  be  no  obstruction.  Those  who  use  the  river  are  entitled  to  say 
that  they  have  a  right  to  the  whole  of  the  space ;  and  in  my 
opinion  it  is  not  any  answer  that  the  obstruction  only  occois  at 
certain  times  of  the  tide,  and  that  in  some  respects  the  alteration 
would  be  advantageous.  The  advantage  of  one  person  cannot  be 
set  off  against  the  disadvantage  of  another.  If  this  is  an  indictable 
nuisance  there  must  be  a  remedy  in  the  Court  of  Chancery,  and 
that  remedy  is  by  injunction. 

Sir  W.  M.  James,  L J. : — 

I  entirely  concur.  Where  a  public  body  is  entrusted  with  the 
duty  of  being  conservators  of  a  river,  it  is  their  duty  to  take  pro- 
ceedings for  the  protection  of  those  who  use  the  river. 

Solicitors  for  the  Belators :  Messrs.  Prior,  Bigg,  dt  Co. 
Solicitors  for  the  Defendant :  Messrs.  LovJess,  Nihon,  dt  Co. 
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L.  J.  M.  Ea  jpa/rte  VILLARS.    In  re  ROGERS. 

L.O. 

and  L.  JJ.    Bankruptcy^Exeeution-^Seizure  and  SdU — Act  of  BankrupUif — Pajfmad  of 

Proceeds  to  Execution  Creditor — Subsequent  Bankruptcy — Bankruptcy  A^k, 
1869, ».  6, 87, 96 — Sales  made  on  diferent  Days— Sale  to  Exeeuium  Crediti^. 

An  execution  levied  hj  eeizure  and  sale  of  a  tiadei's  goods  for  a  deb: 
exceeding  £50,  although  an  act  of  hankniptcy,  is  not  for  that  reaaon  neces- 
sarily a  void  proceeding ;  and  if  the  execution  creditor  had  no  notice  of  i 
prior  act  of  bankruptcy,  and  no  notice  of  a  petition  for  adjudicatioii  if^reL 
to  the  sheriff  under  the  87th  section  of  the  Bankruptcy  Act,  1869,  within 
fourteen  days  after  the  sale,  the  execution  creditor  is  entitled  to  the  pco* 
oeeds  of  the  sale  notwithstanding  a  supervening  bankruptcy. 

The  sheriff  may  make  a  valid  sale  by  private  contract  of  goods  seized 
under  an  execution,  to  the  execution  creditor. 

If  the  sheriff  sells  goods  seized  under  the  same  writ  on  different  dajs,  all 
the  sales  will  be  considered  one  transaction. 

Slater  v.  Finder  (1)  considered. 

1  HIS  was  an  appeal  from  a  decision  of  Mr.  Register  Spring 
Bice,  acting  as  Chief  Judge. 

(1)  Law  Rep.  6  Ex.  228.^ 
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Jamei  Sogers  was  a  dealer  in  fancy  goods  in  the  Lowther  Arcade 
in  Landanj  and  had  his  private  residence  at  Fidham,  On  the  27th 
of  May,  1873,  he  gave  to  W.  J.  ViUara  a  joint  promissory  note  of 
himself  and  two  other  persons  for  the  payment  of  £600  on  demand, 
as  security  for  a  debt  owing  to  ViUara  for  famishing  his  house  at 
FuJham,  and  certain  advances  in  cash. 

On  the  30th  of  June,  1873,  Villars  recovered  judgment  against 
Rogers  in  an  action  on  the  promissory  note  for  £600,  interest 
and  costs.  Execution  was  issued  on  the  same  day,  and  the 
sheriff's  officer  went  to  Sogers^  shop  in  the  Lowther  Arcade^  where 
he  found  the  sheriff  in  possession  under  a  previous  writ  for  £43. 
The  officer  gave  the  man  in  possession  notice  of  his  writ,  and  served 
him  with  a  copy  of  it. 

On  the  1st  of  July  the  sheriff  seized  Rogers^  goods  in  his  house 
at  Fvlham. 

On  the  4th  of  July  the  sheriff,  with  the  consent  of  Bogers,  sold 
the  furniture  at  Fvlham  to  VUlarSy  by  private  contract,  for  £363  38., 
and  on  the  7th  of  July,  in  like  manner,  he  sold  the  goods  at  the 
shop  in  the  IxnriJier  Arcade,  the  prior  execution  having  been  pre- 
viously  satisfied,  to  Villars  for  £338,  making  in  the  whole  £701  3s. 
Separate  bills  of  sale  of  the  goods  in  the  two  houses  were  executed 
by  the  ^eriff  to  ViOars,  and  were  duly  registered,  and  Villars  paid 
the  price  by  two  cheques,  one  for  £605  38.,  wliich  was  the  amount 
of  his  own  debt  and  costs^  and  the  other  for  £96,  which  included 
the  sheriff^B  charges. 

The  sheriff  kept  the  cheque  for  £605  Ss.  for  the  fourteen  days 
required  by  the  87th  section  of  the  BanJcruptcy  Act,  1869,  and  then 
handed  it  back  to  Villars  in  satisfaction  of  his  debt  and  costs. 

On  the  1st  of  August  another  creditor  presented  a  petition  for 
adjudication  of  bankruptcy  against  Rogers,  tlie  act  of  bankruptcy 
alleged  being  the  seizure  and  sale  under  Villars'  execution,  and 
he  was  adjudicated  bankrupt. 

The  Registrar,  on  the  application  of  the  trustee,  made  an  order 
declaring  that  the  two  bills  of  sale  of  the  4th  and  7th  of  July, 
1873,  were  void  as  against  the  trustee,  and  ordering  that  Villars 
should  deliver  up  the  furniture  and  other  goods  purchased  by  him 
from  the  sheriff,  and  if  any  had  been  subsequently  sold  by  him, 
that  he  should  account  for  their  value. 
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From  this  decision  VUlars  appealed,  and  the  appeal  was  heatd 
before  Sir  G.  Mdlish,  L.J.,  on  Feb.  20. 

Mr.  lAtUe,  Q.C.,  and  Mr.  Bohson,  for  the  Appellant : — 

The  question  turns  upon  the  effect  of  the  87th  section  of  the 
Bankruptey  Ad,  1869  (1). 

With  respect  to  the  goods  sold,  it  is  quite  clear  that  the  sheriff 
can  give  a  good  title  to  them  either  before  or  after  the  fourteen 
days  have  expired,  otherwise  there  could  be  no  sale  at  all  by  the 
sheriff.  The  fact  that  the  execution  creditor  was  himself  the  pur- 
chaser makes  no  difference ;  for  the  restriction  imposed  upon  the 
sheriff  by  the  73rd  section  of  the  Bankruptey  Ad^  1861,  not  to  seU 
otherwise  than  by  auction,  has  been  removed,  and  the  sheriff  mar 
sell  in  whatever  manner  he  thinks  best  The  order  of  the  Begis- 
trar  is  therefore  clearly  wrong  as  to  the  goods.  Then,  with  respect 
to  the  proceeds  of  the  sale,  we  say  that  after  the  fourteen  dap 
have  expired  the  payment  by  the  sheriff  to  the  execution  creditor 
is  valid.  By  the  73rd  section  of  the  Bankruptey  Aet^  1861,  althou^ 
the  seizure  of  the  goods  was  made  an  act  of  bankruptcy,  it  ms 
expressly  provided  that  the  sheriff  shall,  ^^  at  the  end  of  seven  days 
after  the  sale,  pay  over  the  proceeds,  or  so  much  as  ought  to  be 
paid,  to  the  execution  creditor,  who  shall  be  entitled  thereto  not- 
withstanding such  act  of  bankruptcy,  unless  the  debtor  be  adjudged 
a  bankrupt  within  fourteen  days  &om  the  day  of  the  sale."  It  is 
true  that  there  are  no  such  words  protecting  the  creditor  in  the 
present  Act,  but  it  is  not  reasonable  to  suppose  that  the  Legislature 


(I)  32  &  33  Vict  c.  71,  s.  87 :— 
^'  Where  the  goods  of  any  trader  have 
been  taken  in  execution  in  respect  of  a 
judgment  for  a  snm  exceeding  fifty 
pounds,  and  sold,  the  sheriff,  or,  in  the 
case  of  a  sale  under  the  direction  of  the 
Ck)unty  Court,  the  high  bailiff  or  other 
officer  of  the  County  Court,  shall  retain 
the  proceeds  of  such  sale  in  his  hands 
for  a  period  of  fourteen  days,  and  upon 
notice  being  served  on  him  within  that 
period  of  a  bankruptcy  petition  having 
been  presented  against  such  trader, 
shall  hold  the  proceeds  of  such  sale, 
after  deducting  expenses,  on  trust  to 


pay  the  same  to  the  trustee ;  but  if  no 
notice  of  such  petition  having  been 
presented  be  served  on  him  within  soch 
period  of  fourteen  days,  or  if  sncii 
notice  having  been  served,  the  trader 
against  whom  the  petition  has  beei 
presented  is  not  adjudged  a  banknipt 
on  such  petition,  or  on  any  other  peti- 
tion of  which  the  sheriff,  high  biili( 
or  other  officer  has  notice,  he  may  deal 
with  the  proceeds  of  such  sale  in  the 
same  manner  as  he  would  have  dooe 
had  no  notice  of  the  presentatioo  of  & 
bankruptcy  petition  been  served  on 
him." 
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meant  to  alter  the  law  in  that  respect.  If  so^  the  result  will  be  that     L.  J.  M. 
an  execution  for  sums  above  £50  will  become  practically  useless,        1874 
^8  the  creditor  will  not  be  safe  against  being  called  onto  repay  the     ExpaHe 
money  at  any  time  within  twelve  months.    The  87th  section  says     ^°''*^«>« 
the  sheriff  is  to  ^*  deal  with  "  the  money,  .which  implies  that  he     Bogxbs. 
<can  make  a  valid  payment ;  and  the  most  reasonable  construction        '"^ 
of  the  Act  is,  that  although  seizure  and  sale  is  an  act  of  bank- 
ruptcy for  other  purposes,  it  is  not  so  as  regards  the  purchaser 
under  the  sale  or  the  creditor  who  receives  the  money  &om  the 
sheriff:  Morland  v.  PeOaU  (1) ;  Bemaman  v.  Bcwker  (2). 

Mr.  De  Oex,  Q.C.,  and  Mr.  Bonier^  for  the  trustee : — 

1 

The  6th  section,  sub-sect.  5,  of  the  Bankruptcy  Act,  1869,  makes 
the  seizure  and  sale  an  act  of  bankruptcy,  and,  consequently,  every- 
thing done  under  it  must  be  void  as  against  a  subsequent  bank- 
ruptcy within  twelve  months,  unless  there  is  something  in  the  Act 
to  control  it  The  87th  section  is  only  for  the  protection  of  the 
sheriff.  That  was  expressly  laid  down  in  Ex  parte  Pearson  (3).  It 
may  be  that  a  purchaser  from  him  is  protected,  because  the  act  of 
bankruptcy  is  not  committed  till  the  sale  is  completed ;  but  there 
is  nothing  in  the  section  to  protect  the  creditor  who  receives  the 
money.  The  omission  of  the  words  which  occur  in  the  correspond- 
ing section  in  the  Bankrupteif  Act,  1861,  is  a  clear  indication  of  a 
change  of  intention  of  the  Legislature  in  this  respect :  Ex  parte 
Bayner  (4).  The  95th  section,  suVsect.  3,  which  protects  execu- 
tions made  lend  fde  without  notice,  is  made  expressly  subject  to 
the  provisions  contained  in  this  section,  and  does  not  apply  to 
executions  which  are  in  themselves  acts  of  bankruptcy :  Ex  parte 
Key  (5).  At  all  events  the  sale  on  the  7th  of  July  is  void,  for 
.  there  had  been  a  previous  sale  on  the  4th  of  July. 

Mr.  Little,  in  reply. 

Sib  G.  Hellish,  L.J. : — 

This  case  raises  an  important  question  as  to  the  effect  of  the 
87th  section  of  the  Bankruptcy  Act,  1869.    The  facts  were  shortly 

(1)  8  B.  &  C.  722.  (3)  Law  Rep.  8  Ch,  667. 

(2)  11  Ex.  760.  (4)  Ibid.  7  Ch.  326. 

(5)  Law  Hep.  10  Eq.  432. 
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these :  The  Appellant  had  obtained  judgment  and  sned  out  exe- 
cution against  BogerSy  and  on  the  30th  of  June  and  the  1st  of 
July,  1873,  the  sheriff's  officer  executed  the  writ  at  his  houses  in 
the  Lowther  Arcade  and  Fidham,  It  appears  from  the  evidence  of 
the  8heriff*s  officer,  that  on  the  30th  of  June  he  found  an  officer  in 
possession  at  the  Lowther  Arcade  under  a  previous  writ,  and  that 
he  gave  him  notice  of  the  Appellant's  writ,  and  left  him  a  copy  of 
it.  That,  in  my  opinion,  amounted  to  a  seizure  on  that  day  under 
the  Appellant's  writ.  Then  the  sheriff  sold  the  goods  at  tiie  two 
houses  to  the  Appellant,  and  gave  him  two  bills  of  sale  on  the  4tli 
and  7th  of  July  (the  previous  execution  having  been  settled),  and 
the  Appellant  gave  cheques  for  the  amount  to  the  sheriff,  who 
kept  one  of  the  cheques  till  the  fourteen  days  required  by  tbe 
statute  had  elapsed,  and  then  handed  it  to  the  Appellant  in  satis- 
faction of  his  debt. 

The  question  to  be  decided  is,  whether  the  execution  is  valid 
qtid  the  execution  creditor  himself.  The  5th  sub-section  of  the 
6th  section  of  the  Bankruptcy  Act,  1869,  lays  down  as  an  act  of 
bankruptcy,  ''that  execution  issued  against  the  debtor  by  any  legal 
process,  for  the  purpose  of  obtaining  payment  of  not  less  than  £50, 
has,  in  the  case  of  a  trader,  been  levied  by  seizure  and  sale  of  hi^ 
goods.*'  There  can  be  no  doubt,  therefore,  that  on  the  4th  of  July, 
and  again  on  the  7th  of  July,  an  act  of  bankruptcy  was  committed 
by  Sogers.  Supposing  this  sub-section  had  not  beea  qualified  by 
any  other  part  of  the  Act,  what  would  have  been  the  effect  of  the 
execution  ?  Whatever  is  by  the  statute  made  an  act  of  bank- 
ruptcy is  entirely  void  as  against  the  trustee  in  bankraptcy; 
therefore,  if  the  6th  section  had  been  unqualified,  that  levy  by 
seizure  would  have  been  altogether  invalid  against  the  trostee, 
and  the  execution  creditor  could  not  h^ve  derived  any  benefit 
from  it.  But  that  enactment  is  qualified  by  the  87th  section,  and 
the  question  is,  to  what  extent  it  is  so  qualified.  [His  Lordship 
then  read  the  section,  and  continued : — ] 

In  the  first  place,  I  am  of  opinion  that  this  section  justifies  the 
sheriff  in  selling  the  goods  seized.  He  is  to  go  on  and  sell  not- 
withstanding it  is  an  act  of  bankruptcy ;  and  I  think  it  was  clearly 
the  intention  of  the  Legislature  to  enable  him  to  make  a  good 
transfer  of  the  property  in  the  goods  to  the  purchaser.    It  could 
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not  have  been  intended  that  if  there  was  a  bankruptcy  within 
fourteen  days,  the  trustee  under  the  bankruptcy,  if  he  found  that 
the  expenses  of  the  sale  by  the  sheriff  had  been  considerable,  or 
if  he  thought  he  could  make  more  of  them  by  selling  them  at 
another  time,  should  be  able  to  go  to  the  purchaser  and  say: 
"  They  are  my  goods,  and  you  must  give  them  back."  If  so,  the 
purchaser  would  be  entitled  to  an  indemnity  from  the  sheriff, 
which  is  never  the  case,  as  the  sheriff  gives  no  warranty  with  the 
goods. 

It  appears  to  me  therefore  clear  that  the  trustee  is  only  entitled 
to  the  proceeds  of  the  sale  after  deducting  the  sheriff's  expenses. 
If  this  were  not  so,  the  sheriff  could  never  sell  at  all. 

Then  \nth  regard  to  the  passing  of  the  property  in  the  goods,  I 
do  not  think  that  it  makes  any  difference  that  the  sale  was  made 
to  the  execution  creditor  himself.  The  law  does  not  now  compel 
the  sheriff  to  sell  by  auction,  nor  is  there  anything  to  restrain  him 
from  selling  to  the  creditor,  who  cannot  be  in  a  worse  position 
than  any  other  purchaser.  If  a  petition  had  been  presented  within 
fourteen  days,  the  only  claim  which  the  trustee  could  have  had 
would  have  been  to  make  the  sheriff  hand  over  the  proceeds  of  the 
sale  to  him,  and  I  think  it  follows  that  he  cannot  be  entitled  to 
more  than  the  proceeds  if  the  petition  is  not  presented  till  after 
the  fourteen  days  have  elapsed. 

Nor  do  I  think  it  makes  any  difference  that  the  sale  in  this  case 
was  made  by  two  bills  of  sale  on  the  4th  and  the  7th  of  July.  It 
appears  to  me  that  according  to  the  true  construction  of  the  87th 
section,  the  sheriff  is  to  go  on  selling  till  he  has  realized  enough  to 
satisfy  the  execution,  and  if  the  debtor's  goods  are  in  different 
houses,  and  the  sheriff  sells  the  goods  in  one  house  on  Monday,  it 
cannot  be  intended  that  he  should  stop,  and  not  sell  the  goods  in 
the  other  house  on  Tuesday.  In  my  opinion  all  sales  made  to 
satisfy  one  writ,  after  the  goods  have  been  seized  under  it,  are 
within  the  protection  of  the  87th  section,  whether  made  on  the 
same  day  or  not. 

We  come  then  to  what  is  the  real  question  in  the  case,  Who  is 
entitled  to  the  proceeds  under  the  circumstances  of  the  present 
case?  Sub-sect.  5  of  the  6th  section  makes  every  sale  by  a  sheriff 
an  act  of  bankruptcy,  and  therefore  void  as  regards  the  execution 
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L.  J.  M.  creditor.  Then  the  effect  of  sect.  87  is  that  the  sheriff  shall  be 
1874  protected,  and  that  the  purchaser  shall  be  protected,  bat  it  does 
JBs  paru  Bot  say  that  the  execution  creditor  shall  also  be  protected.  Daring 
YiLLARa.  ^^^  fourteen  days  the  money  belongs  to  the  trustee  if  notice  of  a 
BoGERs.  petition  in  bankruptcy  is  given  within  that  time ;  therefore  in  that 
"""^        case  it  is  void  as  regards  the  execution  creditor. 

Therefore  the  real  question  is.  What  is  the  meaning  of  the  words 
at  the  end  of  the  87th  section?  They  are  these:  '^But  if  no 
notice  of  such  petition  having  been  presented  be  served  on  him 
within  such  period  of  fourteen  days,  or  if,  such  notice  having  been 
served,  the  trader  against  whom  the  petition  has  been  presented 
is  not  adjudged  a  bankrupt  on  such  petition,  or  on  any  other  peti- 
tion of  which  the  sheri£^  high  bailiff,  or  other  officer  has  notice^  he 
may  deal  with  the  proceeds  of  such  sale  in  the  same  manner  as  he 
would  have  done  had  no  notice  of  the  presentation  of  a  bankruptcy 
petition  been  served  on  him."  No  doubt  those  words  protect 
the  sheriff,  but  do  they  also  mean  that  the  money  which  ^bs 
handed  over  to  the  execution  creditor  (which  money,  so  long  as  it 
remained  in  the  sheriff's  hands,  was  the  property  of  the  trustee) 
shall  become  the  property  of  the  creditor  ?  or  only  that  the  sheriff 
shall  be  protected  in  paying  it  to  him,  and  that  it  shall  remain 
subject  to  the  claim  of  the  trustee,  so  that,  in  case  a  petition  in 
bankruptcy  should  be  presented  within  twelve  months,  the  creditor 
•  must  hand  it  over  to  him  ?  In  my  opinion,  if  the  Legislature  had 
meant  by  that  section  to  make  that  valid  which  by  a  previous 
section  they  had  declared  to  be  void,  they  would  have  said  so  in 
clearer  teams.  Seference  has  been  made  in  the  argument  to  the 
73rd  section  of  the  Bankruptcy  Aet,  1861 ;  that  was  certainly  an 
easier  section  to  construe  than  the  section  in  the  late  Act  It 
enacts  that  the  sheriff  "  shall,  at  the  end  of  seven  days  after  tlie 
sale,  pay  over  the  proceeds,  or  so  much  as  ought  to  be  paid  to  the 
execution  creditor,  who  shall  be  entitled  thereto  notwithstanding 
such  act  of  bankruptcy,  unless  the  debtor  be  adjudged  a  bankrupt 
within  fourteen  days  from  the  day  of  the  sale."  Those  words  are 
plain  enough ;  but  there  are  no  similar  words  in  the  87th  section 
of  the  late  Act>  and  the  Court  is  left  to  infer  what  was  the  inten- 
tion of  the  Legislature.  It  was  contended  on  one  side  that  the 
Legislature  did  not  intend  to  alter  the  law  as  to  the  effect  of  the 
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payment  to  the  creditor ;  on  the  other  side  it  was  contended  that 
the  Legislature  did  mean  to  alter  it  The  mere  change  in  the 
langoage  of  the  section  would  not  be  conclusive  to  my  mind 
that  the  Legislature  intended  to  alter  the  law  in  this  respect; 
for  there  are  other  instances  in  the  Act  where  the  language  has 
been  varied  without  any  change  being  made  in  the  law.  But  in 
the  present  instance  I  think  it  would  require  some  express  words 
to  make  that  valid  which  a  previous  section  had  declared  to  be 
invalid.  If  the  Legislature  meant  that  the  execution  creditor 
should  be  entitled  to  keep  the  money  after  the  expiration  of  the 
fourteen  days,  they  would  have  said  that  after  that  time  the  seizure 
and  sale  should  cease  to  be  an  act  of  bankruptcy.  But  it  remained 
an  act  of  bankruptcy,  and  as  such  it  would  invalidate  all  subsequent 
dealings  with  the  bankrupt's  property  if  a  petition  for  adjudication 
was  presented  within  twelve  months;  and  if  all  subsequent  trans- 
actions are  rendered  invalid  by  it,  it  would  seem  inconsistent  and 
unreasonable  that  the  transaction  itself  which  is  an  act  of  bank- 
ruptcy should  not  be  inyalid.  It  is  true  that  under  the  78rd  sec- 
tion of  the  Act  of  1861  the  payment  to  the  execution  creditor  was 
made  valid,  but  that  does  not  appear  to  me  a  very  reasonable 
enactment  It  seems  much  more  reasonable  that  the  whole  trans- 
action should  be  void  as  regards  the  execution  creditor.  I  think, 
thereforci  that  in  this  case  the  Appellant,  although  he  has  a  right 
to  the  goods  purchased,  is  not  entitled  to  keep  the  proceeds  of  the 
sale.  He  must,  however,  be  allowed  what  he  paid  for  the  expenses 
of  the  sheriff.  The  order  of  the  Begistrar  will  therefore  be  varied  > 
and  it  must  be  declared  that  the  Appellant  shoidd  pay  to  the 
trustee  the  sum  of  £605  3$.    There  will  be  no  costs  of  the  appeal. 


L  J.M. 
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April  15.    The  case  was  re-argued  before  the  full  Court  at  the        l.  g. 

request  of  both  parties,  in  lieu  of  an  appeal  to  the  House  of    *^ 1  ' 

Lords. 


Mr.  LUOe^  Q.C.,  and  Mr.  Bdbson,  for  the  Appellant : — 

The  whole  case  really  turns  upon  the  question  whether  an  exe- 
cution levied  by  seizure  and  sale,  which  is  made  an  act  of  bank- 


440 


CHANCEBY  APPEALS. 


[L.R. 


L.C. 

and  L.  JJ. 

1874 
Ex  parts 

YlLLABS. 

In  re 

KOGKBS. 


rnptcy  by  the  5th  sub-section  of  the  6th  section  of  the  Banhrupieif 
Acty  1869,  is  for  that  reason  altogether  a  void  act  against  the 
trustee.    We  contend  that  it  is  not. 

Under  the  Banhrupiey  Ad,  1861,  the  seizure  by  the  sheriff  wa» 
made  an  act  of  bankruptcy  ;  therefore  it  was  necessary  to  insert 
special  words  to  give  validity  as  against  the  assignees  in  bank- 
ruptcy to  the  subsequent  sale  and  payment  of  the  proceeds  by  the 
sheriff  to  the  execution  creditor,  and  this  was  done  by  the  73rd 
section  of  that  Act  in  cases  where  there  was  no  adjudication  of 
bankruptcy  within  fourteen  days.  But  by  the  Act  of  1869, 
sect.  6,  sub-sect.  5,  the  act  of  bankruptcy  is  not  completed  till  the 
sale.  The  execution  creditor  who  has  effected  a  seizure  has  a 
security  on  the  goods  which  cannot  be  taken  away  without  express 
words.  The  title  of  the  trustee  does  not  commence  till  the  act  of 
bankruptcy  is  "  completed  "  (sect.  11),  and  the  act  of  bankruptcy 
is  not  completed  till  the  goods  are  delivered  and  the  money  paid 
to  the  sheriff.  As  soon  as  that  is  done  the  debt  is  gone;  the 
relation  of  debtor  and  creditor  is  destroyed,  and  the  proceeds  oi 
the  sale  are  held  by  the  sheriff  in  trust  for  the  execution  cre- 
ditor, who  can  recover  them  in  an  action  for  money  had  and 
received :  Swain  v.  Marland  (1) ;  Morland  v.  PeBatt  (2) ;  Eiggin$ 
V.  MeAdam  (3). 

There  is  no  reason  why  an  act  of  bankruptcy  should  be  in  all 
cases  in  itself  void.  It  is  nowhere  made  so  by  Act  of  Parliament. 
It  is  true  that  acts  of  the  debtor  himself,  such  as  an  assignment  of  all 
his  goods,  and  payments  by  way  of  fraudulent  preference,  are  void, 
because  they  are  voluntary  acts  to  defeat  the  other  creditors ;  but 
an  execution  is  not  an  act  of  the  debtor,  but  an  act  of  the  creditor 
in  inviium,  which  he  has  a  perfect  right  to  do.  Therefore  the 
proceedings  under  it  are  valid,  except  so  far  as  they  are  made  void 
by  express  words.  It  is  clear  that  for  some  purposes  an  execution 
levied  by  seizure  and  sale  is  not  void,  for  it  is  admitted  that  the 
sheriff  can  give  a  good  title  to  the  purchaser  of  the  goods,  even 
though  he  has  notice  of  a  petition  in  bankruptcy.  The  9oth 
section  of  the  Act  expressly  gives  protection  to  hond  fide  exe- 

(1)  1  Brocl.  &  B.  370.  (2)  8  B.  &  C.  722. 

(3)  3  Y.  &  J.  1, 13. 
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cutionSy  *^  subject  and  without  prejudice  to  the  provisions  of  this       L.  0. 
Act  relating  to  the  proceeds  of  the  sale  and  seizure  of  goods  of  a 


trader  ;*'  that  is,  the  provision  respecting  the  retention  of  the  pro- 
ceeds for  fourteen  days ;  but  beyond  that  period  there  is  nothing  v^llaS 
in  any  part  of  tlie  Act  to  interfere  with  the  execution  creditor's  in  r«i 
right :  Ex  parte  Roeke  (1).  ^^fT* 

Mr.  De  Oex,  Q.C.,  and  Mr.  Romerj  for  the  trustee : — 

If  the  title  of  the  execution  creditor  in  this  case  is  upheld,  it 
will  be  the  first  case  in  which  it  has  been  held  that  a  title  can  be 
made  through  an  act  of  bankruptcy*  It  has  always  been  taken 
for  granted  that  acts  of  bankruptcy  are  void  in  themselves.  The 
doctrine  rests  on  no  positive  enactment^  but  upon  the  policy  of 
the  bankrupt  laws.  No  distinction  has  ever  been  drawn  between  * 
acts  of  the  bankrupt  himself  and  those  of  creditors  against  him, 
and  there  is  no  difference  in  principle  between  them.  An  assign- 
ment by  a  debtor  of  all  his  estate  is  not  illegal  or  fraudulent  in 
itself,  and  it  would  not  be  void  unless  it  were  an  act  of  bank- 
ruptcy, and  the  same  may  be  said  of  what  is  called  a  fraudulent 
preference  of  a  creditor ;  it  is  only  the  fact  that  these  acts  are 
made  acts  of  bankruptcy  that  makes  them  void.  It  all  depends 
on  the  policy  of  the  bankrupt  law,  which  is,  that  where  a  man  is 
in  such  a  condition  that  he  cannot  pay  all  his  creditors  in  full, 
one  creditor  ought  not  to  be  paid  in  full  and  the  others  get 
nothing.  The  same  applies  equally  to  an  execution,  although 
it  is  levied  in  invitum :  Belcher  v.  Maffnay  (2)  ;  E^  jparte  Pear- 
san  (3).  The  opinion  of  Baron  Martin^  in  Slater  v.  Finder  (4), 
is  distinctly  in  our  favour.  The  fact  of  the  omission  in  sect  87 
of  the  words  ''  who  shall  be  entitled  thereto,  notwithstanding  such 
act  of  bankruptcy,"  are  conclusive  as  to  the  intention  of  the 
Legislature.  The  95th  section  has  no  application  to  executions 
which  are  in  themselves  acts  of  bankruptcy :  Ex  parte  Key  (5). 

Mr.  Litdey  in  reply. 

(1)  Law  Bep.  6  Cb.  795.  (3)  Law  Bep.  8  Cb.  667. 

(2)  12  M.  ft  W.  102.  (4)  Ibid.  6  Ex.  237. 

(5)  Law  Rep.  10  Eq.  432. 
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andLpjJ      ^^  ^'     ^^^  CaiBNS,  L.C.  : — 

1874  ^^  f^ts  in  this  case  are  very  simple,  and  may  be  stated  with- 

jg^^^     out  detail ;  but  the  question  raised  is  one  of  great  general  im- 
ViLLABs.     portance  under  the  Banhruptei/  Ad  of  1869. 
Bmem.         ^^^  bankrupt  is  a  trader.     The  Appellant,  on  the  30th  of 

June,  1873,  recovered  judgment  against  him  for  a  debt  exceeding 

£600,  and  on  the  same  day  a  fi.  fa,  issued,  and  the  sheriff  seized 
under  the  judgment.  The  goods  seized  were  assigned  to  the 
Appellant,  the  execution  creditor,  who  paid  the  sheriff  the  pur- 
chase-money, and  the  sheriff,  after  deducting  rent  and  poundage, 
paid  back  to  the  Appellant  the  sum  for  which  the  levy  was  made. 
All  this  took  place  more  than  fourteen  days  before  the  petition  io 
bankruptcy  was  presented  on  the  Ist  of  August,  1873.  There  is 
no  attempt  now  made  to  impeach  the  regularity  or  good  faith  of 
the  assignment  to  the  execution  creditor,  and  the  case  is  practi- 
cally the  same  as  if  the  goods  seized  had  been  sold  to  a  stranger, 
and  the  execution  creditor  had  been  paid  his  debt  out  of  the 
proceeds. 

The  question  is,  under  the  circumstances  I  have  stated.  Can  the 
execution  creditor  retain  the  amount  which  has  been  paid  to  him, 
and  is  the  trustee  in  bankruptcy  entitled  to  recover  either  that 
amount  or  the  goods  seized  ? 

The  6th  section  of  the  Bankruptcy  Aet,  1869,  provides  that 
one  of  the  acts  or  defaults  which  shall  be  deemed  to  be  an  act  of 
bankruptcy  shall  be  when  an  execution  issued  "  against  the  debtor 
on  any  legal  process  for  the  purpose  of  obtaining  payment  of  not 
less  than  £50,  has  in  the  case  of  a  trader  been  levied  by  seizure 
and  sale  of  his  goods ;"  and  the  11th  section  provides,  ''  that  the 
bankruptcy  of  a  debtor  shall  be  deemed  to  have  relation  back  to, 
and  to  commence  at,  the  time  of  the  act  of  bankruptcy  being 
completed  on  which  the  order  is  made  adjudging  him  to  he 
bankrupt." 

It  is  necessary  to  consider  whether  these  sections  making  the 
suffering  of  a  levy  by  seizure  and  sale  an  act  of  bankruptcy  avoid 
or  make  inoperative  the  seizure  and  sale  itself,  and  in  my  opinion 
they  do  not.  It  is  true  that  under  this,  as  under  previous  statutes 
of  bankruptcy,  two  acts  are  specified,  which  if  done  by  the  bank- 
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rnpt  are  not  only  acts  of  bankruptcy,  but  are  also,  if  followed  by 
bankruptcy,  void.  One  is  a  conveyanoe  or  assignment  of  the  bank- 
rupt's property  for  the  benefit  of  creditors,  and  the  other  is  a 
conveyance  or  assignment  fraudulent,  or  by  way  of  fraudulent  pre- 
ference. It  is  to  be  observed  that  as  to  one  of  these  acts,  namely, 
a  conveyance  or  assignment  by  way  of  fraudulent  preference, 
special  provisions  have  always  been  made  in  bankruptcy  legis- 
lation, making  such  a  conveyance,  or  assignment  void  by  express 
enactment,  and  reducing  it  ac€k)rdingly ;  and  as  to  the  other, 
namely,  a  conveyance  in  trust  for  all  creditors,  it  has  been  held 
from  the  earliest  times  of  bankruptcy  law  that  as  the  effect  of 
such  a  conveyance  must  be  to  delay  or  defeat  creditors,  the  law 
will  presume  an  intention  to  delay  or  defeat  creditors,  and  the 
conveyance  would  therefore  be  invalid  as  against,  and  perhaps 
even  without  reference  to,  the  policy  of  the  bankruptcy  laws; 
while  as  regards  both  these  acts  it  is  to  be  observed  that  they  are 
the  voluntary  acts  of  the  bankrupt,  and  on  the  same  principle  that 
they  were  originally  styled  •*  acts  "  of  bankruptcy,  may  fairly  be 
avoided  and  reduced,  so  as  to  bring  back  into  the  general  estate 
the  property  affected  by  them.  An  execution,  on  the  other  hand, 
levied  against  the  goods  of  a  trader  by  his  creditors,  is  the  act  not 
of  the  trader  but  of  the  creditor,  and  the  creditor  on  his  part  is 
doing  nothing  which  is  censurable,  either  morally  or  legally.  He 
is  simply  using  the  process  of  law  which  he  is  entitled  to  use,  and 
nothing  short  of  express  words  would,  in  my  opinion,  be  adequate 
to  cut  down  or  deprive  him  of  the  effect  of  an  execution  which,  ex 
eonceatisy  he  was  entitled  as  of  right  to  put  in  force.  But  there  is 
another  consideration,  which,  as  it  seems  to  me,  makes  a  marked 
difference  between  the  case  of  a  general  or  fraudulent  conveyance 
by  a  bankrupt,  and  the  case  of  an  execution  levied  adversely  upon 
his  goods.  In  the  case  of  a  general  conveyance  or  assignment 
which  defeats  or  delays  creditors,  the  conveyance  or  assignment 
must  either  be  wholly  set  aside  or  must  remain  entirely  effective ; 
there  is  no  via  media.  Bankruptcy,  if  the  conveyance  is  not  set 
aside,  would  have  nothing  to  operate  upon,  and  would  be  a 
mockery.  So  also  in  the  case  of  a  fraudulent  preference,  if  the 
fraudulent  preference  is  not  avoided  it  remains  valid,  and  the 


L.O. 
and  L.  JJ. 

1874 


Ex  parts 

YlLLABS. 

in  110 

BOOERS. 


444  CHANCERY  APPEALS.  [L.  R. 

li.  C,       property  is  absolutely  withdrawn.     There  is  no  qualified  or  condi- 

tional  mode  or  measure  of  redress  pointed  out.    But  in  the  case 

yZL       of  a  seizure  and  sale  it  is  altogether  different     The  Act  of  1869 

Ex  parts     jj|^g  expressly  provided  by  the  87th  section  that  in  the  case  of  such 
/„  ^       a  sale  the  sheriff  is  to  hold  the  proceeds  of  sale  in  his  hands  for 

Rogers,  fourteen  days,  and  if  he  has  notice  during  that  time  of  a  bank- 
ruptcy  petition  presented  against  the  trader  he  is  to  hold  the 
proceeds,  after  deducting  expenses  for  the  trustee  in  bankruptcy, 
and  it  is  only  in  cases  where  during  these  fourteen  days  he  has  no 
such  notice,  that  he  may  at  the  end  of  the  time  hand  over  the 
proceeds  to  the  execution  creditor,  which  is,  in  &ct,  what  was 
done  in  this  case. 

This  appears  to  me  to  be  the  very  clear  and  sufficient  machinery 
given  by  the  Act  itself,  for  the  purpose  not  of  rendering  invalid 
the  execution,  or  seizure  or  sale,  but  of  giving  to  creditors  of  a 
trader  a  limited  and  qualified  right  to  arrest  the  proceeds  of  sale, 
if  they  choose  to  do  so  with  diligence.  The  convenience  of  such 
an  arrangement  is  obvious,  and  if  it  had  been  intended  by  the 
Legislature,  in  making  seizure  and  sale  of  the  goods  of  a  trader  an 
act  of  bankruptcy,  to  make  the  seizure  and  sale  always  and  ipso 
facto  invalid,  as  against  a  bankruptcy  supervening,  it  would,  in  mr 
opinion,  have  been  much  better,  and  much  more  natural,  and  it 
would  certainly  have  been  much  more  simple,  to  have  enacted  at 
once  that  there  should  be  no  process  by  seizure  and  sale  against 
the  goods  of  a  trader  in  any  case  whatever. 

The  conclusion  which  I  draw  from  the  sections  of  the  Act  to 
which  I  have  referred  is  fortified  by  the  other  provisions  of  the  Act. 
I  cannot  find  in  the  15th  and  17th  sections  any  words  which  would 
vest  in  the  trustee  either  the  property  itself,  the  completed  sale  of 
which  to  a  third  party  is  made  the  commencement  of  the  bank- 
ruptcy, or  the  proceeds  of  the  sale,  which  never  belonged  to  the 
bankrupt.  The  95th  section  also  appears  to  me  to  assume  that 
the  seizure  and  sale  of  the  goods  of  a  trader  had  not  been  made 
invalid  by  the  earlier  portion  of  the  statute,  but-  that  certain  quali- 
fied provisions  only  had  been  made  with  regard  to  the  prooeedb 
of  bsAb.  On  the  whole  I  am  of  opinion  that  the  trustee  iu  bank- 
ruptcy  has  in  this  case  no  right  to  recover  either  the  goods  or  the 
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proceeds,  and  that  the  summons  before  the  Registrar  ought  to       L.  o. 
haye  been  dismissed  with  costs. 

1874 


BOOBBS. 


Sir  W.  M.  James,  L.J. : —  Exparu 

YlLLABS. 

I  entirely  concur  in  the  conclusion  to  which  the  Lord  Chancellor  in  re 
has  arriyed.  It  appears  to  me  that  if  the  case  had  rested  solely 
on  the  language  of  the  5th  sub-section  of  the  6th  section  of  the 
Baf^BTUftey  Act,  1869,  by  which  an  execution  for  a  sum  exceeding 
£50  levied  by  seizure  and  sale  is  made  an  act  of  bankruptcy,  it 
would  have  been  the  duty  of  the  Court  if  possible  to  construe  the 
words  of  that  enactment  so  as  not  to  render  invalid  the  act  of  the 
sheriff,  done  in  strict  obedience  to  the  law,  or  the  title  of  the  pur- 
chaser derived  from  the  law.  And  I  think  that  the  Court  can  so 
construe  those  words  as  not  to  render  the  act  of  the  sheriff  or  the 
title  of  a  purchaser,  which  is  derived  from  a  sale  made  by  him, 
invalid,  by  calling  in  aid  the  language  of  the  11th  section,  which 
enacts  that  the  bankruptcy  of  a  debtor  shall  be  deemed  to  have 
relation  back  to,  and  to  commence  at  the  time  of  the  act  of  bank- 
ruptcy, or  the  first  of  the  acts  of  bankruptcy,  **  being  completed," 
and  treating  the  completed  sale  as  the  act  of  bankruptcy,  at  the 
time  of  which  the  bankruptcy  is  to  be  deemed  to  commence.  If 
the  act  of  bankruptcy  is  the  act  of  the  bankrupt  himself  then  the 
title  of  the  trustee  relates  back  to  the  moment  of  the  commence- 
ment of  the  act  done  by  him ;  but  if,  as  in  the  present  case,  it  is 
not  a  voluntary  act  of  the  bankrupt,  but  a  proceeding  in  invttum, 
it  relates  back  only  to  the  moment  after  the  completion  of  the 
transaction  which  constitutes  the  act  of  bankruptcy. 

But  it  is  not  necessary  to  rely  upon  that  view,  because  it  is 
expresdy  provided  in  a  subsequent  section  of  the  Act  (the  95th) 
that  an  execution  executed  in  good  faith  shall  not  be  void,  that  is, 
the  act  of  seizure  and  sale  is  good  in  itself,  but  **  without  prejudice 
to  the  provisions  of  the  Act  relating  to  the  proceeds  of  the  sale  and 
seizure  of  goods  of  a  trader."  Therefore  the  ordinary  legal  conse- 
quences after  execution  must  follow,  and  the  proceeds  must  be 
handed  over  to  the  execution  creditor,  except  so  far  as  the  Act  has 
interfered  with  those  legal  consequences.  They  are  interfered  with 
by  the  87th  section,  which  enacts  that  the  sheriff  shall  retain  the 

proceeds  for  fourteen  days  to  enable  the  general  creditors  to  serve 
Vol.  DL  2N  1 
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him  with  notice  of  a  bankruptcy  petition.  During  that  period 
only  the  rights  of  the  execution  creditor  are  interfered  with,  and 
I  am  of  opinion  that  that  provision  is  the  limit  of  the  right  of  the 
general  creditors  in  this  case. 

Sib  G.  Mellish,  L.  J. : — 

I  am  glad  that  my  first  impression  of  the  law  in  this  case  has 
been  corrected  No  doubt  the  foundation  of  my  opinion  was  that 
I  treated  the  Legislature  as  having  made  the  act  of  bankruptcy 
itself  void,  unless  there  was  something  in  the  Act  to  the  contrary. 
I  considered  that  I  could  not  decide  otherwise  consistently  with 
Baron  Martinis  opinion  as  to  the  effect  of  the  87th  section,  in  SaUr 
V.  Finder  (1) ;  and  it  did  not  occur  to  me  to  question  the  role 
laid  down  by  that  eminent  Judge,  which  had,  as  I  believed,  been 
received  with  satisfaction  by  the  profession.  As,  however,  a  more 
careful  consideration  of  the  Act  has  satisfied  the  other  members  of 
the  Court  that  the  £EU^t  of  an  execution  being  made  an  act  of  bank- 
ruptcy does  not  necessarily  make  it  void,  it  follows  that  the 
execution  creditor  is  entitled  in  this  case  to  have  the  benefit  of  his 
execution. 

Solicitors :  Mr.  O.  L.  Norman;  Messrs.  E.  L  Sydney  A  &». 


(1)  Law  Rep.  6  Ex.  237. 
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CABALLERO  v.  HENTY.  L.JJ. 

[1872    C.    107.]  i^ 

Mareh,  11. 
VenOM'  and  Purchaser — Specific  Performance — TtnoLncy^Infjuiry,  

The  oonditioDB  of  nde  of  a  publio-honse  stated  that  it  was  in  the  occupa- 
tion of  a  tenant.  A  brewer,  intending  to  use  the  public-hoase  for  the  sale 
of  his  beer,  agreed  to  buy  it  He  afterwards  learnt  that  it  was  nnder  lease 
to  another  brewer  for  a  term  of  which  eight  yean  were  unexpired : — 

EM  (affirming  the  decree  of  the  Master  of  the  Bolls),  that  the  purchaser 
was  not  bound  to  ascertain  from  the  tenant  the  terms  of  his  tenancy ;  and 
that  in  such  a  case  the  vendor  could  not  enforce  specific  performance. 

Jamiu  y.  Lichfield  (1)  observed  upon. 

1  HE  Plaintiff  in  this  case,  on  the  30th  of  October,  1871,  put  up 
for  sale  by  auction  at  Arundel  certain  property.  Lot  6  of  which  was 
in  the  particulars  described  as  '^All  that  capital  freehold  full- 
licensed  public^house  known  as  The  Oeneral  Abererombief  situate 
in  Q^een  Street,  Arundel,  aforesaid,  as  the  same  is  now  in  the  occu- 
pation of  Mr.  T.  W.  SkMer  at  the  low  rental  of  £20  per  annum, 
together  with  the  two  cottages  at  the  back,  each  let  at  2«.  per 
week,  as  the  same  are  now  in  the  occupations  of  Bumand  and 
SttUweU;"  and  in  the  conditions  of  sale  it  was  stated  that  ''the 
properties  are  sold  subject  to  the  several  tenancies  now  existing." 
The  Defendants  were  brewers  at  Chichester,  and  inferring  (as 
they  stated)  that  the  tenancy  of  SlaUer  was  from  year  to  year, 
and  wishing  to  buy  the  pubUc^house  for  the  purpose  of  extending 
their  business,  they  directed  one  Peal  to  attend  at  the  sale  as  their 
Agent  and  buy  it  for  them.  The  public-house  was,  however,  in 
iact,  nnder  lease  to  an  Arundel  brewer  for  twenty-one  years  from 
1859.  It  appeared  that  at  the  auction  the  lease  was,  at  the  sug- 
gestion of  some  one,  read  out  by  the  auctioneer ;  but  there  was 
much  noise  and  confusion  in  the  room,  and  the  Defendants'  agent 
asserted  that  he  did  not  hear  the  lease  read.  The  auction  pro- 
<;eeded,  and  the  Defendants'  agent  was  declared  the  purchaser  of 
Lot  6  for  £600.    He  paid  the  deposit,  and  signed  an  agreement 

(1)  Law  Bep.  9  Eq.  51. 
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L.  JJ.      for  the  purchase^  which  agreement  contained  no  reference  to  the 
1874       lease.    An  abstract  of  title  was^  deliyered,  and  the  purchaaeta* 
Caballero  solicitors  made  several  requisitions,  one  of  which  was  :-^ 

Hentt.  **  The  fifth  condition  states  the  properties  are  sold  '  satgect  to 
the  tenancy  now  existing;*  the  tenancy  now  existing,  if  any, 
should  be  shewn,  and  counterpart  of  any  agreement  (if  any  such 
exists)  produced.  An  abstract  of  such  document,  moreover, 
should  be  furnished  to  complete  the  abstract." 

Answer. 
**  There  has  been  a  lease  granted,  which  will  expire  in  about 
nine  years.  Madame  Oaballero^a  former  solicitor,  who  prepared 
the  lease,  is  dead;  search  has  been  made  for  the  counterpart 
amongst  his  deeds,  but  it  cannot  be  found.  Mr.  Constable,  the 
brewer,  has  the  lease." 

In  reply  to  this,  on  the  23rd  of  November,  1871,  the  puidtasere' 
solicitors  urged  a  search  for  the  counterpart  lease,  a  copy  of  which 
was,  after  other  correspondence,  sent  on  the  20th  of  December. 
.  Further  correspondence  took  place  as  to  other  objections  to  the 
title ;  and  the  purchasers'  solicitors  then  laid  the  papers  before  a 
conveyancing  counsel.  On  the  19th  of  January  they  wrote  re- 
quiring  the  lease  (if  valid)  to  be  surrendered.  The  vendors 
solicitors  answered  that  the  lease  was  valid,  and  refused  to  obtain 
a  surrender.  After  more  correspondence  the  bill  in  this  suit  wts 
filed  by  the  vendor,  praying  specific  performance. 

The  Master  of  the  Bolls,  Sir  O.  Jessdf  dismissed  the  bill  with 
costs,  and  the  Plaintiff  appealed. 

Mr.  BooSburghj  Q.C.,  and  Mr.  W.  A.  Clark,  for  the  Plaintiff,  con- 
tended that  the  purchasers'  agent  heard  the  lease  read,  and  tbat 
their  solicitors  knew  all  about  it.  Moreover  the  particolftrs 
shewed  that  there  was  a  lease,  and  then  the  purchasers  were 
bound  to  inquire  of  the  tenant :  Daniels  v.  Davison  (1) ;  Jama  t. 
Lichfidd  (2) ;  BaUey  v.  Bichardsim  (3).  The  property  was  stated 
to  be  in  the  possession  of  a  tenant,  and  that  is  notice  of  a  lease  r 
Taylor  v.  StiUberi  (4). 

(1)  16  Vee.  249.  (3)  9  Hare,  734. 

(2)  Law  Rep.  9  Eq.  51.  (4)  2  Ves.  437, 
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[The  LoBD  Justice  James  referred  to  SugdevCs  Vendors  and      l.  jj. 
Purchasers  as  to  notice  of  a  tenancy  affecting  a  purchaser  (1).]  1874 

Moreover,  after  the  purchasers  were  aware  that  the  lease  was   Cabaixsbo 
for  this  term  of  years,  they  did  not  object  on  that  ground,  and      hesttt. 
^continued  for  nearly  two  months  to  negotiate. 

Mr.  WaUer,  Q.C.,  and  Mr.  StaUard,  for  the  Defendants,  were 
not  called  upon. 

Sib  W.  M.  James,  L.  J.  :— 

The  judgment  of  the  Master  of  the  Soils  is,  in  my  opinion,  per- 
fectly right,  and  it  appears  to  me  that  this  case  is  perfectly  clean 
{His  Lordship  then  stated  the  facts  of  the  case : — 1 

The  Defendants  are  brewers,  and  they  authorized  their  agent  to 
go  to  the  sale  and  bid  for  this  property,  which  they  intended  to 
'bay,  no  doubts  in  the  ordinary  way  in  which  brewers  buy  public- 
houses,  for  the  purpose  of  supplying  it  with  been 

Their  agent  was  not  authorized  to  buy  a  public-house  with  a 
lease  for  eight  years  to  another  brewer ;  in  fact,  it  was  the  last 
thing  he  would  have  been  authorized  to  do.  He  says  that  he  did 
not  hear  the  lease  read ;  but  even  if  we  assume  that  he  did  hear  it» 
and  then  signed  the  agreement,  still,  in  the  signed  agreement 
4here  is  no  reference  to  the  lease.  In  that  state  of  things^  it 
appears  to  me  that  the  Defendants  are  not  bound  to  take  this 
property,  which  was  subject  to  a  lease  to  another  brewer  for  eight 
years,  at  £20  a  year. 

There  is  no  pretence  for  the  case  made  by  the  Plaintiff  that  a 
person  who  wants  to  buy  such  property,  and  has  notice  of  the 
occupation  of  a  tenant^  is  bound  to  go  and  inquire  of  the  tenant 
what  ia  the  nature  of  his  tenancy.  For  this  proposition  James  v. 
Liehfdd  (2)  was  cited  as  an  authority.  In  that  case  there  cer- 
tainly are  some  dieta  which  nearly  go  to  that  extent,  and  which 
support  the  notion  that  the  doctrine  of  Danida  v.  Davison  (3) 
applies  as  between  vendor  and  purchaser,  and  whilst  the  matter 
still  rests  in  contract.  It  is  not  necessary  now  to  deal  with  that 
•case,  but  I  am  not  at  present  prepared  to  assent  to  any  such  pro- 

(l)  7th  Ed.  p.  745 ;  14th  Ed.  p.  774.  (2)  Law  Bep.  9  Eg.  61. 

(3)  16  VeB.  249. 
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L.  JJ.  position.  The  doctrine  in  question  seems  to  me  to  refer  to  equities 
1874  between  the  purchaser  and  the  tenant  when  the  legal  estate  has 
Oaballbbo  pc^ssed,  and  to  have  nothing  to  do  with  the  rights  and  lialnlities  of 
yendon  and  purchasers  between  themselves.  If  there  is  anything 
in  the  nature  of  the  tenancies  which  affects  the  property  sold*  the 
vendor  is  bound  to  tell  the  purchaseri  and  to  let  him  know  what 
it  is  which  is  being  sold ;  and  the  vendor  cannot  afterwards  say  to 
the  purchaser,  **  If  you  had  gone  to  the  tenant  and  inquired,  yon 
would  have  found  out  all  about  it." 

During  the  argument  I  referred  to  a  passage  in  SugdevkS  Vendon 
and  Purchasers  (1),  which  seems  to  shew  that  a  purchaser  is  not 
bound  to  go  to  the  tenant  to  inquire. 

At  all  events,  the  vendor  cannot  enforce  such  an  agreement  as 
this. 

His  Lordship  then  stated  the  &cts  as  to  the  alleged  waiver  bj 
the  Defendants,  and  came  to  the  conclusion  that  the  Plaintiff 
could  not  enforce  an  agreement  in  which  he  had  so  completely 
misdesoribed  the  property ;  and  that  the  Master  of  the  Bolls  was 
right  in  dismissing  the  bill  with  costs. 

Sm  O.  MkTiTiTSH,  L  J*.,  was  of  the  same  opinion.  His  Lordship 
thought  that  the  misdescription  was  such  that  the  vendor  ocmld 
not  have  enforced  the  agreement ;  nor  had  the  purchasers,  by  their 
conduct,  adopted  the  agreement  subject  to  the  alteration.  The 
appeal  must  be  dismissed  with  costs. 

Solicitors  for  the  Plaintiff :  Messrs.  South  &  Stacey. 
Solicitors  for  the  Defendants :  Messrs.  Eobnes  dk  Son. 

(1)  7th  E<L  p.  745 ;  14th  Ed.  p.  774. 
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WILTS  AND  BEEKS  CANAL  NAVIGATION  COMPANY        L.JJ. 
V.  SWINDON  WATERWORKS  COMPANY.  1874 

[1871    W.    1.]  JforcfclO. 

Biparian  Proprietan — Canal  Company — Uie  qf  Water — Damage — Selling 

Water. 

A  canal  oompany,  haviDg  under  their  Act  power  to  sapply  their  canal  with 
water  from  the  neighhouring  streams,  hoaght  a  mill  and  tnrned  the  mill 
stream  into  the  canaL  Many  yean  afterwards  a  waterworks  company 
diverted  part  of  the  mill  stream,  and  thereby  supplied  with  water  a  neigh- 
bouring town : — 

J9eU,  that  the  canal  company,  both  under  their  Act  and  as  owners  of  the 
mill,  were  riparian  proprietors,  and  had  power  to  prevent  the  unlawful  use 
of  the  water  by  other  riparian  proprietors,  and  that  the  supply  of  a  neigh- 
bouring town  was  such  an  unlawful  use : 

ffeldf  that  as  the  Defendants  claimed  a  right  so  to  use  the  water,  the 
Plainti£Qi  were  not  (in  order  to  support  their  bill)  obliged  to  prove  actual 
damage  to  the  canal : 

ffeldf  that  the  canal  company  had  not  a  right  to  require  more  water  than 
they  wanted  for  the  purposes  df  the  canal. 

SemhU,  nevertheless,  that  the  canal  company  might  sell  any  surplus  water 
which  remained  after  they  had  used  it  for  the  purposes  of  the  canal. 

Decree  of  ATaZtns,  Y.C.,  reversed. 

JjY  an  Act  36  Geo.  3,  c.  lii.,  the  Camfiony  of  Prcprielon  of  the 
North  wots  Canal  NaviffaUon  were  empowered  to  make  and  keep 
navigable  a  canal  from  the  Thames,  near  Abingdon,  to  the  Kennet 
and  Avon  Canal  near  Trau^rndge,  and  also  certain  cuts  or  branches 
to  the  canal,  and  to  snpply  the  said  canal  and  cats  or  branches 
respectively,  whilst  the  same  should  be  making,  and  at  all  times 
for  ever  after  the  same  should  be  made,  with  water,  from  all  such 
springs  as  should  be  found  in  making  the  same,  and  from  all 
rivers,  springs,  brooks,  streams,  and  watercourses  whatsoever,  which 
were  or  should  be  found  within  the  distance  of  2000  yards  from 
any  part  of  the  said  canal  or  cuts  respectively,  or  from  any  reser- 
voir or  reservoirs  belonging  thereto,  to  be  made  as  therein  men- 
tioned, and  for  that  purpose  to  deanse,  scour,  deepen,  enlarge,  or 
straighten  any  such  rivers,  brooks,  jstreams,  or  watercourses,  or 
any  others  which  might  come  or  be  brought    into  the  same 
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L.  JJ.      respectively^  and  to  make  one  or  more  reservoirs  for  the  purpose 
1874        of  supplying  the  said  canal  and  cuts,  or  any  part  thereof,  with 

Wilts  and    water. 

Bebks  Canal  These  powers  were  continued  by  other  Acts,  and  by  an  Act  1  & 
OoMPANT  2  Geo.  4,  c.  xcvii.,  the  North  Wilts  Canal  Company  and  other  canal 
Swindon  companies  were  united  by  the  name  of  the  Company  of  Pro- 
^^A^^  P^^ors  of  the  Wilis  and  Berks  Canal  Navigation,  and  that  com- 

pany  was  empowered  to  maintain  the  canal  and  to  supply  it  with 

water,  the  words  used  being  nearly  the  same  as  those  in  the  old 
Act. 

The  canal  was  made,  and  from  the  year  1807  down  to  the 
year  1870  one  of  the  chief  sources  of  supply  of  water  to  the  summit 
level  was  a  stream  called  the  Wroughton  Stream.  In  the  year 
1807  the  Canal  Company  bought  a  mill  on  the  Wroughton  Stream, 
called  Wayt£s  MUlf  for  the  purpose  of  obtaining  the  right  of  water, 
and  they  then  diverted  the  stream,  and  though  the  mill  was  no  longer 
used  as  such,  the  Canal  Company  claimed  rights  as  miUowners. 

In  the  year  1866  a  company-  was  formed  called  the  Swindon 
Waterworks  Company,  for  supplying  with  water  the  town  of 
Swindon,  having  a  population  of  7000  or  8000,  brought  there  of 
late  years  by  the  establishment  of  the  Oreat  Western  RaUway 
Company's  work^,  and  being  very  badly  supplied  with  water.  In 
fact  the  Canal  Company  had  for  several  years  before  1867  sold  the 
water  of  the  canal  to  the  railway  company,  for  the  use  of  the  town. 

The  Waterworks  Company,  in  1867,  bought  a  mill  called  Beir 
ford's,  the  wheel  of  which  was  turned  by  one  of  the  principal 
springs  which  flowed  into  the  Wroughion  Stream.  The  company 
pulled  down  the  mill  and  constructed  on  the  site  a  reservoir,  the 
effect  of  which  was  to  divert  into  this  reservoir,  and  out  of  the 
canal,  many  of  the  streams  which  used  to  flow  into  the  Wroufhian 
Stream  and  thence  into  the  canal. 

During  the  severe  drought  of  1870  the  canal  was  so  insufficiently 
supplied  with  water  that  the  traffic  was  for  seyen  weeks  stopped. 
The  Canal  Company  complained,  and  the  Waterworks  Company 
then  occasionally  (as  ihe  Canal  Company  alleged)  allowed  the 
water  to  flow  into  the  canal ;  but  since  November,  1873,  they  had, 
as  the  Canal  Company  alleged,  entirely  cut  off  the  flow. 

The  Canal  Company,  on  the  4th  of  Januieury,  1871,  filed  the  bill 
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in  this  suit  to  lefitrain  the  Waterworks  Company  from  diyertiiig  the       L.  JJ. 
spriogs  in  question  from  the  Wrouffhton  Stream,  1874 

The  Defendants  denied  many  parts  of  the  case  made  by  the   wiltsand 
PlaintifiGs,  the  conclusions  on  the  eyidence  appearing  from  the  ^""m  Canal 
judgments  of  their  Lordships.    They  admitted  that  they  intended    Company 
to  continue  the  diversion  of  the  springs  for  their  own  purposes  and     SwnowN 
profits  whenever  the  demand  on  them  for  water  required  it,  though  ^cSSant?^ 

they  denied  that  the  diversion  caused  any  loss  to  the  Canal  Com-       

pany.  They  denied  that  since  the  10th  of  Februaryi  1871,  they 
had,  except  on  Sundays,  diverted  any  water  from  the  springs  into 
their  reservoir,  but  submitted  that  they  were  entitled  to  do  so. 

It  appeared  that  the  railway  had  carried  off  nearly  all  the  traffic 
from  the  canal,  and  that  in  1868  the  company  were  considering 
whether  the  canal  could  not  be  closed  and  the  assets  realised  and 
divided.    There  was,  however,  still  some  (traffic  on  the  canaL 

The  Vice-chancellor  Molina  dismissed  the  bill  with  costs  (1), 
and  the  Plaintiffs  appealed. 


(1)  1873.  Dec.  3. 

Sib  R  Maxjss,  Y.C,  after  stating 
the  facts  of  the  case,  said  that 

The  litigation  raised  a  question  of  the 
utmost  public  importance,  because  if 
the  Plaintiffs  were  right,  it  followed 
that  this  Canal  Company,  and  every 
other  canal  company  with  similar 
powers^aod  most  of  the  canal  com- 
panies had  such  powers — ^had  a  right 
to  interfere  with  the  use  of  water  to 
8uch  an  extent,  that  no  waterworks 
for  the  supply  of  the  inhabitants  of  a 
district,  or  for  any  other  useful  purpose, 
could  be  established  in  the  neighbour- 
hood of  a  canal  like  this  without  the  per- 
mission of  the  Cano/ Comjxiny.  This, 
however,  depended  upon  the  powers 
given  by  the  Acts  of  Parliament.  One 
question  was  whether  those  Acts  gave 
the  company  the  rights  of  riparian 
proprietors.  His  Honour  entirely  agreed 
with  the  doctrines  laid  down  in  Bealey 
v.  Shaw  (6  East,  208) ;  Mason  v.  Bill 
<o  B,  &  Ad.  1) ;  Wright  v.  Boward  (1 


S.  &  S.  190)  ;  Miner  v.  QUmour  (12 
Moo.  P.  C.  131) ;  Nuttall  v.  BracetueU 
(Law  Bep.  2  Ex.  1) ;  and  if  he  had 
come  to  the  conclusion  that  the  Canal 
Company  were  riparian  proprietors,  he 
should  probably  upon  the  evidence 
have  held  that  the  waterworks  com- 
pany were  not  making  an  ordinary  use 
of  the  water,  and  must  be  restrained. 
[His  Honour  then  proceeded : — '] 
But  what  was  the  intention,  and 
what  must  I  assume  to  have  been  the 
intention,  of  the  Legislature  in  giving 
these  powers?  They  must,  in  1795, 
have  been  well  aware  that  the  popula- 
tion of  this  country  was  then  (as  it 
has  been  ever  since)  increasing,  and 
that  new  towns  would  be  established, 
and  new  districts  arise,  and  new  wants 
would  have  to  be  supplied*  and  among 
those  wants  one  of  the  most  important 
would  be  a  supply  of  water.  If  a 
riparian  proprietor  may  take  water  from 
the  channel  flowing  through  his  land 
for  the  purpose  of  his  cattle,  surely  he 
must  be  able  to  take  it  for  hia  own  use. 
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]l£r.  /.  Pearson,  Q.C.9  and  Mr,  BoupeU,  for  the  Plaintifis : — 

It  may  be  true  that  oar  canal  is  not  very  prosperous,  but  that  iB 
Wilts  akd   no  reason  why  we  should  be  deprived  of  our  rights.     We  admit 

BxBKB  Canal 

Katioation  

Ooi^ANT     ^j,  £^j.  ^j^g  ^^  ^£  j^g  family,  and  so 


SwnrDON  forth.  Mast  it  not  be  understood  that 
Watebwobxb  inasmuch  as  all  the  streams  in  this 

CowPANT.  strict  within  2000  yards  were  to  be 
used,  that  among  the  wants  that  were 
to  be  supplied  would  be  the  necessity 
of  supplying  water  to  human  beings 
massed  together  in  large  numbers? 
Therefore  I  do  not  read  this  power  to 
supply  the  canal  with  water  as  giving 
the  same  powers  which  a  riparian  pro- 
prietor would  have.  My  opinion  is, 
that  this  Canal  Company  has  not  such 
great  powers  as  a  riparian  proprietor, 
but  can  only  take  such  water  as  they 
can  find  sifter  it  has  been  applied  to  all 
the  purposes  for  which  mankind  in  the 
neighbourhood  may  require  it.  I  do 
not  mean  that  any  one  is  at  liberty  to 
divert  the  stream  altogether.  For 
instance,  in  this  yery  case,  if  the 
Defendants  had  gone  to  the  Teiy 
springs  in  question^  and  had  made  a 
channel  drawing  the  water  away  to 
another  river,  that  would  have  beoi  an 
improper  use  of  the  water.  That  would 
not  be  the  ordinary  use  of  the  water; 
but  to  take  water  in  that  district  to 
supply  human  beings  living  in  that 
districti  seems  to  me  a  proper  use — as 
proper  as  any  to  which  it  could  be 
supplied,  and  one  which  I  must  asrame 
the  Legislature  would  have  authorized, 
and  did  not  intend  to  interfere  with  by 
giving  these  powers  to  the  Oanal  Oom" 
pony.  Therefore,  in  my  opinion,  the 
right  given  by  the  original  Act  of 
Parliament  is  not  an  absolute  right  to 
take  all  the  water ;  and  the  Leglslatore 
oould  not  have  intended  thai  after  this 
Act  was  passed  no  proprietor  of  a  spring 
in  the  neigbboui^ood  oonld  use  his 
spring  without  the  permission  of  this 


Canal  Company,  and  that  the  Canal 
Company  oould  say  that,  although  they 
might  not  want  the  water  at  one  time, 
they  might  want  it  hereafter. 

This  is  a  chdm  of  a  monstrous  de- 
scription, and  a  claim  which  I  am  voy 
Sony  this  company  ever  set  up,snd 
which  the  facts  shew  they  set  upwitli- 
out  any  justification ;  and  they  hsie 
carried  on  this  litigation  with  as  little 
justification  as  they  had  in  setting  up 
the  original  claim.  They  had  fidka 
into  decay,  and  the  neoeasity  for  tlie 
maintenance  of  this  canal  no  longer 
existed.  It  is,  therefore,  greatly  to  be 
deplored  that  those  having  the  msnage- 
ment  of  the  affairs  of  this  company  did 
not  pause  before  they  brought  a  cue 
into  Court  with  regard  to  such  a  liroken- 
down  business  as  this  is,  and  asked  me 
to  deprive  a  large  district  of  wholesome 
water  in  order  that  this  canal  msy  be 
suj^lied  with  that  as  to  which  it  is  of 
very  little  importanoe  to  the  paUicor 
to  themselves  whether  it  is  supplied  or 
not. 

If  there  is  any  doubt  upon  the  coo- 
strucUon  of  these  Acts  of  Psrlismoit, 
what  conclusion  ought  any  Gout  or 
person  to  oome  to?  Here  are  springs 
affording  dear  water,  which  csn  be 
turned  to  the  use  of  human  beiDgs, 
keeping  them  in  health  and  vigour,  sod 
turned  to  that  use  by  this  water  com- 
pany, for  a  laudable  parpose,  wfaidi  lU 
mankind  approve;  while  this  Oa»d 
Company^  to  whom  it  can  be  of  little 
use,  are  to  prevent  the  water  being 
supplied  for  this  purpose  in  order  tbat 
this  Oanal  Company  may  be  aUe  to 
cany  on  a  navigation  which  does  doc 
exist,  except  in  the  fancies  of  those  who 
act  on  behalf  of  the  oompsay.   Ob 
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that  we  only  felt  the  inconvenience  in  1870,  but  the  Defendants 
daim  a  right  to  take  this  water,  and,  if  they  can  do  so,  other 
peisons  may  take  other  streams,  and  the  canal  will  be  left  without 
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broad  prindples,  my  opinioa  is  that  it 
never  was  the  intention  of  the  L^giala- 
tore  to  confer  on  this  company  greater 
powers  than  a  riparian  proprietor  has. 
My  opinion  is,  that  they  have  not  even 
the  powers  of  a  riparian  proprietor,  but 
that  it  was  only  intended  to  give  them 
the  power  of  taking  snch  water  as  they 
coold  find  within  the  prescribed  limits 
which  was  not  wanted  for  the  other 
purposes  to  which  water  can  be  ap- 
plied.** 

[His  Honour  then  commented  on  a 
question  depending  on  the  construction 
of  the  Acts  of  Parliament  which  it  is 
not  ncccasaty  for  the  purposes  of  this 
report  to  notice.  He  then  obserred 
that  there  had  been  no  deficiency  of 
water  until  1870,  and  continued :— ] 

Under  those  drcuiftstances,  was  it 
justifiable  in  them,  without  waiting  for 
further  experience,  to  file  this  bill? 
Would  it  not  have  been  well  to  have 
paused  before  entering  on  such  a  litiga- 
tion, in  order  that  they  might  see  what 
the  result  of  the  next  spring  or  summer 
would  be  ?    They  saw  that  the  water- 
works were  established,  not  only  for  the 
benefit  of  the  inhabitants  of  New  and 
Old  Svrindan^  but  for  the  benefit  of  the 
Great  Western  Company.    I  take  for 
granted  that  it  is  perfectly  well  known 
that  one  of  the  greatest  stations  on  the 
Great  Wedtm  Baihoay  is  Swindon^ 
and  that  the  inhabitants  of  Swindon 
are  principally  servants  of  the  Oreat 
Western  Company,  and  if  they  wanted 
the  water,  they  wanted  it  for  a  kwful 
&nd' proper  purpose,  and  one  of  the 
greatest  public  importance.    If  it  was 
for  the  railway,  it  was  that  they  might 
continue  the  trafiSo  for  the  benefit  of  the 
public,  and  if  it  was  for  the  use  of  the 


workmen,  it  was  that  the  trafiSc  might 
be  continued  also.    Therefore  it  is  im- 
material whether  the  Oreat  Western 
Company  or  the  inhabitants  of  Swindon 
disconnected  with  the  railway  wanted 
the  water.    The  water  was  wanted,  and 
it  was  only  because  it  was  wanted  that 
it  was  taken.    There  is  no  suggestion 
in  the  evidence  that  this  was  a  wanton 
taking  of  the  water  for  the  purpose  of 
wasting  it,  but  it  was  taken  because  it 
was  wanted  for  the  greatest  of  all  pur- 
poses-* the   maintenanoe   of  human 
beings  in  a  state  of  sound  health  and 
condition.    When  the  Canal  Company 
saw  that  the  water  was  wanted  for 
such  a  purpose  as  that,  and  that,  if 
they  had  it,  it  could  only  be  of  very 
little  use  to  them,  ought  they  not  to 
have  paused  before  entering  into  a  liti- 
gation such  as  this  ?   They  might  have 
paused,  even  if  they  had  been  in  a 
flourishing  condition ;  but  it  seems  to 
me  rather  a  wanton  waste  of  the  funds 
which  they  have,  to  enter  upon  such  a 
litigation,  which  litigation  they  ought 
to  have  refirained  from.    There  is  not 
one  particle  of  evidence  to  shew  that 
there  was  any  deficiency  of  water  before 
1870— and  this  UU  was  filed  in  1871^ 
nor  has  thero  been  any  deficiency  of 
water  since  1870. 

[His  Honour  then  commented  on  the 
evidence,  and  said  that  in  his  opinion 
the  quantity  of  water  taken  was  abso- 
lutely insignificant,  and  made  no  appre- 
ciable difference  to  the  navigation  of 
the  canaL  So  far  from  having  been  in 
want  of  water,  they  were  in  the  habit 
of  selling  water  to  the  railway  company. 
The  only  case  cited  which  had  any  sem- 
blance to  the  present  case  was  Medway 
Company  r.  EaH  <^  Romney  (9  0.  B. 
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L.JJ.       water.    There  is  no  occasion  for  us  to  prove  specific  damage: 
1974       Banami  v.  Baekhatue  (1) ;  Wood  v.  Waud  (2).  As  to  the  necessities 
Wilts  Aim    of  the  inhabitants  of  Swindon^  let  them  bny  onr  rights,  or  go  to 
^IfAviofTioii^  Parliament  for  powers  if  we  are  unreasonable. 

Company 

Mr.  Ohsae^  Q.C.,  and  Mr.  BriUowe,  Q.C.,  for  the  Defendants  :— 

We  have  bought  a  mill  and  its  rights,  and  we  can  take  the 

water.    We  have  done  nothing  which  we  were  not  entitled  to  do, 

and  we  have  done  no  real  injury  to  the  Plaintifis.  The  sole  reason 

of  this  suit  is,  that  in  consequence  of  the  exorbitant  demands  of 

the  Canal  Company,  the  Waienvorhs  Company  was  formed,  and 

the  Canai  Company  cannot  sell  the  water  which  they  had  never  any 

right  to  sell.    We  are  not  now  interfering  with  or  injuring  the 

canaL    The  Canal  Company  are  not  riparian  proprietors,  and  hATe 

only  power  to  use  the  water  for  the  purposes  of  their  canal,  and 

how  can  that  be  interfered  with  by  the  rightful  acts  of  other 

riparian  proprietors  ?    The  Plaintiffs  ought  not  to  have  allowed  ns 

to  make  our  waterworks  if  they  thought  them  injurious :  BoMak 

Canal  Company  v.  King  (3). 

. 
Mr.  Pearionf  in  reply. 


Sir  W.  M.  James,  L.J. : — 

I  am  of  opinion  that  the  Plaintiffs  ought  to  succeed  on  the  ques- 
tion of  legal  right  which  is  asserted  by  this  bill. 

The  Plaintiflb,  many  years  ago,  obtained  an  Act  of  Parliament 
by  which  they  were  entitled  to  supply  this  canal  with  water  from 
the  streams  within  a  certain  distance  of  their  canal ;  among  wfaidi 


(N.S.)  575X  bat  that  did  not  apply, 
because  in  this  case  the  water  was  not 
Tested  in  the  Canal  Company, 

His  Hcmoor  was,  therefore,  of  opinion 
that  the  Canal  Company  had  not  the 
right  which  they  claimed ;  that  even  if 
they  had  it,  the  abstraction  by  the  De* 
fendants  was  not  of  such  an  amount  as 
would  justify  the  complaint;  that, 
except  in  1870,  there  had  been  no 
deficiency,  and  that  the  Plaintifis  had 


no  right  to  speculate  on  whst  might 
happen  hereafter ;  that  the  Camd  Cam' 
pony  had  only  a  light  to  water  for 
their  canal,  and  could  not  otherwise 
interfere  with  any  riparian  propnetor» 
or  with  the  proper  and  benefidftl  use 
of  water  in  the  district;  and  the  bill 
must  be  dismissed  with  costs.] 

(1)  E.  B.  &  £.  622. 

(2)  3  Ex.  7ia 

(3)  2  Sim.  (N.S.)  78. 
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streamB  was  the  Wrauphion  Stream,    They,  about  the  beginning       l.  jj. 
of  this  oentarjy  ayailed  themselves  of  their  powers  in  respect  of        ig74 
the  Wrauffhion  Shreamj  and  in  order  to  get  the  water  from  that   witnAND 
stream  they  acqnired  by  porchase  a  mill  a  little  distance  from  the  ^^^^  Canal 

•'       *  '  '^  Natioation 

line  of  the  canal,  and  they  made,  as  they  lawfully  mighty  a  new    Gqmpamt 
channel  to  diyert  the  water  into  their  canal  near  the  middle  of  the     swimson 
summit  leveL    They  had  acquired  all  the  rights  of  a  riparian  ^^^^^J^ 
proprietor  with  regard  to  that  channel ;  and  they  also  acqnired  all        *— ~ 
the  rights  of  a  riparian  proprietor,  which  up  to  the  time  of  the 
purchase  were  vested  in  the  then  owner  of  that  miU. 

Now,  it  is  the  right  of  a  riparian  proprietor  in  this  country  to 
prevent  any  other  riparian  proprietor  above  him  from  diverting 
the  stream  so  as  to  cause  thatstream  to  flow  otherwise  than  in  its 

• 

accustomed  channel ;  and  he  has  a  right  to  have  the  natural  flow 
of  water  through  his  land  and  into  lus  land,  and  into  his  artificial 
canal,  if  he  has  had  that  canal  for  a  sufficient  length  of  time, 
exactly  as  the  flow  has  existed  during  past  years.  All  streams,  how- 
ever, are  puHiei  juris,  and  all  the  water  flowing  down  any  stream 
is  for  the  common  use  of  mankind  who  live  on  the  banks  of  the 
stream ;  and  therefore  any  person  living  on  the  banks  of  the  stream 
has  an  undoubted  right  to  the  use  of  the  water  for  himself,  his 
family,  and  his  cattle,  and  for  all  ordinary  domestic  purposes, 
such  as  brewing,  washing,  and  so  on.  Those  are  the  common 
purposes  of  water  in  the  ordinary  mode  of  using  water. 

The  Defendants  in  this  case  are  a  waterworks  company  who, 
partly  from  public  motives  and  partly  for  private  profit^  have  been 
minded  to  supply  water  to  the  large  town  of  Swindon,  where,  by 
reason  of  the  works  of  the  railway,  a  lai^e  population  has  been 
gathered  together.  The  Defendants  wish  to  use  and  divert  water 
for  the  purpose  of  supplying  those  towna  That  is  not  a  purpose 
for  which  a  riparian  proprietor  is  entitled  to  take  the  water  bom 
its  natural  course ;  and  the  Defendants  are  diverting  water  from 
the  stream  for  a  purpose  which  is  not  legal,  and  in  a  manner  which 
is  not  legal.  The  Plaintiffs,  being  below  the  Defendants  on  the 
stream,  have  a  right  to  say  to  the  Defendants  that  they  must  not 
divert  the  water  from  its  natural  course ;  and  this  is  really  the 
question  of  right  for  the  Court  to  decide.  It  has  been  settled  that 
actual  pecuniary  damage  is  not  necessary  to  give  a  right  of  action 
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L.  JJ.      or  8iiit»  because  it  is  sufficient  to  shew  that  the  Defendants  are 
1874       interfering  with  that  which  is  a  right,  and  in  a  mode  which  may 
Wilts  Ain>   givo  A  fdtnre  legal  right  to  interfere  with  the  stream  when  it  may 
^^a^N^  be  wanted,  or  may  in  a  pecuniary  point  of  view  be  nsefol  to  the 
S  GoKPANY     riparian  proprietor  below.    I  am  of  opinion,  notwithstanding  the 
Swindon     decision  of  the  Yice-Chancellor,  that  there  is  a  dear  legal  right  in 
OoitfANT^*  the  Canal  Oompanyy  whether  as  owners  of  the  canal,  or  as  owners 
of  the  stream  diverted  into  the  canal,  to  say  to  the  Defendants, 
"  Yon  must  let  the  water  flow  down  in  its  ordinary  course."     If 
we  were  now  trying  the  question  in  an  action  at  Law,  the  jury 
would  be  directed  by  the  Judge  to  find  a  verdict  for  the  Plain- 
titlSf  possibly  without  real  damages  (except  so  &r  as  loss  was  in- 
curred in  the  year  1870),  but  with  sufficient  damages  to  shew  that 
there  was  a  legal  right  invaded,  and  the  Judge  would  hold  that 
the  Plaintifib  were  justified  in  having  that  right  vindicated  by 
the  Courts  of  this  country. 

Then  it  is  said  that  this  Court  will  not  interfere  where  there  is 
no  substantial  damage  done.  In  point  of  fact,  it  appears  to  me 
that  in  the  year  1870  there  was  what  I  consider  substantial 
damage.  It  may  be  that,  from  the  small  amount  of  traffic,  there 
may  not  have  been  many  barges  anxious  to  travel  along  the  canal 
during  the  months  of  September,  October,  November,  and  De- 
cember, 1870.  Still,  if  the  canal  was  reduced  two  feet  or  three 
feet  below  its  proper  level  at  the  time  when  it  was  wanted  for 
the  purpose  of  navigation,  it  appears  to  me  that  that  would 
be  a  serious  damage  to  a  canaL  It  is  impossible  to  say  how 
many  barges  might  have  wanted  to  go  along  the  canal  at  that 
time.  "" 

Then  it  is  said  that  the  Plaintifis  might  diminish  that  evil  by 
dredging ;  but  the  Defendants  have  no  right  to  tell  the  Plamtifis 
how  and  at  what  time  they  are  to  dredge  their  canal.  It  was  not, 
in  my  opinion,  an  idle  complaint  on  the  part  of  the  Oandl  Oom^ 
panjf  when,  in  the  year  1870,  they  said :  **  You,  the  Defendants, 
are  taking  the  water  away  from  us  so  as  to  make  our  canal  cease 
to  be  a  canal  during  those  months." 

But  the  Defendants  not  only  allege  that  there  was  no  damage^  but 
they  have  put  most  distinctly  and  clearly  on  their  answer  a  claim 
of  right  of  such  a  kind  as  to  make  it  absolutely  imperative  on  this 


VOL.  IX.]  CHANCEBY  APPEALS.  459 

Court,  as  it  seems  to  me,  to  determine  the  question  of  right,  and      L.  JJ. 
to  declare  the  right  one  way  or  the  other ;  and,  as  the  matter  now        i874 
stands,  with  the  Bill  dismissed  by  the  Yice^Ghaneellor,  with  costs,   yfjjj^  and 
it  is  an  adjudication  in  favour  of  the  Defendants  that  they  have  ^^^^^^^ 
the  right  they  claim.  Company 

It  is  true  that  one  of  their  defences  is,  that  there  has  been  no     8wnn>oK 
injury  to  the  Plaintiffs ;  but  it  appears  to  me  that  the  Plaintiffs    coio'any. 
are  entitled  to  have  a  declaration  from  the  Court  that  the  De- 
fendants  are  not  at  liberty  to  divert  the  water  from  the  WrouffJUon 
Stream  into  their  reservoir  for  their  own  purposes  and  profits 
whenever  the  demand  on  them  for  water  requires  it. 

The  Canal  Company,  however,  only  want  water  legally  as  a 
Carud  Company  for  the  purposes  of  navigation.  It  is  true  that  if 
they  have  surplus  water,  there  would  be  great  difficulty  in  saying 
whether  or  not  they  might  sell  it  to  other  persons.  That,  however, 
is  a  matter  as  between  them  and  the  other  persons  who  would  be 
injured  by  the  water  being  so  taken ;  but,  as  £Etr  as  their  constitu- 
tion goes,  they  are  only  entitled  to  take  and  use  the  water  for  the 
purposes  of  navigation ;  and  the  surplus  must  be  the  surplus  which 
arises  casually  with  regard  to  the  water  they  have  so  taken.  There- 
fore it  would  be  right,  in  making  the  declaration  and  granting  the 
injunction,  not  to  grant  an  injuDCtion  which  would  enable  the  Canai 
Company  to  play  the  part  of  the  dog  in  the  manger,  and  prevent 
the  Waterworks  Company  from  using  the  water  at  a  time  when  the 
Canal  Company  are  turning  it  off  as  waste,  which  it  seems  has 
been  usually  the  case.  The  injunction  must  be  limited  to  restrain 
the  Defendants  from  so  diverting  the  water  as  to  cause  any  damage 
or  hindrance  to  the  navigation  of  the  canal.  That  is  all  it  is 
neoessary  to  do  for  the  protection  of  the  right  to  the  one,  not 
unnecessarily  interfering  with  the  objects  of  the  other.  The 
Plaintiffs  have  succeeded  as  to  their  legal  right :  and  the  Defen- 
dants being  wrong,  the  Plaintiffs  must  have  the  costs  of  the  suit ; 
but  there  will  be  no  costs  of  the  appeal. 

Sib  G.  Msllish,  LJ.  : — 

I  am  of  the  same  opinion.  I  think  that  the  Canal  Company, 
having  purchased  land  on  the  banks  of  the  stream,  have  the  ordi- 
nary rights  of  riparian  proprietors  with  respect  to  that  stream.    I 
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L.  JJ.      am  also  of  opinion  that^  besides  the  ordinary  rights  of  a  riparian 

1874       proprietor,  they  havei  under  their  first  Act  of  Parliament  a  right  ta 

"WwKAvv   ^^^  ^^^  waters  of  the  stream  for  the  purpose  of  supplying  their 

^N^  f  ^0^^  canal  with  water  for  navigation.    I  agree  that  they  have  no  ligbt 

OoMPAKT     to  take  the  water  of  the  stream  for  other  purposesy  such  as  for  the 

Swindon     purpose  of  selling  it ;  and  that^  if  they  do  so,  any  person  lower 

^or^^  down  the  stream  who  was  prejudiced  by  being  depriyed  of  the 

"^^       water  would  probably  have  a  right  of  action  at  law  against  them. 

But  I  think  that,  if  they  took  the  water  into  their  canal  really  for 

the  purposes  of  nayigation,  and  then  happened  to  have  a  suipliis 

quantity  of  water  in  any  particular  place,  it  would  be  very  difficult 

to  say  that  they  might  not  legally  sell  that  surplus  quantitj. 

That,  howeyer,  is  quite  immaterial  for  the  purpose  of  this  suit ; 

for,  although  I  agree  they  haye  the  ordinary  rights  of  a  ripari«D 

proprietor,  yet  this  suit  is  really  brought  in  respect  of  their  rights 

as  canal  proprietors  for  the  purpose  of  supplying  their  canal  with 

waten 

Now  the  argument  which  has  been  urged  upon  us,  and  which  is 
the  real  argument  to  be  considered,  is  this.  It  is  said  that  they 
are  only  enabled  to  take  the  water  for  the  purposes  of  supplying 
their  canal  with  water  for  navigation,  and  that  when  this  soit 
was  brought  (for  that  is  the  material  time)  they  did  not  want 
it  for  that  purpose,  and  therefore  they  ought  to  have  no  relief; 
and  it  is  said  that  they  could  not  bring  an  action  at  law  far 
the  diversion  of  the  water,  unless  for  the  time  when  there  had 
been  a  diversion  which  took  away  water  which  they  wanted  tor 
navigation.  If  that  was  so,  and  if,  instead  of  bringing  this  suit,  they 
had  brought  an  action  in  January,  1871,  after  the  diversion  of  tiie 
water  in  November,  1870,  at  a  time  when  they  did  want  it  (whether 
to  a  greater  or  less  extent  it  is  not  necessary  to  consider),  the  action 
might  have  been  maintained,  even  if  the  proposition  was  ccurrect, 
that  they  could  not  maintain  the  action  unless  there  had  been  « 
diversion  of  the  water  at  the  time  when  they  wanted  it  for  the 
purposes  of  navigation. 

But  that  proposition  is,  in  my  opinion,  not  correct ;  for,  although 
the  Canal  Compamf  have  by  Act  of  Parliament  only  a  right  to 
take  the  water  for  the  purposes  of  navigation,  yet,  having  taken 
it,  and  having  legally  made  a  junction  between  the  stream  and 
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their  canal  for  the  hand  fde  supplying  their  canal  with  water,  in       L.  JJ. 
my  opinion  they  oonld  maintain  an  action  against  the  proprietor        1874 
above  who  illegally  diverted  the  water,  notwithstanding  that,  at    WiLrtTuiD 
^he  time,  they  did  not  actually  want  the  water  for  the  purposes  of  ^^^^J^ 

navigation.  Company 

The  test  is  this:  Supposing  the  person  who  had  so  diverted    SwnrooN 
the  water  had  done  so,  and  had  used  it  for  twenty  years,  could    ^^a^^ 
he  have  claimed  a  right  ?    In  my  opinion,  he  clearly  could.     If       — 
he  had  kept  up  the  diversion  for  twenty  years,  although  they  never 
wanted  the  water,  yet»  when  they  came  to  want  it  at  the  end  of 
twenty-one  years,  having  allowed  him  to  divert  it,  their  right 
would  be  lost,  just  the  same  as  the  right  of  any  other  landed  pro- 
prietor would  be  lost    For  the  purpose,  therefore,  of  maintaining 
their  right  they  would  be  entitled  to  bring  such  an  action. 

I  quite  agree  that  this  Act  of  Parliament  does  not  give  them 
the  entire  stream.  The  proprietors  above  are  not,  by  the  diversion 
of  the  stream,  deprived  of  the  rights  which  they  had ;  that  is  to 
say,  all  the  rights  of  a  riparian  proprietor.  If  the  population  in- 
creases round  the  stream,  and  for  ordinary  purposes,  such  as  a 
riparian  proprietor  is  entitled  to  use  the  stream  for,  the  stream 
is  diverted,  the  company  would  have  no  remedy.  The  Act  of  Par- 
liament does  not  give  them  any  property  in  the  stream,  but  only 
a  right  to  make  a  junction  within  2000  yards  of  their  canal,  and  to 
take  all  they  can  properly  obtain,  subject  to  the  rights  of  the  pro- 
prietors and  millers  above  to  use  the  water  for  ordinary  purposes. 
If  the  proprietors  above  afterwards  seek  to  use  it  for  purposes 
for  which  they  are  not  entitied  to  use  it,  it  appears  to  me  that 
the  Plaintiffs  have  the  same  right  that  any  other  proprietor  along 
the  stream  would  have ;  that  is  to  say,  they  have  a  right  to  use 
the  stream  for  ordinary  riparian  purposes — a  right  to  use  it  for 
the  purpose  of  supplying  their  canal  with  water ;  and  having  these 
important  rights  on  the  stream,  they  are  entitled  to  say  that 
they  will  not  allow  a  person  above  to  acquire  rights  of  diversion 
which  may  deprive  them  of  the  means  of  ezerdsing  their  own 
rights. 

It  is  quite  plain  (indeed,  I  do  not  know  that  it  is  disputed)  that 
the  diversion  of  the  water  of  a  stream  for  the  purpose  of  sending 
it  in  large  quantities  to  a  reservoir  to  supply  a  town  is  not  within 
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L.  J  J.      the  right  of  a  riparian  proprietor.    To  my  mind,  it  follows,  that  at 

1874       the  time  when  this  soit  was  brought  the  Plaintifis  might  haye 

WiLirTAVD   maintained  an  action  at  law  for  diversion. 

^N!Jv?of™H^     Then  what  relief  ought  they  to  have  in  this  Court?    I  quite 

CoMPAMY     agree  in  the  modification  which  the  Lord  Justice  has  proposed ; 

BwiNi)ON     and  the  fiict  that  previously  to  bringing  this  suit  they  have  sold 

^Coio^ANT^  large  quantities  of  water,  makes  it  more  necessary  that  we  should 

—        see  that  our  injunction  does  not  enable  them  to  get  water  for 

purposes  for  which  they  are  not  entitled  to  take  it.    On  the  same 

principle,  if  they  brought  an  action  at  law  for  the  diversion  of  the 

water,  though  they  might  maintain  the  action,  they  oould  not 

allege  as  special  damage  that  they  had  been  deprived  of  laige 

quantities  of  water  which  they  might  otherwise  have  sold  for 

profit.    They  could  not,  being  only  entitled  to  the  water  for  nari- 

gation,  have  recovered  damages  for  that  which  prevented  them 

from  having  the  water  for  other  purposes. 


Minutes  :— Declare  that  the  Defendants  are  not  entitled  to  divert  into  their 
reservoir  the  waters  of  the  Wroughton  Stream.  Bestrain  the  Defendants  from 
diverting  into  their  reservoir  the  waters  of  the  several  springs  which  unite  and 
become  the  WnmgJUon  Stream,  or  the  waters  of  the  said  stream  so  as  to  interfere 
with  the  supply  of  water  required  by  the  Plaintifis  for  the  navigation  of  the  esuL 
Defendants  to  pay  the  costs. 

Solicitors  for  the  Plaintiffs :  Messrs.  T.  White  dt  Sans,  for  Ur. 
R  C.  Orowdy,  Eighworth,  Witts. 

Solicitor  for  the  Defendants :  Mr.  /.  Orotpdy,  for  Messrs.  Tom- 
send  dt  Ormand,  Swindon. 
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Light  and  Air — Grant — Covenant  for  Quid  Enjoyment — Injunction  again$t     ^25. '     ' 

Breach  qf  Covenani — Protf  cf  Damage — Ecuement — Practice — Surveyor         

appointed  by  Court, 

There  is  no  difference  in  the  right  of  an  owner  of  land  to  the  ordinary 
easement  of  light,  whether  it  is  acquired  by  twenty  years'  naer  or  by  giant 
from  the  owner  of  the  servient  tenement;  and  if  the  giant  is  aooompa- 
nied  by  a  ooTenant  for  quiet  enjoyment  of  the  premises,  such  covenant  does 
not  enlarge  the  right  of  the  covenantee  so  as  to  entitle  him  to  an  injunction 
in  equity  to  restrain  an  obstruction  where  the  damage  is  not  sufficient  to 
enable  him  to  maintain  an  action  at  law. 

But  it  is  otherwise  where  the  right  to  light  claimed  is  not  the  ordinary 
easement,  but  a  special  right  created  by  the  covenant ;  in  which  case  a  Court 
of  Equity  will  grant  an  injunction  without  r^rd  to  the  amount  of  damage. 

Where  the  Court  was  not  satisfied  from  the  evidence  whether  the  wall 
proposed  to  be  built  by  the  Defendant  would  or  not  be  a  material  obstruction 
to  the  Plaintifb'  lights,  the  Court  directed  a  temporary  screen  to  be  erected 
to  the  height  of  the  proposed  wall,  and  appointed  a  surveyor  to  report  on  the 
effect. 

1  HIS  was  an  appeal  from  a  decree  of  the  Master  of  the  Bolls. 

The  Plaintifis  were  TT.  Leeeh  and  W.  JET.  DodweU,  cigar  manufac- 
turers and  occapiers  of  a  warehouse  and  premises  in  St.  Mary  Aae, 
in  the  City  of  London. 

The  land,  on  which  the  warehouse  had  been  recently  erected, 
was  demised  to  WiBiam  Sayne$  by  the  Master  and  Wardens  of  the 
Skinners  Company  by  an  indenture  of  lease  of  the  1st  of  February, 
1866,  for  a  term  of  eighty  years  from  the  25th  of  March,  1865. 
The  premises  were  demised  **  with  all  lights,  easements,  advan- 
tages, and  appurtenances  whatsoever  thereto  belonging  or  in  any- 
wise appertaining;"  and  the  indenture  contained  a  covenant  by 
the  Skinners  Company  with  the  lessee,  his  executors,  adminis- 
trators, and  assigns,  that  the  lessee,  his  executors,  administrators, 
and  such  assigns  as  by  the  Skinners  Company  should  be  allowed, 
*^  might  peaceably  and  quietly  have,  hold,  use,  occupy,  possess, 
and  enjoy  the  said  premises  during  the  said  term  without  any  let, 
suit,  trouble,  molestation,  hindrance,  or  disturbance  whatsoever  of, 
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li.JJ.       from,  or  by  the  said  Master  and  Wardens,  their  snccessors  or 
1874       asflignsi  or  any  person  or  persons  claiming  under  or  in  trost  for 
Leech       them  or  any  of  them." 
ScHWEDEB.       ^  ^®  ^^^  ^^  Angust,  1868,  W.  Haynes,  with  the  consent  of 

the  Skinnera  Company^  demised  the  warehouse  and  premises,  with 

the  same  general  words,  to  the  Plaintifis  for  a  term  of  twenty-one 
years  from  the  25th  of  December,  1868,  at  the  rent  of  £557. 

The  principal  rooms  in  the  basement,  ground  floor,  and  first  floor 
of  the  Plaintiifs*  warehouse  were  lighted  by  a  skylight  in  the  roof  of 
the  building.  There  was  a  large  opening,  or  well,  in  the  floor  of 
the  first  floor  and  ground  floor  rooms  which  admitted  the  light 
from  the  skylight  to  the  rooms  below. 

There  were  also  back  windows  to  some  of  the  rooms  on  the  first 
and  second  floors  of  the  building. 

The  building  which  stood  on  the  same  site  before  the  Plaintiffs' 
warehouse  was  built^  was  lighted  in  the  same  way,  and  the  light 
had  been  enjoyed  uninterruptedly  in  that  manner  for  more  than 
forty  years. 

The  Defendant,  J.  E.  Schweder^  had  recently  taken  the  piece  of 
land  adjoining  the  Plaintiffs'  warehouse  under  an  agreement  for  & 
lease  from  the  Skinners  Company^  and  had  commenced  to  erect  a 
building,  the  plans  of  which  had  been  approved  by  the  oompaoj. 
In  so  doing  he  raised  the  party^wall  between  his  premises  aod 
those  of  the  Plaintifi  above  the  height  to  which  it  had  been  bmit 
by  the  Plaintiflh,  and  continued  it  beyond  the  Plaintifi'  building. 
The  Plaintifis  alleged  that  the  Defendant  by  this  wall  obstracted 
the  light  coming  to  the  skylight  and  back  windows  of  the 
Plaintiffs'  warehouse,  and  they  filed  the  present  bill  to  restnin 
him  from  interfering  with  their  ancient  lights.  When  the  bill 
was  filed  the  wall  complained  of  had  been  raised  about  fifteen  feet 
above  the  original  height^  and  the  Defendant  proposed  to  raise  it 
to  the  height  of  about  fifteen  feet  mora 

The  Defendant,  in  his  answer,  denied  that  the  new  wall,  which 
was  to  the  north  of  the  Plaintiffs'  skylight,  in  any  way  obstructed 
the  light  coming  to  the  Plaintiffs*  skylight  or  back  windows,  and 
he  claimed  the  right  of  erecting  it  as  high  as  he  pleased. 

On  the  5th  of  August,  1873,  an  interim  injunction  was  giaoled 
by  the  Lord  Chancellor  (Lord  8elbome\  restraining  the  Defea- 
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dant  from  proceeding  with  his  building  till  the  hearing  of  the 
cause. 

Both  pttrties  entered  into  evidenoe  as  to  the  efilBct  of  the  new 
wall  in  obstmcting  the  light  coming  to  the  skyh'ght  and  back 
windows  of  the  Plamtiffs'  honse ;  bnt  the  Plaintiffs  failed  to  shew 
that  the  wall,  so  far  as  it  had  been  already  constmcted,  caused  a 
material  obstmction.  The  Master  of  the  Bolls,  however,  was  of 
opinion  that  it  was  not  necessary  for  the  Plaintiffs  to  prove  sub- 
stantial injury,  and  accordingly  granted  a  perpetual  injunction 
restraining  the  Defendant  from  erecting,  or  permitting  to  remain, 
any  wall  or  other  building  which  should  molest,  hinder,  or  disturb 
the  Plaintiffs  in  the  enjoyment  of  all  those  lights  belonging  or  in 
any  way  appertaining  to  their  warehouse  (1).  From  this  decision 
the  Defendant  appealed. 


L.JJ. 

1874 


(1)  1874.  Jan.  21. 

SiB  G.  Jbsskl,  M.R.  :— 

How  this  case  would  have  stood  if 
tlie  Skinners  Company  had  not  heen 
the  owners  both  of  the  Plaintifb'  ware- 
honie  and  of  the  land  on  which  the 
Defendant  is  abont  building  a  ware- 
house or  offices,  I  have  no  occasion  to 
say ;  bntonthe  facts  as  they  now  appear, 
and  haying  regard  to  the  cirenmstances 
to  which  I  shall  call  attention,  and 
what  1  consider  the  settled  law,  I  am 
hoand  to  grant  the  Plaintiffs  an  injanc- 
iioD,  limited  in  the  way  I  will  men- 
tion. 

The  F1ainti£b  are  nnderlessees,  hay- 
ing a  lease  of  Mr.  Eaynn^  who  is  him- 
self the  leasee  of  the  Skinntn  Ccm" 
party  of  a  warehonse  in  St.  Mary  Axe. 
The  Defendant  has  an  agreement  for  a 
lease  from  the  same  l^nnneri  Company 
of  an  adjdning  jrfece  of  land,  on  which 
he  is  about  to  erect  a  building  of  oon- 
siderable  height  and  importance,  and 
the  question  I  haye  to  decide  is,  whe- 
ther the  Plaintiffs  an  entitled  by  In- 
junction to  leatrain  the  Defendant 
from  carrying  np  the  building  to  such 
a  height  as  will  disturb  or  molest  them 


in  the  enjoyment  of  their  rights  in  this 
warehouse  which  were  granted  to  them 
by  the  lease  to  Eaynes. 

First  of  alll  will  state  my  yiew  of 
the  case,  independently  of  the  facts. 
In  my  yiew  this  case  is  to  be  tried 
precisely  in  the  same  way  as  if  Haynes 
was  Plaintiff  and  the  Skinners  Com" 
pany  were  Defendants.  My  reason 
for  that  yiew  is  this :  The  Plaintiffs 
haye  got  under  Eaynes  all  the  rights 
for  this  purpose  that  Eaynes  possessed. 
The  Defendant  claims  under  the  Skin^ 
ners  Company  by  agreement,  and,  as 
appears  even  from  the  pUm  to  the 
agreement  with  the  Skinners  Company ^ 
had  notice,  at  the  time  he  entered  into 
the  agreement,  of  the  tenancy  of  the 
Plaintifis;  besides  which  he  has  not 
pleaded  want  of  notice.  The  result, 
therefore,  is,  that,  haying  obtained  the 
land  with  notice  of  the  Plaintiffs' 
rights,  he  cannot  in  this  Court,  whether 
the  coyenant  did  or  did  not  run  with 
the  land,  say  that  he  is  not  as  fully 
bound  as  the  original  ooyenantors.  Of 
course  I  allude  to  the  doctrine  laid 
down  in  Tulk  y.  Moxhay  (2  Phil.  774) 
and  subsequently  in  Western  y .  MacDer^ 
mott  (Law  Rep.  2  Ch.  72).    Assuming 
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The  Attorney-General  (Sir  B.  Baggdttay\  and  Mr.  Dundae  Char- 
diner,  for  the  Appellant : — 

As  far  as  the  actual  amount  of  damage  vhich  has  been  proved 


then  that  we  had  ffaffne$  as  Plaintiff 
and  the  Skinners  Company  as  Defen- 
dants, I  find  that  the  Skinners  Com' 
pany  have  by  deed,  namely,  by  this 
lease,  granted  to  Sdynes  this  ware- 
honse,  **  together  with  all  yards,  areas, 
ways,  paths,  passages,  waters,  water- 
conrses,  lights,  easements,  advantages 
and  appurtenanoes  whatsoever  there- 
to  belonging  or   in  anywise  apper- 
taining," for  eighty  years  from  the 
25th  of  March,  1865.    Now  it  is  ad- 
mitted by  the   Defendant  that   the 
warehouse  of  the  PlaintifBB  is  exactly 
in  the  same  state  now  as  regards  lights 
as  it  was  at  the  date  of  this  lease  on 
the  Ist  of  February,  1866.    There  can 
be   no   question,  therefore,  that   the 
Skinners    Company   granted   to    the 
Plaintiflb  all  the  lights  which  are  now 
in  the  warehouse.    In  addition  to  that 
express  grant  there  was  a  covenant 
which  contained   these  words:    that 
the  lessee  ^' shall  and  may  peaceably 
and  quietly  have,  hoLd,  use,  occupy, 
possess,  and  enjoy  the  said  premises 
during  the  said  term  without  any  let, 
suit,  trouble,  molestation,  hindrance, 
or  disturbance  whatsoever  of,  from,  or 
by  the  said  Master  and  Wardens,  their 
successors  and  assigns,  or  any  person  or 
persons  claiming  under  or  in  trust  for 
them  or  any  of  them."    The  Defen- 
dant claims  under  them,  and  therefore 
there  is  an  express  covenant  binding  on 
the  Defendant  that  whatever  has  been 
granted  shall  be  enjoyed  without  any 
molestation  or  disturbsnce  whatsoever. 
It  appears  to  me,  therefore,  that  the 
question  I  have  to  try  is,  whether  the 
acts  of  the  Defendant  amount  to  moles- 
tation or  disturbance  of  the  rights  so 
grsnted  to  the  Plaintiffs,  not  forgetting 


that  in  the  construction  of  this  instru- 
ment I  am  bound  to  give  it  the  con- 
struction most  fayoarsble  to  the  Plain- 
tiffs and  least  favourable  to  the  De- 
fendant, putting  the  Defendant  in  the 
position  of  grantor. 

That  being  the  position  of  matteri,! 
think  it  is  not  incumbent  upon  me  to 
decide  whether  the  molestation  or  dis- 
turbance is  of  so  substantial  a  chaiacter, 
or  likely  to  become  of  so  substantial  a 
character,  as  to  prevent  the  comfortable 
enjoyment  of  the  Plaintiffs'  warebooie, 
or  the  proper  use  of  it  for  the  purposes 
of  their  business.  I  think  I  must  decide 
whether  there  is  any  molestation  or 
disturbance  at  all;  but  if  I  come  to 
the  conclusion  that  there  is  such  moki- 
tation  or  disturbance,  then,  aoooiding 
to  the  law  as  I  consider  settled  liy  the 
authorities  I  shall  refer  to^  I  am  bound 
to  grant  this  injunction. 

Now  what  are  the  fiiets?  It  is  no 
use  to  go  through  the  long  aiBdaTitsin 
this  case,  because  any  one  looking  st 
the  plans  and  reading  two  or  three  of 
the  a£Bdavits,  with  the  asnstanoe  of  the 
photographs  and  a  foot  rule— all  which 
assistance  I  have  enjoyed — cannot  come 
to  any  other  conclusion  than  that  theie 
is  some  sensible  and  appndabte  mter- 
ference  with  the  li^ts  of  the  Phdntifi. 
There  are  two  sets  of  lights  inteiiiefed 
with.  The  first  is  a  large  skylii^t  tt 
the  tq>Qf  the  room  whidi  seems  to  be 
used  for  the  manufacturB  of  cignSi 
and  the  others  are  the  back  windows, 
as  to  which  the  interference  is  pndy 
lateral.  As  regards  the  skylight,  the  will 
has  at  present  been  carried  on  for  about 

fifteen  feet  above  the  skylight,  thst  is, 
above  the  horizontal  section  where  the 
skylight  begins.    It  is  attoopted  to  be 
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by  the  PlamtiffBy  we  may  oonolade  fnmi  the  judgment  of  the 
Master  of  the  BoUs  that,  if  this  had  been  a  case  of  ozdinary 
ancient  lights^  he  did  not  think  that  sach  damage  had  been  shewn 
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said  that  the  iii]iiry  is  not  appredsble 
or  tennblA.    We  Ittve  a  great  deal  of 
eYidence  on  both  sides,  a  great  deal  of 
eTidflDoe  of  ezpertSy  and,  as  is  not  nn- 
conimoo,  the  experts  for  the  Flaintifis 
take  one  vieWy  and  the  experts  for  the 
Defendant  take  soother.   But  I  cannot 
help  seeing  that  the  Defendant's  ex- 
perts, althongh  oocaidonally  nsing  Ian- 
goage  which  seems  to  imply  that  there 
is   no  interferanoe  whateyer,   lather 
confine  their  remarks  to  the  suhstantiar 
lity  of  the  interferoioe  in  the  sense  of 
interfering  with  the  Plaintiffs  in  carry- 
ing on  their  business.    The  Plaintiffs' 
witnesses  go  the  whole  length  in  the 
other  direction,  and  not  only  assert  a 
substantial  interference  with  the  light, 
but  say  it  is  so  great  as  to  interfere 
with  the  proper  carrying  on  of  the 
hnnness,  so  as  to  bring  it  within  the 
cases  rdating  to  nuisance.    My  con- 
clusion is  that  there  is  a  sensible  and 
appredable  interference,  and  that  it  is 
a  case  of  some  actual  damage ;  but, 
for  reasons  I  am  gdng  to  give^  it  is 
not  incumbent  upon  me  to  decide  as 
to  what  is  the  extent  of  that  actual 
damage. 

As  regards  the  back  windows,  I  con- 
sider that  even  the  witnesses  for  the 
Defendant  admit  diminution  of  light ; 
and,  without  going  throng^  the  details 
of  the  evidence,  it  is  sufGident  to  say 
that  I  haye  arrived  at  the  oonclu- 
aion  that  there  is  molestation,  hind- 
rance, and  disturbance  of  the  rights 
granted  by  the  Skinnen  Cwnpany. 

The  next  question  is,  what  is  the  law 
of  the  Court  on  that  subject?  I  have 
been  pressed  by  the  Defendants  yery 
properly  (and  not  at  all  at  too  great  a 
length)  with  oonsiderBtioDS  as  regards 


the  seriousness  of  the  consequences 
to  them  and  the  public  generally  if  I 
adopt  the  view  that,  without  proying 
so  great  an  extent  of  damage  as  would 
entitle  the  Plaintiffs  to  damages  in  an 
ordinary  case  of  nuisance,  an  injunction 
ought  to  be  granted  in  this  case.    I  am 
not  at  liberty  to  take  those  considera- 
tions  into  account    Ko  xnrinciple  can 
be  more  sacred  than  that  a  man  shall 
be  compelled  to  perform  his  contract. 
In  all  cases  where  a  Court  of  Equity 
has  jurisdiction  to  enforce  the  specific 
performance  of  contracts,  and  persons 
voluntarily,  without  any  fraud,  acci- 
dent, or  mistake^  enter  into  contracts, 
the  jurisdiction  should  be  exercised. 
Again,  if  it  is  not  distinct  specific  per- 
formance, but  that  kind  of  relief  which 
is  given  where  the  contract  has  been 
substantially  performed,  namely,  hy  re- 
straining a  breach  of  some  covenant 
in  a  deed  of  grant  or  lease  or  other 
document  of  title  by  which  or  under 
which  the  possession  is  changed  and 
enjoyed— in  all  those  cases  the  Court 
enforces,  not  exactly  specific  perform- 
ance, but  prevents  a  breach  of  the 
covenant  by  the  party  entering  into 
the  agreement  in  aid  of  the  enjoy- 
ment and  possession  granted  to  the 
other  party.    That  has  been  the  course 
univenially  pursued  from  the  esilier 
cases,  where  a  farmer  was  prevented  by 
injunction  from  taking  hay  or  straw 
off  the  land  when  he  covenanted  merely 
that  all  the  hay  and  straw  should  be 
used  on  the  land,  to  the  more  recent 
cases,  wherepersonshave  been  restrained 
from  building  on  the  land.  The  Courts 
have  uniformly  adopted  the  principle 
that  in  all  these  cases  an  injunction 
will  be  granted,  so  as  to  make  the  per- 
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as  would  justify  the  Court  in  interfering;  but  he  dwiingnished 
the  case  on  the  ground  that  there  was  an  express  grant  of  lights^ 
and  also  a  covenant  for  quiet  enjoyment.    But  there  is  no  othe? 


son  who  has  entered  into  the  oontnct 
specifically  perform  it,  and  not  break 
the  ooyenant  he  has  entered  inta  As 
waa  said  in  LumJ^y  y.  Wagner  (1 D.  M. 
&  G.  604),  the  extent  to  which  that 
jurisdiction  has  been  exercised  is  not 
to  be  abandoned.  I  shoold  be  disposed 
to  go  further  if  I  had  the  power,  and 
extend  the  jurisdiction,  in  cases  of 
specific  performance,  very  much  beyond 
what  it  has  been  the  habit  of  the  Court 
of  Chancery  to  do. 

Now  how  does  the  matter  stand  on  the 
authorities  as  to  granting  injunctions  in 
cases  of  ooyenant  ?  It  is  clearly  esta- 
blished by  authority  that  there  is  suffi- 
cient to  justify  the  Court  interfering 
if  there  has  been  a  breach  of  the 
ooyenant.  It  is  not  for  the  Court, 
but  the  Plaintiffs,  to  estimate  the 
amount  of  damage  that  arises  from  the 
injury  inflicted  upon  them,  llie  mo- 
ment the  Court  finds  that  there  has 
been  a  breach  of  the  coyenant,  that  is 
an  injury,  and  the  Court  has  no  right 
to  measure  it,  and  no  right  to  refuse  to 
the  Plaintiff  the  specific  performance 
of  his  contract,  although  his  remedy 
is  that  which  I  haye  described.  Upon 
that  we  are  not  without  authority. 
Tipping  y.  Eekenley  (2  K.  &  J.  270) 
was  decided  by  Lord  Hal^trley  when 
Vice-Chancellor,  and  what  he  says  as 
to  the  law  at  page  278  is  this :  "  It  was 
admitted,  and  could  scarcely  be  other- 
wise, that  had  the  deed  contained  a 
coyenant  on  the  part  of  the  Befendante 
nottoponr  hot  water  into  the  brook, 
the  question  of  the  degree  of  heat 
would  haye  been  immaterial,  the 
question  of  damages  would  haye  been 
one  not  necessary  to  be  tried,  and 
the  Court  would  restrain  at  once.    The 


question  is,  whether  this  coyenant  is 
not  identical;  whether,  if  I  demise  s 
giyen  portion  of  a  giyen  thing,  and 
coyenant  for  the  free  use  and  cnjoy^ 
ment  of  it  in  the  state  in  whidi  it 
exists  at  the  time  of  the  demise^  I  do 
not  coyenant  in  effect  that  I  will  not 
interfere  or  intermeddle  in  any  way 
with  the  stete  of  things  as  timi  csiA- 
mg. 

A  nmifaur  point  came  before  my  prede- 
cessor in  the  esse  of  Diekenmmy,  Onmd 
Junction  Canal  Campawg  (15  Bcst. 
260).  Theobeeryationalrefer  toareto 
be  found  at  page  270 :  **  Kit bea can- 
tract  duly  entered  into  between  tk 
parties,  it  is  no  answer  to  a  yiolatioa  of 
it  to  say,  that  it  will  not  inflict  any  in- 
jury upon  one  of  the  contracting  paxtief. 
If  the  Plaintifls  haye  purchased  from 
the  company  a  right  to  preserye  the 
waters  in  the  riyers  BuBfomne  uA 
Oade  from  being  diyerted  in  any  other 
manner  than  as  diyerted  at  the  pasBing 
of  the  Act  of  58  C^eo.  3,  it  is  no  answer 
to  them  to  say,  that  the  diversion  pro- 
posed will  not  be  injurious  to  them,  or 
eyen  to  prove  that  it  may  be  beneficial 
to  them.  It  is  for  them  to  judge  whether 
the  agreement  shall  be  preseryed,  ao 
fiu:  as  they  are  concerned,  in  its  iDt»- 
grity,  or  whether  they  shall  peraiit  it 
to  be  yiolated." 

Those  judgmento  appear  to  me  to  be 
founded  on  sound  principle.  The  party 
entitied  to  the  benefit  of  the  contnot 
must  be  the  sole  judge  of  the  extent  to 
which  he  will  permit  it  to  be  violatad. 
It  is  the  business  of  the  Court  to  en- 
force the  contract,  and  in  such  a  msimer 
as  the  ordinary  jurisdiction  of  the  OoBTt 

enables  the  Court  to  enfotoe  it 
There  is  another  case  on  the  sabject, 
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grant  here  than  the  grant  of  the  ordinary  easement  which  is 
granted  with  a  tenement,  and  the  right  in  no  way  differs  from 
that  which  may  be  acquired  by  twenty  years'  nser.    The  covenant 
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vhichy  althongh  not  going  so  for  in 
exprasiiony  is  a  good  illnstiation  of 
what  has  occorred  in  this  case.  I 
refer  to  Western  y.  MacBermott  (Law 
Bep.  1  £q.  499 ;  2  Oh.  72).  That 
was  a  case  of  a  contract  or  covenant 
not  to  bnild.  I  most  say,  on  looking 
at  the  case/and  without  meaning  to 
reflect  on  the  parties,  that  the  conduct 
of  the  Plaintiif  looks  rather  unneigh- 
hoarly.  AU  his  neighbour  had  done 
was  to  throw  out  a  bow  window  at  the 
back  of  his  house  eight  feet  beyond  the 
wall,  which  to  a  very  slight  extent  un- 
doubtedly interfered  with  the  Plain- 
tifTs  enjoyment  of  the  breakfast-room 
on  the  same  le^eL  It  was  alleged  that 
the  projection  of  eight  feet  would  inter- 
fere with  the  light  of  the  room.  In  that 
case  (Law  Bep.  1  Eq.  506)  the  Master  of 
the  Bolls  says  that  that  would  not  have 
been  sufficient  to  restrain  the  Defendant 
on  the  ground  of  nuisance.  ^  This  suit 
could  noty  in  my  opinion^  have  been 
maintained  on  the  ground  of  obscuring 
ancient  lights."  •  •  .  '^  I  am  of  opinion 
that  the  next-door  neighbour  could  not» 
in  ordinary  drcumstanoeSy  complain  of 
this  as  such  an  injury  to  him  as  he 
was  entitled  to  stop ;  but  at  the  same 
time  I  am  of  opinion,  on  the  evidence, 
that  notwithstanding  this,  the  injury 
done  to  the  two  houses  adjoining  No.  9 
is  substantial  In  the  case  of  the 
PlaintifiTs  house,  it  intercepts  the  early 
rays  of  the  sun,  and  it  also  partially 
obstructs  the  view  from  his  window; 
and  I  have  no  doubt  it  would  make 
his  house  and  the  house  on  the  other 
side  less  sought  after  than  othen  in  the 
TOW,  and  lower  their  value  in  the  mar- 
ket to  an  appreciable  extent,  though 
I  should  infer  from  the  evidence  pro- 


bably not  to  any  very  considerable 
extent."  Therefore  the  Master  of  the 
Bolls  was  of  opinion  that  it  was  sub- 
stantial, but  small ;  and  he  granted  the 
injunction,  expressly  saying  that  he 
would  not  have  granted  it  had  there 
been  no  contract  When  it  went  before 
the  Lord  Chancellor  ChdrMford  on 
appeal,  it  was  put  to  him,  that  on  the 
evidence  the  damage  was  very  trifling 
indeed,  and  that  the  Master  of  the 
Bolls  was  not  right  in  saying  that  there 
was  substantial  damage  at  all ;  there- 
fore he  was  asked  to  dissolve  the  injunc- 
tion. Though  he  was  in  fitvour  of  the 
Appellants  on  the  evidence  that  there 
was  no  substantial  damage,  he  would  not 
dissolve  the  injunction;  and  he  says 
(Law  Bep.  2  Gh.  75) :  '*  The  Defendant, 
in  the  next  place,  says  that^  admitting 
the  addition  to  his  house  to  be  a  viola- 
tion of  the  covenant,  yet  equity  will  not 
interfere,  as  the  Plaintiff  has  not  sus- 
tained, nor  is  likely  to  sustain,  any 
actual  damage  thereby.  Whether  this 
ground  of  non-interference  by  equity  can 
be  applicable  Ho  a  case]  of  this  peculiar 
description  may  be  a  matter  deserving 
of  some  consideration.  The  object  of  the 
covenant  was  to  prevent,  for  all  future 
time,  any  obstruction  to  the  view  from 
the  backs  of  the  houses  by  buildings  or 
trees  above  a  certain  height"  .  .  •  ''If, 
then,  it  were  necessary  to  wait  until 
'  substantial  injury '  (to  use  the  words 
of  the  Master  of  the  Bolls)  were  sus- 
tained, that  period  might  never  arrive^ 
although  vblations  of  the  covenant 
might  be  continually  occurring,  and 
the  owners  of  the  houses  would  never 
be  in  a  situation  to  invoke  the  interpo- 
sition of  this  Court  to  prevent  the 
breach  of  a  covenant  intended  solely 
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for  quiet  enjoyment  is  only  for  the  enjoyment  of  the  pfembes 
comprised  in  the  grant,  and  does  not  extend  the  covenantee's  right 
to  light,  although  it  gives  him  an  additional  remedy.  In  such  a 
case  the  Plaintifis  must  shew  substantial  damage  before  they  could 
maintain  an  action  at  law,  and  there  is  no  difference  in  this  respect 
between  equity  and  law.  If  the  L'ghts  secured  by  the  covenant 
were  of  a  special  nature,  the  case  would  be  different.  In  that 
case  the  Court  might  not  regard  the  quantum  of  damage  if 
the  covenant  were  broken:  Inffram  v.  Mareeroft  (1);  Booth t. 
Aleock  (2);  City  of  London  Brewery  Company  y.  Tennani{S);  Edk 
V.  Peanon  (4). 


for  their  benefit  Bnt  it  is  nnneoessary 
to  determiDe  this  question,  because 
there  is  eyidenoe,  upon  which  the  Court 
may  fairly  act^  that  actual  damage  will 
be  produced  by  the  Defendant's  build- 
ing diminishing  the  value  of  the  Plain- 
tiff's house."  That  is,  diminishing  it 
to  some  slight  extent,  although  not 
substantially.  It  was  not  for  the  Lord 
Chancellor  to  say,  that  even  if  no 
damage  were  proved  it  would  do ;  but 
it  was  BufiBcient  for  him  to  say,  that  if 
damage,  although  not  substantial,  were 
proved,  it  would  certainly  do. 

In  that  state  of  the  authorities,  I 
think  it  is  plain  that  i^  the  Plaintiff's 
establish  that  they  have  a  grant  of  aU 
the  lights  of  the  house,  and  if  the  De- 
fendant is  interfering  with  or  obstruct- 
ing any  of  the  lights  so  as  to  commit  a 
breach  of  the  contract  as  to  quiet  enjoy- 
ment, they  are  entitled  to  the  aid  of 
this  Courtb  It  was  pressed  upon  me 
that  such  a  decision  would  be  extremely 
inconvenient  not  only  to  the. Defendant 
in  this  case,  bnt  to  persons  in  general 
who  build  houses  in  rows  and  grant 
leases  to  persons  who  purchase  one  or 
more  of  those  houses.  This  Court  has 
nothing  to  do  with  that.  If  persons 
are  so  careless  or  so  oblivious  of  their 
interests  that  they  choose  to  enter  into 
contracts  which  are  inconvenient  to 
them,  that  is  no  reason  why  the  Court 


should  not,  at  the  instance  of  the  other 
party,  enforce  it  It  may  be  incon- 
venient and  injurious  to  the  Skinnen 
Company  that,  having  granted  a  leiae 
with  all  the  lights,  they  are  not  allowed 
to  build  on  their  adjoining  land  to  the 
extent  of  obstructing  one  of  those 
lights,  though  the  use  of  that  ooe  is 
not  necessary,  or  even  perhaps  desir- 
able, for  the  tenant  of  the  house  to 
which  the  privilege  is  affixed.  1  bite 
nothing  whatever  to  do  with  that;  I 
must  construe  the  contract  as  I  fisd  it 
The  result  will  therefore  be,  that  I 
must  grant  an  injunction  rastniniDg 
the  Defendant  from  erecting  or  oontiDih 
ing  any  wall  or  other  building  iriiichvili 
molest,  hinder,  or  disturb  the  enjoj- 
ment  by  the  Plaintiffs  of  all  the  I^fats 
belonging,  or  in  anywise  appertaining 
to  their  warehouse  which  belonged  or 
appertained  thereto  on  the  Ist  of  Febn- 
ary,  1866,  being  the  lights  now  bdoog- 
ing  thereto.  It  will  be  for  the  Defendant 
to  determine  to  what  extent  that  oom- 
pek  him  to  pull  down  the  wall  alresi!/ 
erected.  Tosomeextentlamofopinioo 
he  must  pull  it  down«  In  a  esse  d 
this  kind  the  costs  must  foUov  the 
result 

(1)  38  Beav.  49. 

(2)  Law  Bep.  8  Ch.  663. 
(8)  Ibid.  9  Ch.  212. 

(4)  Ibid.  6  Ch.  809. 
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Our  case  differs  from  the  ordinary  cases  of  obstruction  of  ancient  }^ 
lights,  because  the  Defendant  is  bound  by  the  covenant  of  the  Lmbch 
Skinmers  Company  that  nothing  shall  be  done  by  them,  or  those  Sohwideb. 
claiming  under  them,  to  molest  or  obstruct  the  lessees  in  the 
enjoyment  of  the  light  as  it  existed  when  the  grant  was  made  to 
them :  Da/viea  y.  Marshall  (1).  It  is  not,  therefore,  necessary  for 
us  to  shew  what  amount  of  light  was  anciently  enjoyed  by  the 
owners  of  the  land,  nor  to  prove  any  material  damage:  it  is 
enough  that  we  can  shew  an  interference  with  the  light  as  it 
existed  at  the  time  of  the  grant  that  is  not  merely  trivial.  The 
mere  fitct  that  there  has  been  a  breach  of  the  covenant  is  suffi* 
ctent  ground  for  this  Court  to  interfere :  Tipping  v.  Eekerdey  (2)  ; 
BaA  V.  I^aeey  (3) ;  AUamey^Oeneral  v.  Niehol  (4) ;  IXeken$an  v. 
Grand  Junction  BaUway  Company  (5);  WoUb  v.  Kelson  (6); 
PiggaU  v.  Nation  (7);  Wedem  v.  MacBermotl  (8).  But  if  we 
are  called  upon  to  shew  substantial  damage,  the  evidence  is  suffi- 
cient to  shew  that»  if  the  wall  should  be  built  to  the  height  which 
the  Defendant  threatens  to  build  it,  the  light  will  be  very  noAte- 
rially  interfered  with. 

At  the  conclusion  of  the  argument  of  the  counsel  for  the  Be- 
spondents,  the  Attorney-General  offered  to  consent  to  build  the 
wall  so  as  not  to  exceed  a  height  which  he  then  indicated,  and 
that  the  bill  should  be  dismissed  without  costs,  and  no  costs  of  the 

appeal 

Sib  W.  M.  James,  L.  J.,  said  that  the  case  might  stand  over  for 
the  Plaintiffs  to  decide  whether  they  would  accept  the  terms 
offered ;  and  if  they  were  not  willing  to  do  so^  it  would  be  neces- 
sary to  have  further  evidence  as  to  the  effect  of  continuing  the  waU 
above  its  present  height,  and  for  that  purpose  the  Court  would 
direct  a  scaffolding  or  screen  to  be  erected  to  the  height  pro- 
posed in  the  plans,  and  would  appoint  a  surveyor  to  report  upon 

(1)  1  Dr.  ^^  Sm.  664.  (5)  15  Beav.  260. 

(2)  2  K.  ft  J.  264.  (6)  Law  Rep.  6  CK  166. 

(3)  2  Car.  &  P.  466.  (7)  1  D.  F.  &  J.  83. 

(4)  16  Ves.  338.  (8)  Law  Rep.  1  Eq.  499 ;  2  Ch.  72. 
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V. 


ScHwsDEB.   Si»  Gr*  Mbmjsh,  LJ.  :— 

The  Master  of  the  Bolls  decided  this  case  on  a  question  of  law 
which  is  one  of  very  considerable  importance,  and  as  we  hare  the 
misfortune  to  differ  from  him  on  that  question  of  law,  we  think  it 
is  desirable  to  give  judgment  upon  that  point  now.  It  is  well 
known  that  there  are  two  ways  by  which  at  present  the  r%ht  to 
light  can  ordinarily  be  acquired.  First,  it  can  be  acquired  by 
twenty  years'  user  or  occupation  of  lights  under  the  Prefcripiien  Ad; 
and  secondly,  it  can  be  acquired  by  what  is  ordinarily  called  the 
disposition  of  the  owner  of  the  two  tenement&  It  is  perfectly  estab* 
lished  that  if  a  man  owns  a  house,  and  owns  property  of  aSay  other 
kind  adjoining  that  house,  and  then  either  conveys  the  house  id 
fee  simple  or  demises  it  for  a  term  of  years  to  another  person,  a 
right  to  hght  unobstructed  by  anything  to  be  erected  on  any  land 
which  at  the  time  belonged  to  the  grantor  passes  to  the  grantee. 
I  am  clearly  of  opinion,  as  I  have  before  expressed  in  the  case  of 
Kdh  Y.  Pearson  (1),  that  there  is  no  difference  in  the  extent  of 
these  rights.  It  makes  no  difference  whatever  whether  a  person  has 
acquired  the  right  to  light  by  twenty  years'  user,  or  has  acquired  it 
by  the  disposition  of  the  owner  of  the  two  tenements.  In  either 
case  the  extent  of  the  right  is  exactly  the  same.  If  the  mode  id 
which  the  right  to  light  is  acquired  by  law  is  considered,  that  will 
be  quite  clear,  because  before  the  passing  of  the  Preaeriplion^Ad 
almost  all  rights  to  light  were  ordinarily  obtained  by  a  gnnt 
express  or  implied.  No  doubt  they  might  be  claimed  by  presciip* 
tion,  but  of  course  there  were  very  few  lights  that  could  practicaUj 
be  claimed  by  pre^ription,  because,  in  order  to  support  a  hght 
by  prescription,  the  light  must  have  existed  since  the  time  of 
Richard  I.  There  were  very  few  houses,  in  fact,  which  existed  fiom 
the  time  of  Richard  I.,  and  the  lights  of  all  other  houses  w^ie,  id 
point  of  law,  always  considered  to  be  claimed  by  a  lost  grant,  and 
it  was  always  so  pleaded  at  law.  The  Courts  of  Law,  on  the 
consideration  of  the  extent  of  such  a  right,  had,  long  before  the 

(1)  Law  Rep.  6  Ch.  809. 
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unless  he  could  make  out  that  the  comfort  of  his  house  was    g^^^ 

diminished  by  the  deprivation  of  light,  or  that  he  was  prevented,        

if  he  was  the  owner  of  business  premises,  from  carrying  on  his 
business  in  the  same  manner  as  he  was  accustomed  to  carry  it  on 
before,    t 

That  being  so,  in  the  present  case  the  light  is  claimed  by  the 
disposition  of  the  owner  of  two  tenements.  The  first  question  we 
hare  to  consider  is,  whether  in  fact  any  gieater  right  than  the 
ordinary  easement  is  passed  by  the  terms  of  the  deed.  Now,  by 
the  terms  of  the  deed,  the  Skinners  Company  demise  *'  all  that 
piece  or  parcel  of  ground,  with  the  warehouses,  tenements  and 
appurtenances  therein,  situate  and  being  on  the  west  side  of  St. 
Mary  Axe/'  &c. ;  and  then  follow  general  words  including  ^*  all 
lights,  easements,  advantages,  and  appurtenances  thereto  belong* 
ingor  in  anywise  appertaining."  Now  I  am  very  clearly  of  opinion 
that  the  use  of  the  word  '^lights"  among  the  general  words  in 
that  lease  means  nothing  but  the  ordinary  right  to  light,  namely, 
that  well-known  easement  which  has  been  known  and  which  has 
existed  in  the  law  from  time  immemorial.  I  think  it  is  unnecessary 
to  decide  the  question,  which  may  possibly  admit  of  some  doubt, 
whether,  from  the  use  of  the  words  '*  belonging  or  in  anywise 
appertaining,"  the  right  to  the  light  in  this  case  passes  under 
those  w(Hrds,  or  whether  it  passes  merely  under  the  grant  of 
the  house.  The  words  '^belonging  or  appertaining"  would, 
strictly  speaking,  apply  to  lights  legally  appertaining,  which 
these  lights  are  not.  But  it  may  be,  having  regard  to  the  situa- 
tion of  these  premises,  which  are  described  as  being  newly  erected, 
a  rather  more  extensive  meaning  would  be  put  on  the  words 
^'  belonging  or  appertaining/*  and  they  might  be  held  to  include 
lights  usually  held  and  enjoyed.  It  appears  to  me  unnecessary 
to  decide  that  point,  because  under  any  circumstances  it  is  clear 
that  the  right  to  light  as  against  the  lessors,  in  respect  of  any 
premises  which  at  the  date  of  this  deed  belonged  to  the  lessors, 
passed  to  the  lessee,  and  it  is  quite  clear  that  no  greater  right* 
jMissedy  even  assuming  that  the  words  ^^  lights  belonging  and  ap- 
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Leech      of  the  yendors ;  because  it  is  quite  clear  that  the  word  ^  lights^" 

SoHWBDBB.    ^^^^  ^'^  ^  general  words  in  a  conyejance,  means  the  otdiiiBiy 

right  of  light  as  it  is  known  and  limited  by  the  law,  and  no 

greater  right 

The  next  question  is.  Does  the  coyenant  for  quiet  enjoyment 
make   any  difference?     I  haye  no  hesitation  in   saying  that 
nothing  can  be  clearer  than  that  in  a  Court  of  Law  the  coye- 
nant for  quiet  enjoyment,  in  its   plain   ordinary   terms,  does 
not  increase  or  enlarge  the  rights  which  were  granted  by  the 
preyious  part  of  the  conveyance.    Of  course  it  would  be  possible 
to  insert  in  any  coyenant  words  which  would  increase  the  ri^t 
of  the  coyenantee  to  damages  at  law  if  his  rights  were  yiolated, 
and  would  entitle  him  to  an  injunction  in  equity  to  enforce  tlut 
right.    For  instance,  it  mi^ht  be  said  in  a  coyenant  that  the 
lessee  should  freely  enjoy  the  house,  with  an  uninterrupted  riew 
from  his  drawing-room  windows  oyer  all  the  existing  land  of  the 
lessor.    If  that  were  inserted,  no  doubt  it  would  giye  a  lazg^ 
right  than  had  preyiously  been  granted,  and  damages  might  be 
recoyered  at  law  if  the  lessor  broke  that  coyenant,  and  a  Court 
of  Equity  would  grant  an  injunction  against  the  lessor  if  he  were 
intending  to  break  it,  and  no  doubt  would  also  grant  an  injunc- 
tion against  the  person  claiming  under  the  lessor  if  he  took 
with  notice  of  the  covenant.    But  this  is  not  a  covenant  of  that 
kind;  it  is  simply  a  covenant  for  quiet  enjoyment;  and  I  am 
clearly  of  opinion  that  it  does  not  enlarge  the  right  in  any  way. 
It  is  perfectly  true  that  the  lessee  is  *'  to  hold  and  enjoy  without 
any  suit,  let,  or  hindrance."    But  what  is  he  to  hold  and  enjoy  ? 
*'  The  premises."    What  are  the  premises  ?    The  things  previoosly 
demised  and  granted.     The  covenant  does  not  enlarge  what  is 
previously  granted,  but  an  additional  remedy  is  given,  namdy, 
an  action  for  damages  if  the  lessee  cannot  get»  or  is  deprived  of 
that  which  has  been  previously  professed  to  be  granted.    Nothing, 
I  apprehend,  can  be  plainer  than  that  at  law  it  would  not»  in  the 
least  degree,  enlai^e  what  was  granted.    This  being  the  grant  of 
an  easement  well  known  to  the  law,  the  benefit  of  it  passes  with 
the  dominant  tenement,  and  the  burthen  of  it  passes  with  the 
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Benrient  tenement,  to  every  person  to  whose  occupation  the  domi-       L.  J j. 
nant  and  servient  tenements  respectively  come.    Therefore  the        1874 
Plaintiffs  in  this  case,  if  their  lights  were  really  distorbed,  being      j^b 
the  occupiers  of  the  doWnant  tenement,  could  bring  an  action  at   0^^^ 
law,  not  an  action  on  the  covenant,  but  an  action  on  the  case  for       — 
the  disturbance  of  that  right  or  easement  which  was  so  granted, 
and  it  would  not  make  the  least  difference  whether  the  right  had 
been  created  by  twenty  years*  enjoyment,  or  whether  the  right  had 
been  created  by  grants  express  or  implied.     In  either  case  he 
would  have  the  same  remedy. 

The  question  we  have  now  to  decide  is,  whether  he  has  a  greater 
right  in  equity  than  at  law.  I  must  say  it  rather  surprises  me  to 
find  that  it  should  be  supposed  that  he  has  any  greater  right  in 
equity.  I  always  supposed  that  where  a  right  existed  at  law,  and 
a  person  only  came  into  equity  because  the  Court  of  Equity  had  a 
more  convenient  remedy  than  a  Court  of  Law,  which  is  the  case 
where  a  person  has  a  legal  right  to  lights,  there  equity  followed  the 
law,  and  the  person  entitled  to  the  right  had  no  greater  right  in 
equity  than  at  law.  In  my  opinion  there  is  a  distinction  between 
this  case  and  those  cases  referred  to  by  the  Master  of  the  Bolls, 
where  there  was  no  grant  at  law  at  all,  but  the  right  had  merely 
come  into  existence  by  covenant.  Where  the  right  comes  into  exis- 
tence by  covenant,  the  burthen  does  not  run  at  law  with  the  ser- 
vient tenement  at  all ;  but  a  Court  of  Equity  says  that  a  person 
who  takes  it  with  notice  that  such  a  covenant  has  been  made,  shall 
be  compelled  to  observe  it.  That  is  the  ordinary  case  where  there 
is  such  a  covenant  as  I  before  referred  to,  that  a  person  shall  have 
an  uninterrupted  view  from  his  drawing-room  window,  because  the 
law  will  not  allow  the  owner  of  land  to  attach  an  unusual  and 
unknown  covenant  to  the  land,  so  that  a  man  who  buys  the  pro* 
perty  in  the  market  without  knowing  that  it  is  subject  to  any 
such  burthen,  would  find  that  some  previous  owner  had  professed 
to  bind  all  subsequent  owners  by  an  obligation  not  to  obstruct 
the  view  which  somebody  else  would  have  from  the  windows  of 
his  house.  In  such  a  case  as  that,  though  the  man  who  makes 
the  covenant  is  liable,  yet  those  claiming  under  him  are  not  liable 
at  law ;  but  the  Court  of  Equity  says  that  if  a  purchaser  has 
taken  the  land  with  notice  of  that  contracty  it  is  contrary  to 
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li.  J  J.  equity  that  he  should  take  advantage  of  that  rule  of  law  to 
1874  violate  the  covenant  But  in  the  case  of  a  giant  of  a  wdl- 
LmcB  known  easement,  such  as  a  right  to  l^ht  or  a  watercouise,  or  a 
right  of  way,  or  any  of  the  numerous  easements  which  are  well 
known  to  the  law,  when  they  are  once  validly  created  the  right 
passes  at  law,  and  the  owner  and  occupier  of  the  dominant  tene- 
ment may  maintain  an  action  against  the  occupier  of  the  servioit 
tenement  if  the  right  is  interfered  with ;  and  in  all  such  cases  the 
rule  in  equity  ought  to  foUow  the  law.  If  the  legal  right  is  not 
interfered  with,  or  if  such  damage  has  not  been  occasioned  as 
would  sustain  an  action  at  law,  then,  in  my  opinion,  there  is  no 
right  in  this  Court 

in  The  only  ground  on  which  it  could  be  supposed  to  make  any 
difference  would  be  this — ^that  there  are  cases  in  which  an  actioD 
might  be  maintained  at  law,  and  yet  there  would  not  be  damage 
sufficient  for  this  Court  to  interfere  in  granting  an  injunctioo.  In 
such  a  case  possibly  it  might  be  contended  (though  I  doubt 
whether  such  an  opinion  would  be  correct)  that  the  covenant  for 
quiet  enjoyment  would  be  a  reason  why  this  Court  should  giant 
an  injunction  when  less  damage  has  been  occasioned  than  would 
have  supported  an  injunction  if  there  had  been  no  such  oovesant 
for  quiet  enjoyment,  and  the  right  had  been  merely  gained  bv 
twenty  years'  user.  Practically,  in  my  opinion  there  is  no  diflferenee 
with  respect  to  light  in  the  amount  of  damage  which  would  entitle 
a  person  to  maintain  an  action  at  law  and  that  which  would  entitle 
him  to  file  a  bill  in  equity.  The  circumstance  that  all  cases  of 
loss  of  light  and  air  are  brought  to  this  Court,  seems  tolerably  good 
evidence  that  the  world  at  large  does  not  consider  that  a  Plaintiff 
has.  practically  a  better  chance  of  succeeding  if  he  haa  the  right 
to  light  tried  before  a  judge  and  jury  than  he  has  if  he  comes  to 
this  Court  I  am  most  unwilling  to  make  a  difference  between 
law  and  equity  when  I  do  not  find  it  exist 

Therefore,  in  my  opinion,  in  this  case  the  Plaintiffi  have  the 
ordinary  right  to  light,  and  it  does  not  make  the  slightest  differ- 
ence whether  the  hght  was  acquired  by  twenty  years*  user,  or 
whether  it  has  been  acquired,  as  it  has  been  acquired  in  this  case, 
by  the  disposition  of  the  owner  of  the  two  tenements.  I  think 
that  nothing  could  be  more  inconveni^t  than  that  there  should 
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be  two  rights,  one  more  extensive  than  the  other,  according  to  the  L.  JJ. 
manner  in  which  they  had  been  acquired.  Whenever  the  servient  1874 
and  dominant  tenements  come  into  the  occupation  of  the  same  lkbch 
owner,  of  course  the  right  to  lights  is  gone,  and  when  they  are  (g^H^Bji. 

separated,  it  again  arises  by  what  is  called  the  disposition  of  the  '     

owner  of  the  two  tenements.  Whenever  that  takes  place,  whether 
it  is  a  lease  or  an  absolute  conveyance,  there  is  always,  in  the 
ordinary  practice  of  conveyancers,  a  covenant  for  quiet  enjoy- 
ment, and  I  cannot  help  thinking  it  would  be  most  mischievous 
if  it  were  held  that  a  person  who  claims  a  right  by  an  express  cove- 
nant in  that  way  under  a  conveyance  has  a  greater  right  than  a 
person  who  obtains  his  right  to  light  by  twenty  years'  user. 
Therefore  I  caimot  agree  with  the  ground  upon  which  the  Master 
of  the  Bolls  has  decided  this  case,  and  I  am  of  opinion  that  the 
Plaintifib  have  an  ordinary  right  to  hght,  and  no  more. 

Sir  W.  M.  James,  L  J.  :— 

I  am  of  the  same  opinion.  It  was  to  me  a  very  startling  novelty 
to  find  that  the  case  was  supposed  to  turn  upon  the  covenant  for 
quiet  enjoyment.  The  covenant  for  quiet  enjoyment  is  in  the 
ordinary  form,  the  form  which  has  been  in  use  for  centuries,  and 
in  countless  instruments  of  all  kinds.  I  certainly  never  under- 
stood that  it  was  the  object  or  effect  of  a  covenant  for  quiet  enjoy- 
ment to  enlarge  the  rights  of  the  grantee  or  to  increase  the 
liabilities  of  the  grantor.  The  covenant  was  simply  a  covenant 
that  the  grantee  should  have  that  which  had  been  purported  to 
be  granted  to  him  either  expressly  or  by  implication.  I  quite 
agree  with  the  Lord  Justice  in  saying  that  the  fact  that  there  was 
a  covenant  for  quiet  enjoyment  in  this  case  ought  to  be  entirely 
put  out  of  the  question.  I  quite  agree,  also,  it  would  be  a  source 
of  infinite  litigation,  mischief,  and  injustice,  if  every  landlord  in 
this  country  were  supposed  in  every  lease  of  a  dwelling-house  or 
other  property  to  give,  by  the  general  words  or  by  a  covenant 
of  quiet  enjoyment,  to  the  lessee  or  grantee  any  right  greater 
than  the  grantee  would  have  by  the  ordinary  rales  of  law  as 
against  a  third  person ;  always,  of  course,  excepting  the  distinction 
that  twenty  years  is  wanted  in  the  one  case  and  no  t  in  the  other. 
As  I  understand  the  terms  of  the  grant  in  this  cs  se,  my  strong 
Vol.  IX.  2  F  1 
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L.  JJ.      opinion  vfoxM  he,  if  the  grant  is  constraed  strictly  aoooiding  to 
1874       its  legal  meaning,  that  the  express  grant  of  lights  is  the  grant  of 
lights  over  another  man's  property,  that  it  is  a  grant  of  that 


o.„^!-__    which  had  in  law  an  existence  as  an  easement  over  another  man's 

property  at  the  time  when  the  grant  was  made.    There  was  the 

grant  of  the  property,  and  there  was  the  grant  of  this  thing 
belonging  to  it,  and  which  appertained  to  it  in  respect  of  some 
other  person's  estate.  In  my  opinion  the  grant  of  those  lights  as 
there  expressed  only  deals  with  that  same  thing  (whichever  way 
It  is  constraed)  which  has  been  given  by  the  grant  of  the  hoiise 
itself  to  the  lessee.  There  is,  moreover,  no  reason  for  giving  more 
than  the  actual  legal  meaning  to  the  words.  The  conveyance 
of  the  property,  as  between  the  owner  and  the  grantee  of  the 
property  itself,  would  give  him  de  fado  the  enjoyment  of  every- 
thing which  could  be  enjoyed  in  the  nature  of  an  easement 
against  a  third  person.  I  think,  further,  that  the  right  to  lights 
means  the  very  same  thing  as  is  expressed  in  the  Prescripiian 
Ad  (2  &  3  Will.  4,  c.  71,  s.  3)  by  the  words  '^access  and  use  of 
light  to  and  for  every  dwelling-house,  workshop,  or  other  build- 
ings." If  the  words  in  the  grant  had  been,  **  together  with  the 
access  and  use  of  light  to  and  for  the  said  dwelling  to  the  existing 
windows,"  it  would  have  had  exactly  the  same  effect  as  the  word 
'^lights"  here,  and  those  words,  if  inserted  in  the  deed,  wooM 
have  the  same  effect  as  the  words  in  the  Act,  and  as  the  sappased 
words  in  the  lost  grant  in  the  old  cases. 

I  quite  agree  with  the  Lord  Justice  that  this  question  is  to  he 
tried  on  exactly  the  same  principles  as  if  it  were  a  suit  against 
a  neighbour,  on  the  assumption  that  the  lights  were  of  sufficiait 
antiquity.  Therefore  the  question  must  now  be  put  in  tram  for 
further  inquiry,  and  for  further  argument  as  to  costs,  in  case  the 
parties  do  not  agree. 

Solicitors  for  the  Plaintiffs :  Messrs.  Lundey  dt  Lumley. 
Solicitors  for  the  Defendant :  Messrs.  Tra/ven  Smith  dt  Oo* 
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Ex  parte  JlSGEBSTEIS.    In  r«  ANGERSTEIN, 

Bankruptcy — Practice — Trustee — Payment  of  Coati  perwnaUy, 

If  a  trostee  in  Ixuikniptcy  makes  an  nnsnooeflsfal  application  to  tbe  Court, 
he  will,  in  the  ahsenoe  of  special  circumstances,  he  ordered  to  pay  the  costs ; 
and  if  the  estate  is  insuffident  for  payment  of  the  costs,  the  trostee  mnst  bear 
them  personally. 

In  this  case  the  trustee  in  the  bankruptcy  of  Mr.  J.  (7.  JFl  Anger- 
stein  applied  to  Mr.  Begistrar  Pepys,  sitting  as  Chief  Judge,  for  an 
order  for  payment  to  him  of  a  sum  of  £5000  which  he  alleged  to 
belong  to  the  bankrupt's  estate.  The  Begistrar  granted  the  ap-' 
plication ;.  and  Mr.  W,  Angerstein,  t\\e  bankrupt's  father,  who  also 
claimed  the  fund,  appealed  from  his  decision. 

Mr.  Fry,  Q.C.,  and  Mr  Thesiger,  Q.C.,  Mr.  Window,  Q.C.,  and 
Mr.  JP.  K  Linklaterj  appeared  for  the  Appellant 

Mr.  BooAtM'gh^  Q.O.,  and  Mn  Douglas  Straight,  for  the  trustee; 

The  LoBDS  Justices  were  of  opinion  that  the  fund  belonged  to 
the  Appellant,  and  discharged  the  order  of  the  Begistrar ;  and  they 
ordered  that  the  trustee  should  pay  to  the  Appellant  his  costs  of 
the  application  to  the  Begistrar,  which  he  might  recover  from  the 
bankrupt's  estate. 

Mr.  BosSmrgTi,  Q.C.,  said  that  there  was  scarcely  any  estate,  and 
the  effect  of  their  Lordships'  order  would  be  that  the  trustee  would 
have  to  pay  a  great  part  of  the  costs  personally. 

Sib  G.  Melush,  L  J.  :— 

It  is  quite  right  that  the  order  should  be  in  that  form.  The 
reason  for  ordering  the  trustee  to  pay  costs  is,  that  applications  of 
this  kind  to  the  Court  of  Bankruptcy  are  in  substitution  for  actions 
at  law:  In  an  action  at  law  a  trustee  in  bankruptcy  would  be 
liable  m  the  same  way  as  any  other  Plaintiff.  In  a  case  where  a 
trustee  makes  an  application  the  success  of  which  is  doubtful,  he 
ought^  before  making  it,  to  get  from  the  creditors  an  indemnity 
against  the  eosts^  if  he  knows  that  there  are  no  assets  out  of  which 
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li.Jj.      they  can  be  paid.  I  see  no  difference  between  the  case  of  an  official 
1874       liquidator  and  a  trnstee  in  bankruptcy.     With  regard  to  the 
Ex  parts     former,  we  have  already  laid  down  the  rule  that  he  must  pay  costs 
AKGIB0TKIH.  If  jiQ  fgiig  in  njj  application. 

AiiOKBifruEr. 

—       Sib  W.  M.  James,  L.  J.  :— 

Mr.  W.  Anffer$tein  has  been  brought  into  Court  to  meet  an  ap- 
plication which  has  failed,  and  he  has  a  dear  right  to  be  indemni- 
fied against  the  costs.  The  rule  has  been  established,  rightly  or 
wrongly,  by  our  predecessors,  that  no  costs  are  to  be  given  of  a 
successful  appeal ;  but  in  all  other  cases  I  think  that,  in  the  absencd 
of  special  circumstances,  the  costs  ought  to  follow  the  event 

Solicitors:  Messrs.  LinhlaUr  &  Co. ;  Messrs.  Lumley  A Lmlai, 
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^  JJ.  OLLBRENSHAW  v.  HABBOP. 

[1866    0.    21.] 
Inrdmewt — InterloeiUory  Order^^Behearing, 

An  order  was  made  staying  all  farther  proceedings  in  an  administntioa 
suit  Some  years  afterwards  one  of  the  parties  beneficially  interested  pre- 
sented a  petition  praying  that  this  order  might  be  discharged,  and  thatoertsin 
farther  acooants  might  be  directed  against  one  of  the  execators.  This  petitioa 
was  dismissed  in  the  Court  below  on  the  merits,  and  the  order  of  dismisai 
was  inrolled : — 

MM,  that  although  for  some  purposes  an  application  to  the  Gooit  of 
Appeal  to  discharge  an  order  made  on  motion  or  petition  in  a  suit  is  treited 
as  a  new  application,  the  inrolment  of  the  order  dismissing  the  petition  od 
the  merits  prevented  the  Court  from  entertaining  a  petition  of  rehearing, 

1  HIS  was  a  motion  by  the  Plaintiffs,  Badley  and  wife,  that  tbe 
inrolment  of  an  order  dated  the  13th  of  February,  1874,  dismiss- 
ing their  petition  might  be  vacated,  or  that  their  petition  of  re- 
hearing by  way  of  appeal  from  that  order  might  be  heard  by  the 
Lords  Justices  notwithstanding  the  inrolment 

The  bill  was  filed  by  Sarah  Ann  Ollerenshaw,  since  deceased, 
and  Mrs.  Badley  (then  a  spinster  and  an  infant),  to  carry  into  exe* 
cution  the  trusts  of  the  will  of  Samuel  Otterenshaw.  In  September, 
1856,  an  order  was  made,  granting  an  injunction  to  restrain  Brodet 
one  of  the  executors;  from  intermeddling  with  the  estate,  and 
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appointing  Samuel  Harrop,  the  other  executor,  and  Mrs.  OUeren-  L.  J  J. 
shaWf  receiyers  and  managers,  without  salary  and  without  security.  1874 
In  December,  1857»  a  decree  was  made  directing  accounts  and  OLLmsKsiiAw 

By  an  order  on  petition,  dated  the  12th  of  August,  1863,  Mrs.       — 
OUerenshaw  and  Edrrop  were  discharged  from  their  receivership 
without  accounting.    Directions  were  given  for  payment  out  of 
the  estate  of  a  certain  principal  sum  and  a  certain  annuity,  and  all 
farther  proceedings  in  the  cause  were  stayed. 

On  the  12th  of  July,  1873,  after  the  death  of  Mrs.  OUerenshaw, 
Badley  and  wife  presented  a  petition  praying  that  the  order  of 
August,  1863,  so  far  as  thereby  Mrs.  OUeren$haw  and  Harrop  were 
dischaiged  from  liability  to  account  as  receivers  and  managers, 
and  so  far  as  all  further  proceedings  against  them  were  thereby 
stayed,  might  be  discharged,  and  that  the  Petitioners  might  be  at 
liberty,  as  far  as  might  be  necessary,  to  prosecute  the  inquiries  and 
accounts  directed  by  the  decree,  which  had  not  been  prosecuted, 
and  that  they  might  be  at  liberty  to  file  a  bill  of  revivor  and 
supplement  which  had  been  prepared  for  reviving  the  suit,  and 
for  establishing  various  claims  against  Sarrop. 

On  the  13th  of  February,  1874,  Vice-Chancellor  Mdlins  dis- 
missed the  petition  with  costs.  The  order  of  dismissal  was  inroUed 
by  Sarro^z  solicitors,  and  the  Petitioners  first  became  aware  of 
this  after  presenting  an  appeal  petition.  They  thereupon  moved 
to  the  effect  above  stated.  So  far  as  regards  vacating  the  inrol- 
ment  there  does  not  appear  to  be  anything  in  the  case  to  call  for  a 
report. 

Mr.  G2cxM0,  Q.C.,  and  Mr.  JS»Vi,  for  the  motion : — 

We  contend  that  an  order  on  an  interlocutory  application  is  not 
a  proper  subject  for  inrolment :  Sia/wfdon  v.  OHham  (1) ;  Parker  v. 
Downing  (2). 

[The  Lord  Justice  James  referred  to  DanietCe  Chancery 
Practice  (3).] 

The  inrolment,  at  all  events,  wiU  not  prevent  a  hearing  of  the 
petition  by  the  Court  of  Appeal,  for  an  appeal  motion  or  appeal 
petition  is,  in  fact,  a  new  application,  and  does  not  stand  on  the 

(1)  2  Atk.  383.  (2)  1  My.  &  K.  634.  (3)  4th  Ed.  p.  918. 
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«.  Mr.  tTl  P^arsem,  Q.C.9  and  Mr.  jSixmtZ^  Humphreys,  for  tbe 

l-J^'*     Bespondent,  were  not  called  npon. 

Sir  W.  M.  James,  L.  J. : — 

The  rule  as  to  yaoating  inrolments  has  been  settled  by  HiU  ▼. 
OurHs  (3).  To  inrol  a  decree  is  a  matter  of  rights  of  which  right 
a  party  cannot  be  deprived  merely  because  he  knows  that  the 
other  party  intends  to  appeal ;  he  can  only  be  deprived  of  it  on 
some  eqnitable  gronnd,  such  as  wonld  be  sufficient  to  deprive  him 
of  any  other  right*  This  being  so,  there  is  no  ground  here  for 
vacating  the  inrolment  But  it  is  said  that  the  petition  can  be  re- 
heard notwithstanding  the  inrolment  In  the  case  of  AMommf' 
General  v.  Mayor  of  Wigan,  which  has  been  referred  to,  a  similar 
point  was  raised  in  argument,  but  was  not  decided.  That  case, 
moreover,  related  to  am.  injunction,  and  an  appeal  motion  in  an 
injunction  case  may  stand  on  a  very  different  footing  from  an 
appeal  in  a  case  like  the  present.  An  injunction  may  be  rightly 
refused  one  day  because  the  Court  thinks  the  evidence  insufficient, 
and  may  be  rightly  granted  on  a  subsequent  day,  because  there  is 
sufficient  evidence.  So,  in  the  case  of  applications  to  enlarge  times 
of  procedure.  Here  the  petition  seeks  to  enlarge  the  area  of  the 
accounts,  and  states  the  grounds  on  which  the  order  is  sought 
The  Vice-chancellor,  on  the  merits,  came  to  the  conclusion  that 
the  petition  ought  to  be  dismissed,  and  an  appeal  petition  from 
that  order  cannot  be  treated  as  a  new  proceeding.  It  is  not  a 
fresh  application  on  new  materials,  but  a  rehearing  of  the  same 
matter.  The  case  is  in  substance  the  same  as  if  a  supplemental 
bill  asking  for  the  same  relief  as  the  petition  had  been  dismisBed. 
The  inrolmenty  therefore,  is  &tal  to  the  Petitioners. 

• 

Sib  G.  Melush,  L  J.  :— 
I  am  of  the  same  opinion. 

Solicitors:  Messrs.  Johnson  dt   Weatheralls;   Messrs.  Chrle, 
Woodeoekf  &  Bj/land. 

a)  Or.  &  Fh.  79.        (2)  5  D.  M.  ft  G.  6^         (3)  Uw  Bep.  1  CSl  4S5. 
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COMMEEOIAL  UNION  ASSUBANCE  COMPANY  v.  l.j.  J. 

LISTER.  1874 

[1874    C.    36.] 
In9uranc&— Damages — Action — Indemnity-^Stibrogation, 

The  owner  of  a  baildmg  xnsnied  it  against  fire,  bnt  not  to  the  full  value. 
The  bonding  was  burnt  by  what  was  said  to  be  the  negligence  of  the 
servants  of  a  municipal  corporation;  and  the  owner  brought  an  action  for 
damages  against  the  corporation : — 

JJeltf  (afl^rming  the  order  of  the  Master  of  the  Bolls),  that  the  owner  un- 
dertaking to  sue  for  the  whole  amount  of  damage,  would  be  allowed  to 
conduct  the  action  without  the  interference  of  the  insurers,  but  would  be 
subject  to  liability  for  anything  done  by  him  in  violation  of  any  equitable 
duty  towards  the  insurers. 

^*  0.  LI8TEB,  the  Defendant  in  this  case,  was  a  silk  spinner  at 
Halifax^  and  had  there  a  large  mill  called  Wellington  Mitt,  On 
the  4th  of  December,  ISTS,  an  explosion  of  gas  oocnrred  in  the 
WeUinffton  Mill,  which,  with  its  contents,  was  thereby  destroyed. 
The  explosion  was  said  to  have  been  occasioned  by  the  negligence 
of  the  servants  of  the  corporation  of  Halifasc,  by  whom  the  gas 
was  supplied.  The  mill  was  insured  in  eleven  fire  insurance  offices 
for  sums  amounting  to  £88,000.  Mr.  Lider  estimated  his  damage 
at  £56,000,  of  which  £6000  was  for  consequential  loss  of  profits, 
and  this  of  course  would  not  be  in  any  way  cov^ed  by  the  insur- 
ances. Mr.  Lister  had  commenced  an  action  against  the  corpora- 
tion fov  the  amount  of  his  damage,  and  the  eleven  insurance  offices 
filed  the  bill  in  this  suit»  praying  for  a  declaration  that  they  were 
entitled  to  the  benefit  of  any  right  of  action  vested  in  the  Defen- 
dant ;  and  that  the  Defendant  might  be  restrained  from  prose- 
cuting his  action  otherwise  than  for  the  whole  amount  of  damage; 
and  might  be  restramed  from  refusii^g  to  allow  the  Flaintifis 
to  use  his  name  for  the  purpose  of  any  proceedings  against  the 
corporation. 

The  Plaintiffs  moved  before  the  Master  of  the  Bolls  for  an 
injunotioii  according  to  the  prayer  of  the  biU,  and  the  Defendant 
by  his  counsel  imdertaking  to  sue  the  corporation  for  the  whole 
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amount  of  loss  occasioned  by  the  explosion,  and  in  any  com- 
promise not  to  take  into  consideration  his  liability  as  a  rate- 
payer of  HalifoWf  His  Honour  did  not  think  fit  to  make  any 
order  for  the  motion  except  that  the  costs  should  be  costs  in  the 
cause  (1). 


(1)  1874.  Feb.  19. 

Sm  G.  Jesssl,  M.B.  : — 

The  point  is  really  very  simple.  The 
Defendant  insured  his  mill  against  fire 
with  a  great  many  insurance  companies, 
and  the  mill  was  burnt.    The  total 
amount  of  the  loss  is  admitted  to  ex- 
ceed very  largely  the  total  amount  of 
the  insurances.    It  is  alleged  that  the 
fire  was  caused,  not  by  any  act  of  the 
person  assured,  but  by  the  act  of  the 
corporation  of  Haiifctx^  or  their  ser- 
vants, whose  carelessness  is  alleged  to 
have  been  the  cause  of  the  fire,  and  that 
the  carelessness  was  of  such  a  kind  as 
to  render  the  corporation  liable  for  the 
whole  of  the  loss.    In  that  state  of 
things  the  insurance  company  or  com- 
panies  is  or  are  willing  to  pay  the 
amount  of  the  insurance,  and  they  say 
that,  having  paid  that  amount  (they  pay 
of  course  by  way  of  indemnity),  if  the 
assured  obtains  from  the  corporation  of 
Halifax  a  sum  larger  than  the  difier- 
ence  between  the  amount  of  the  in- 
surance and  the  amount  of  the  loss,  he 
is  a  trustee  for  that  excess  for  the 
insurance  company  or  companies — a 
proposition  which  I  take  to  be  indis- 
patable.    But  then  they  want  to  go 
further,  and  they  assert  that  in  such 
a   case   the    insured  person,  though 
entitled  to  bring  an  action  for  the  loss 
he  has  sustained,  is  not  entitled  to  be 
master  of  that  action ;  and  they  assert 
that,  though  he  is  bringing  it  hondfide, 
and  is  acting  bond  Jide^  he  is  not  en- 
titled to  compromise  that  action,  or  to 
do  anything  else,  without  their  assent. 
I    I  can  find  no  ground  whatever  for 


such  a  suggestion.  He  is  entitled  to 
bring  an  action  against  the  oorpontkn 
for  the  injury  to  himselfl  He  is  entitled, 
and  is  bound,  and  has  agreed,  aa  there  is 
one  cause  of  action,  to  bring  the  actias 
for  the  whole  loss  to  himself,  including 
that  part  of  the  loss  against  whidi  be 
is  indemnified  by  the  insnranoe  oooi- 
panies ;  and  he  is  not  entitled  to  com- 
promise that  action  otherwise  than  bond 
fide. 

Another  objection  was  taken  on  a 
small  point,  that  he  was  a  ratepayer  of 
Eali/ax,  the  town  which  would  be  ulti- 
mately liable  to  make  good  the  loss  if 
the  action  results  adversely  to  the  cor- 
poration, and  that  he  would  bare 
regard  to  that  fact  in  making  the  oom- 
promise.  It  is  suf&cient  for  me  to  say 
now  that  he  is  willing  to  undertake  not 
to  have  regard  to  that  fact»  and  there- 
fore it  is  not  necessary  to  discoss  the 
question  as  to  how  far  that  compromise 
would  be  bond  Jide,  even  if  he  had 
regard  to  that. 

Then,  that  being  so,  it  appears  to  me 
that|  on  these  undertakings  being  given, 
it  would  not  be  right  to  make  any  oida 
on  this  motion*  Following  a  rule  laid 
down  by  Yioe-Chanoelbr  Kinderdeg, 
that  on  an  interlocutory  applicatkn  the 
Court  ought  not  to  intimate,  farther 
than  is  absolutely  necessary  to  decide 
upon  the  applicatbn  to  the  Court,  the 
opinion  of  the  Judge  on  the  m^ts  <^ 
the  question,  I  abstain  from  saying  any- 
thing more.  Upon  that  undertakiDg 
being  given,  I  think  there  should  be 
no  further  order,  and  that  the  costs 
of  this  motion  should  be  ooats  in  the 
cause. 
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The  Plaintiffs  appealed. 

Mr.  Cotton,  Q.G.^  and  Mr.  Cohen,  Q.C.  (Mr.  Kekewioh  with  them), 
for  the  Plaintiffs : — 

If  the  companies  had  to  pay  the  whole  of  the  loss,  it  is  clear 
that  they  would  be  entitled  to  compel  the  Defendant  to  allow 
them  to  use  his  name  in  the  action,  and  that  they  would  have  the 
sole  conduct  of  the  action,  or,  in  other  words,  would  have  a  right 
of  subrogation.  If  the  Defendant  recovers  the  whole  damage 
the  companies  will  have  nothing  to  pay :  YcUes  v.  Whyte  (1) ; 
bat  if  the  corporation  submit  to  pay  the  excess  of  the  damage  over 
the  amount  of  the  insurances,  the  Defendant  will  of  course  accept 
that  compromise,  and  will  have  no  inducement  to  prosecute  the 
action  for  the  full  amount,  as  the  companies  would  pay  the  diffe- 
rence. The  Court  should  therefore  interfere :  Banddl  v.  Ooehran  (2) ; 
Dickenson  v.  Jardine  (3).  It  is  absurd  to  say  that  if  the  insurance 
is  for  £1000,  and  the  damage  is  £1001,  then  the  insurers  have 
it  all  in  their  own  hands;  but  if  the  damage  is  £999,  then  the 
insured  has  it  all  in  his  hands,  and  they  have  nothing  to  do  with 
the  proceedings.  It  is  very  analogous  to  the  case  of  principal  and 
surety,  when  the  surety  has  bad  to  pay. 

Mr.  Fry,  Q.C.,  and  Mr.  Tapping  (Mr.  Oraham  Saslings  with 
them),  on  behalf  of  the  Defendant,  contended  that  there  was 
no  right  of  subrogation,  the  contract  of  the  insurance  companies 
being  one  of  indemnity.  Until  the  Defendant  has  been  paid  his 
whole  loss  he  is  in  no  sense  a  trustee  for  the  companies.  Why  is 
the  person  principally  interested  not  to  have  the  conduct  of  the 
litigation  ?  How  can  the  fact  of  his  having  insured  deprive  him  of 
his  right  to  sue  the  corporation  ?  Subrogation  only  arises  when  the 
whole  damage  has  been  paid :  Pofhier  on  Obligations,  by  Evans  (4) ; 
Pothier,  Ed.  Dupin  (5).  Until  the  insured  is  paid  the  whole  of 
his  loss  he  remains  daminus  lUia :  and  if  the  Plaintiffs  think  they 
can  recover  the  whole  damage,  let  them  pay  the  whole  to  the 
Defendant. 

(1)  4  Bing.  (N.C.)  272.  (3)  Law  Rep.  3  C.  P.  639. 

(2)  1  Yes.  Sen.  98.  (4)  Page  160, 

(5)  Vol  X.  p.  846. 
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Mr.  Cohen^  in  reply : — 

The  insurance  companies  cannot  sne  in  their  own  name,  and  are 

ComoBouL  entitled  to  use  that  of  the  insured.    We  say  that  it  is  the  duty  of 

AwjBANCB   the  Defendant  to  recover  the  largest  sum  possible;  but  it  is 

^^^^^     obviously  not  his  interest  to  run  the  risks  of  litigation  for  that 

i-i*™«*      purpose  if  he  can  by  compromise  obtain  what  he  wants. 


Sib  W.  M.  James,  L.J. : — 

In  this  case  the  Master  of  the  Bolls  has  put  the  Defendant 
under  an  undertaking  to  sue  for  the  whole  amount,  and  doea  not 
put  him  upon  any  other  undertaking  except  that  he  is  not  to  com- 
promise with  reference  to  his  position  as  a  ratepayer.  The  Master 
of  the  Bolls  has,  I  understand,  pronounced  no  decision  and  ex- 
pressed no  opinion  as  to  what  the  undertaking  would  bind  the 
Defendant  to  do.  The  Defendant  has  undertaken  to  sue  for  the 
whole  amount;  which  means  that  he  must  sue  for  the  wholt; 
amount  whatever  that  amount  may  be.  If  I  were  to  pat  him 
under  any  restriction  about  compromising,  or  anything  of  that 
kind,  it  would  be  determining  the  whole  case,  and  deciding  that 
he  is  a  trustee  for  the  insurance  companies.  That,  however,  is  a 
matter  not  to  be  determined  on  this  interlocutory  application,  and 
I  cannot  now  say  that  he  is  a  trustee  in  such  a  way  that  he  i^ 
to  be  deprived  of  his  own  free  action  with  respect  to  a  matter  in 
which  he  is  personally  and  very  largely  interested.  Then  the 
Master  of  the  Bolls^  in  the  couise  of  hi^  judgment,  threw  out  as 
observation  that  if  the  Defendant  compromises,  he  must  com- 
promise  hondfde;  but  what  that  is  the  Master  of  the  BoDs  has 
not  determined,  and  I  do  not  determine.  Mr.  LUter  is  bv  tbL< 
order  left  free  to  go  on  with  and  to  conduct  this  action^  If  he 
does  anything  in  the  conduct  of  the  action  inoonsistent  with  hi^ 
duty,  whatever  that  duty  may  be  (which  will  have  to  be  det^ 
mined  at  the  hearing  of  the  cause),  he  will  have  to  nmke  good 
any  loss  thereby  incurred.  If  he  does  nothing  else  but  that 
which  he  is  clearly  entitled  to  do,  having  regard  to  the  posi- 
tion he  is  in,  and  to  the  position  of  the  other  parties,  then  he  will 
be  liable  to  nothing.  At  present  he  is  himself  domnus  Uiis,  snb- 
jeot  to  a  liability  to  answer  in  this  Court  for  anything  which, 
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upon  the  hearing  of  the  cause,  should  be  shewn  to  be  a  breach  L.  J.  J. 
of  some  equitable  obligation  or  a  yiolation  of  some  equitable  1874 
duty  which  has  been  cast  upon  him  by  reason  of  the  cir-  qomxiboial 
cumstances  of  the  case.  Upon  this  I  do  not  at  present  intend 
to  express  any  opinion,  and  I  shall  leave  it  exactly  where  the 
Master  of  the  Bolls  has  left  it,  as  a  matter  to  be  determined  at 
the  hearing  of  the  cause,  if  it  should  oyer  arise.  But  I  agree  that 
the  undertaking  not  to  compromise  with  regard  to  his  position  as 
a  ratepayer  ought  not  to  remain.  It  seems  to  me  almost  idle 
to  make  such  a  provision,  but  I  am  told  that  nobody  objected 
to  it  below,  and  that  it  was  accordingly  introduced.  I  under- 
stand that  the  Plaintiffs  do  not  wish  that  part  to  be  continued, 
and  I  shall  strike  the  words  out,  but  that  will  not  affect  the 
question  of  costs.  With  that  exception,  I  shall  make  no  order 
upon  this  motion,  ex^cept  that  the  Appellants  pay  the  costs  of  the 
appeal. 

Solicitors  for  the  Plaintiffs :  Messrs.  Dawes  dk  Sans. 
Solicitors  for  the  Defendant :  Messrs.  Speechly  &  Chaniberlmn. 
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JK74  RAILWAY  COMPANY. 


^prn^^'  [1873    W.     160.] 

Disidved  Canhpany'^Shareholdera — CredUov^B  Right  to  sue — Mi^oinder — MMi- 

fariousntas — Demurrer  are  ienus, 

A  bill  was  filed  agaiiut  a  railway  oompany  by  a  creditor  and  aharpholdfr 
of  tbe  company  on  behalf  of  himself  and  all  other  creditors  and  shareholder^ 
and  stated  that  nnder  an  Act  of  Parliament  the  company  was  to  transfer  iti 
property  to  another  railway  company,  and  be  dissolved,  the  parchasing  oom- 
pany issaing  to  the  selling  company  stock  to  a  laige  amount ;  that  the  pco* 
oeeds  of  the  sale  of  the  stock  were  to  be  applied  by  the  selling  compuy 
in  dischaige  of  certain  liabilities,  and  the  surplus  was  to  be  divided  between 
the  creditors  and  preferential  shareholders ;  that  the  selling  company  hid 
transferred  its  property,  but  had  not  paid  its  crediton  or  sharaholdeis ;  and  the 
bill  prayed  that  the  company  might  be  wound  up  and  the  accounts  tsken: — 

Eeld  (affirming  the  order  of  Malins,  V.G.),  that  a  demurrer  to  the  bill  fcr 
want  of  equity  would  not  lie ;  but 

Held,  that  the  bill  was  demurrable  for  multifariousness  and  misjoinder, 
by  reason  of  the  adverse  interests  of  the  preferential  and  ordinary  share- 
holdcra,  and  a  demurrer  ore  tenus  allowed. 

1  HE  bill  in  this  case  was  filed  by  James  Ward,  **  on  behalf  of 
himself  and  all  other  the  creditors  and  shareholders  of  the  SHiUng- 
haume  and  Sheemess  Bailxvay  Oompany^  against  the  ndlway  com- 
jmny. 

The  bill  stated  that  the  company  was  incorporated  by  Act  of 
Parliament  in  the  year  1856. 

That  by  an  Act  passed  in  1866,  it  was  enacted  that  oertaia 
heads  of  an  agreement  between  the  company  (therein  called  the 
Sheemess  Company)  and  the  London,  OhaJtham,  and  Dover  BaUwtf 
Company  (therein  called  the  Dover  Company),  were  confirmed  and 
made  binding ;  that  the  nndertaking,  railway-stations,  lands  and 
properties  of  the  Sheemess  Company  (exclusive  of  certain  lands, 
ratesy  andprivileges,  as  to  which  provisions  were  made,)  shoold  be 
vested  in  the  Dover  Company  and  amalgamated  vrith  their  nndei^ 
taking ;  that  the  Sheemess  Company  might  and  should  create  and 
issue  £155,556  ^*  Sheemess  Bent-charge  4|  per  Cent.  Stock,"  which 
should  be  stock  of  the  Dover  Company,  and  might  and  shoold  be 
sold  and  disposed  of  by  the  Sheemess  Company  ;  and  that  when  the 
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affairs  of  the  Sheemen  Company  were  wound  up  and  notice  thereof      L.  JJ. 
was  advertised  in  the  London  Gazette^  the  Sheomesa  Company  was        1874 
to  be  dissolved  and  thenceforth  wholly  cease  to  exist.    That  by       wabd 
the  heads  of  agreement,  it  was  (with  many  other  things)  agreed     gi^^g. 
that  the  SheemeBS  Company  were  to  appropriate  the  £155,556  i^ibneavd 
stock  and  the  proceeds  of  any  sales  thereof,  first,  in  payment  of  iiailwat  Ca 
landowners'  claims ;  secondly,  in  discharge  of  a  certain  mortgage 
debt  of  £39,000 ;  thirdly,  in  dischaige  of  the  Sheemess  Company's 
costs  and  expenses  subsequent  to  1863 ;  fourthly,  that  the  sutplos  be 
divided  between  and  disposed  of  or  paid  to  the  Sheemess  Company* b 
preferential  shareholders  and  creditors  other  than  mortgagees,  in 
rateable  proportion  to  the  respective  amounts  of  their  preferential 
shares  and  the  debts,  whether  secured  or  unsecured,  due  to  them 
from  the  Sheemess  Company.    It  was  also  agreed  that  the  Dover 
Company  were  to  issue  to  the  ordinary  shareholders  of  the  Sheer- 
ness  Company^  holding  hona  fde  capital  in  that  company  to  the 
extent  of  4805  shares  of  £10  each,  on  which  the  whole  amount 
should  have  been  fully  paid  up  in  rateable  proportion  to  the 
amounts  paid  on  their  shares,  fully  paid  up  ordinary  stock  of  the 
Dover  Compa/Mfs  capital,  at  the  rate  of  £50  of  that  ordinary  stock 
for  £100  paid  upon  those  shares. 

That  immediately  after  the  passing  of  the  Act  of  Parliament, 
the  Sheemess  Company  transferred  the  SUHnghowme  and  Sheemess 
Railway  and  other  works  to  the  Dover  Company^  and  since  such 
transfer  had  entirely  ceased  to  carry  on  any  business  as  a  railway 
company,  and  had  only  carried  on  business  for  the  purpose  of 
winding  up  its  affairs.  That  the  Sheemess  Company  was  not  now^ 
a  railway  company  incorporated  by  Act  of  Parliament  within  the 
meaning  of  the  199th  section  of  the  Companies  Act,  1862. 

That  no  meeting  of  the  Sheemess  Company  had  been  held  since 
1871,  and  there  was  now  no  properly  constituted  board  of  directors. 
That  the  winding-up  of  the  affairs  of  the  company  had  been  griev* 
onsly  neglected  and  mismanaged,  and  the  dissolution  of  the  com- 
pany, although  in  effect  the  same  had  long  since  taken  place,  had 
never  been  advertised  in  the  London  Qazette.^ 

That  the  affairs  of  the  Sheemess  Company  ought  to  have  been 
wound  up  long  since,  and  that  ample  time  and  opportunity  had 
existed  since  the  year  1866  for  taking  the  accounts  of  the  company 
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L.  JJ.  and  winding-up  its  affidrs,  but  that  such  winding  up  was  wilfully 

1874  delayed  by  the  Sheemesa  Company,  its  directors,  officers,  or  agents. 

^^^^  That  the  Plaintiff  was  the  solicitor  of  the  Sheemess  Ccmfawf 

^  V-  from  the  time  of  its  formation  until  Hay,  1872,  and  during  tiiat 

SiTTZNO' 

Bouun  AMi>  time  the  company  became  indebted  to  the  Plaintiff  in  large  sums 

Kailwat  Co.  of  money  for  bills  of  costs  which  the  Plaintiff  had  from  time  to 

—       time  delivered,  but  the  company  had  wilfiolly  neglected  to  pay 

the  same,  although  the  Plaintiff  had  frequently  demanded  payment 

thereof. 

That  there  was  now  an  open  and  unsettled  account  between 
Plaintiff  and  the  Sheemess  Company,  upon  which  'a  hu^e  balance 
was  due  to  the  Plaintiff.  That  the  company  was  also  indebted  to 
divers  persons  other  than  the  Plaintiff  in  large  sums  of  money, 
and  was  unable  to  pay  its  debts. 

That  the  Plaintiff  was  also  a  shareholder  of  the  company  to 
the  extent  of  700  shares,  which  were  fully  paid  up,  and  that  und& 
the  arrangement  with  the  Dover  Company  the  Plaintiff  was  entitled 
to  receive  from  the  SJieemess  Company  shares  in  the  Dover 
Company. 

That  the  alleged  directors  of  the  Sheemess  Company  were  not 
legally  competent  to  act  in  the  affairs  of  the  company,  and  there 
were  now  no  person  or  persons  legally  entitled  to  get  in  and 
receive  the  assets  of  the  company,  and  such  assets  were  in 
danger  of  being  squandered  and  lost.  That  the  8heeme$s  dm- 
pany  was,  in  fact,  dissolved,  and  that  it  was  just  and  equitable  that 
the  company  should  be  wound  up.  And  the  bill  prayed  that  the 
Sttiingbowme  and  [Sheemess  Bailway  Company  might  be  wound 
up  by  order  of  the  Court,  and  that  the  Plaintiff  might  be  at 
liberty  to  use  the  name  of  the  company  to  collect  and  get  in  tbe 
assets  of  the  company;  and  further  prayed  for  accounts  and  a 
receiver. 

To  this  bill  the  Sheemess  Company  demurred  for  want  of  equity. 

The  yice-Chancellor  Malins  overruled  the  demurrer  (1). 

(1)  1874.  Mar.  12. 

application  here  is,  in  effisct,  ibr  so 

Sir  R.  Malins,  V.C.  :—  account  of  the  proceedings  of  the  De- 

This  is  a  case  of  a  very  peculiar  fendants,  the  SittingbourM  and  Sheer- 

nature,  and  certainly,  in  my  opinion,  nesa   Bailway  Company — a  nilvay 

hy  no  means  free  from  difBcnlties.  The  company   established   by  aa  Act  d 
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The  BheemesB  Ocmpanff  appealed. 

Mr.  CHaase,  Q.C.»  and  Mr.  jBmr,  for  the  Appellants : — 

The  CSourt  will  not  interfere  to  enforce  the  duties  of  a  cor- 
poration.    The  Plaintiff  is  a  shareholder,  and  could    have  a 


L.JJ. 


Parliaiaent.  If  U  is  still  a  sabsisting 
railway  company  inoorporated  by  Act 
of  ParliameDti  then,  it  is  quite  clear 
that  ibff  109th  sectifm  of  the  Compa- 
nies Ad^  1862,  25  ft  26  Vict,  c  89, 
excludes  it  from  the  winding-up  pro- 
cess under  that  Act ;  and  I  am  very 
strongly  of  opinion  that  where  a  com- 
pany  cannot  be  wound  up  under  that 
Act  it  would  not  be  proper  that  it 
should  be  wound  up  by  a  bill  in  this 
Court.  If,  therefore,  in  the  ordinary 
sense  of  the  wocd,  this  is  still  a  snbrist- 
ing  railway  company,  incorporated  hy 
Act  of  Parliament,  there  ii^  in  my 
opinion,  no  jurisdiction  to  wind  it  up, 
and  the  demurrer  should  be  allowed. 
[His  Honour  then  read  the  principal 
allegations  in  the  bilL] 

I  must  say  I  can  only  look  at  the 
Act  of  Ftoliament  of  1866,  although 
my  first  imprassion  was  the  other  way, 
as  an  Act  to  wind  up  and  ultimately 
dissolve  the  Sheemen  Company, 

Now  this  is  a  demurrer  to  the  whole 
bill  for  want  of  equity,  and  the  prin- 
ciples of  the  Court  on  this  subject  are 
Tery  well  known.  A  demurrer  to  a 
bill  will  necesssrily  succeed  if  it  is 
perfectly  clesr  to  the  Court  that  if  the 
suit  is  carried  on  to  a  hearing  nothing 
can  be  made  of  it ;  and  if  that  is  so, 
the  sooner  the  ptrties  are  eased  of  the 
litigation  the  better.  But  if  there  is 
any  part  of  the  bill  which  at  the 
hearing  may  succeed,  then  the  demurrer 
is  not  allowed,  and  the  case  is  allowed 
to  go  to  a  hesring. 

Then,  is  this  a  case  in  which  the 
Plaintiff  ought  to  be  summsrily  turned 
out  of  Court?     What  is  the  esse  he 


states  by  his  bill?  First^this  is  not 
an  Act  of  Parliament  to  continue  the 
8hfem98$  Ccmpansf  as  an  incorporated 
company,  in  the  ordinary  sense  of  the 
word,  namely,  a  railway  company 
within  the  meaning  of  the  199th  sec- 
tion ;  but  it  is  an  Act  of  Parliament 
to  wind  up  the  company,  to  actually 
dissolve  it,  end  to  smalg^onate  it  with 
the  London^  Chatham^  and  Dover 
JRailway  Company,  and  its  debts  are 
to  be  paid.  The  Plaintiff  states  by 
his  bill  and  the  demurrer,  of  course, 
admits  the  truth  of  his  statement,  that 
"he  was  the  solicitor  of  the  Shmrien 
Company  from  the  time  of  its  fonnation 
until  the  month  of  Hay,  1872,  and 
during  that  time  the  company  became 
indebted  to  him  in  large  sumsof  money 
ibf  UUs  of  costs,  which  the  Plaintiff 
has  from  time  to  time  delivered  to  the 
company,  but  the  Defendant  company 
has  wholly  neglected  to  pay  the  same, 
although  the  Plaintiff  has  frequently 
demanded  payment  thereof." 

Therefore  he  cannot,  according  to 
the  allegations  in  his  bill,  get  a  penny 
from  this  company,  although  they  have 
actually  received  or  are  entitled  toRceive 
£165,G56  stock  in  the  Dover  BaHway 
Company f  which,  as  far  as  I  know,  may 
be  worth  par.  The  creditor  further 
alleges  that  there  is  nobody  to  manage 
the  company,  and  that  there  is  great 
danger,  if  nothing  is  done,  that  the 
assets  will  be  squandered  and  lost. 

The  bill  then  states  that  the  com- 
pany had  ceased  to  carry  on  business, 
and  had,  in  &ct,  been  dinolved,  though 
the  dissolution  had  not  been  advertised 
in  the  London  Gazette.    It  struck  me 


Wabd 

V. 
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L.J  J.      meeting  called  and  compel  the  directors    to    do    their  duty. 

1874       Unless  that  plan  has  failed,  he  cannot  file  a  bill  like  this.    More- 

Wab9      o^Gf  the  rights  of  the  ordinary  shareholders,  the  preferential 


SiTTura* 


SuxEBNiSB  ^^  ^^  ^^^^  ^^^^  ^^  ^^  allegation 
Bailwat  Go.  which  would  be  fatal  to  this  hill,  he- 
cause  it  went  to  shew  that  the  Defen- 
dants were  still  an  incorporated  com- 
pany ;  hut^  upon  full  consideration,  I 
think  it  goes  to  support  the  bill, 
because,  if  it  had  been  duly  advertised, 
the  company  would  have  been  dissolved 
and  could  no  longer  be  sued ;  whereas 
the  allegation  is  put  in  to  shew  that  it 
still  has  a  legal  existence,  and  there- 
fore is  capable  of  being  sued.  That 
is  the  way  I  look  at  the  allegation. 

Then  what  is  the  case  I  have  before 
me?  If  the  Plaintiff,  who  was  the 
solicitor  of  this  company,  has  no  remedy 
by  this  bill,  I  am  at  a  loss  to  see  what 
his  position  would  be.  He  ought  not 
to  be  left  in  the  condition  of  having 
acted  as  solicitor  to  this  company  for 
many  years,  and  having  a  large  balance 
due  to  him.  If  they  have  assets  he 
ought  to  have  the  advantage  of  being 
paid  in  common  with  the  other  credi- 
tors. What,  then,  is  to  be  done  P  It 
was  argued  that  I  could  not  interfere* 
because  these  are  the  internal  a&irs  of 
a  company,  and  that  therefore  the 
cases  of  MoOey  v.  Alttcn  (1  Ph.  790), 
and  Fobs  v.  HarMtU  (2  Hare,  461X 
and  cases  of  that  kind,  and  lord  v. 
Company  of  Copper  Miner$  (2  Ph. 
740)  apply.  It  was  also  argued  that 
if  this  bill  could  be  maintained,  every 
creditor  of  a  company  who  is  not  pud 
a  debt  will  file  a  bill.  I  do  not  give 
sanction  to  the  notion  that  such  bills 
can  be  sustained.  Foss  v.  BdrhciUe 
and  those  other  cases  have  relation  to 
going  companies,  and  if  this  Plaintiff 
had  filed  a  bill  against  a  going  company 
to  establish  his  debt  he  would  have 
come  to  the  wrong  forum.     He  ought 


to  have  gone  to  law,  and  there  obtained 
and  enforced  his  judgment  as  best  he 
he  could.  Those  cases  have  no  appli- 
cation to  a  company  like  thi%  whidi 
is,  by  Act  of  Parliament,  diasolTed 
and  wound  up ;  and  all  this  faiU  does 
is  to  seek  to  enforce  the  winding-up 
and  to  provide  that  justice  is  done 
under  it.  Remedy  there  must  be  some- 
where. Under  the  Companies  Ad  I 
am  not  disposed  to  think  there  wooki 
be  any,  because  the  C(»npany  may  not 
be  liable  to  that  Act ;  but  at  the  same 
time  the  cases  Jones  r.  Lord  Ckarkmoni 
(16  Sim.  271)  and  ClemenU  v.  Bowes 
(17  Sim.  167)>  and  particularly  /ones  v. 
Lord  Ckarkmoni^  ^pply  on  that  part  of 
the  case.  The  report  of  that  case  is  rerv 
unsatisfactory,  but  I  presume  that  the 
company  there  was  an  incorporated 
company  [This  appears  from  the  ie|>ort 
in  12  Jur.  632,  not  to  have  been  the 
case] ;  and  that  was  a  case  in  which 
Sir  Lancelot  Shadweil  held  that  the 
jurisdiction  of  this  Court  was  not 
ousted  by  the  Winding-up  Acts  when 
a  proper  case  existed  for  investigatxn 
of  accounts. 

This  is  a  plain  case  for  investigatiui 
of  accounts.  It  is  a  case  in  which  the 
Plaintiff  is  a  shareholder  and  creditor, 
and  he  should  have  an  account  of  what 
the  company  have  been  doing  under  this 
winding-up  process.  Whether  he  is 
ever  likely  to  get  anything  I  do  not 
say.  He  certainly  cannot  get  any- 
thing under  the  Winding-up  Acbt  nor 
by  an  action,  and  therefore  he  must 
be  able  to  do  so  by  hill ;  becanse  the 
tribunals  of  this  country  cannot  be  in 
such  a  state  that  a  creditor  and  sihaze- 
holder  in  the  situation  of  this  Plaintiff 
is  absolutely  without  remedy,  and  I 
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shareholders,  and  the  creditors,  are  so  conflicting  that  it  is  im-  L.  JJ. 
possible  for  relief  to  be  obtained  on  this  bill ;  and,  if  necessary,  i874 
we  demnr  on  that  ground  ore  tenus.  Wj^ 


V, 

StTTIHO- 

BOUKNK  ▲ND 

This  company  has  been  so  far  dissolved  that  we  cannot  call  BAiLWATCki. 


Mr.  6iU  (Mr.'  Higffins,  Q.C.,  with  him),  for  the  Plaintiff: — 


a  meeting  of  shareholders.  There  is  nothing  left  for  the  com- 
pany or  the  directors  to  do  except  to  receive  this  money  and 
distribute  it,  and  that  they  refuse  to  do.  The  Plaintiff  could  not 
have  sued  on  behalf  of  the  creditors  alone :  dements  v.  Bowes  (1). 
There  is  no  conflict  of  claims  between  the  creditors  and  the 
shareholders.  If  after  payment  of  the  preferential  shareholders 
and  creditors  there  is  a  surplus,  the  ordinary  shareholders  may 
get  it.  There  will  be  no  di£Sculty  in  working  the  decree ;  and  in 
that  case  no  objection  can  now  be  taken  for  multifariousness  or 
misjoinder. 


Sni  W.  M.  James,  L  J. : — 
lam  of  opinion  that  there  is  a  ground  of  equity  alleged  by 


am  at  a  loss  to  see  that  he  has  any 
other  remedy  than  by  a  bill  in  this 
Court. 

This  bill  may  not  be  the  very  best 
framed  bill,  and  may  require  amend- 
ment; bat  the  question  is^  whether  I 
can  come  to  the  condusion  that  this 
hill  is  80  utterly  devoid  of  equity  that 
I  must  allow  the  demurrer,  and  sum- 
marily send  this  Plaintiff  out  of  Court 
without  any  remedy  for  the  gross  in- 
justice which,  aooording  to  this  bill, 
baa  been  done  to  him  ? 

When  I  come  to  hear  the  motion  for 
a  receiver,  it  may  turn  out  that  these 
allegations  are  displaced.  I  can  only, 
upon  the  demurrer,  take  them  as 
stated,  and  by  the  demurrer  admitted 
to  be  true. 

Therefore,  in  coming  to  the  conclu* 
sion  that  I  must  overrule  this  demurrer, 


it  must  be  distinctly  understood  that  I 
do  not  in  the  slightest  degree  infringe 
upon  any  of  those  cases  to  which  I 
have  been  referred.  I  do  not  interfere 
with  the  principle  that  a  company 
incorporated  by  Act  of  Parliament  is 
not  to  be  wound  up  in  this  Court ;  but 
I  come  to  this  conclusion  because  the 
Legislature  has  said  that  this  company 
shall  be  absolutely  dissolved ;  and 
when  the  Legislature  has  in  effect  dis- 
solved a  company  I  cannot  regard  it 
as  a  railway  company  within  the 
meaning  of  the  199th  section.  There- 
fore, without  going  further  into  the 
merits,  whatever  the  merits  may  be,  I 
cannot  say  that  this  biU  is  demurrable 
on  these  grounds.  The  demurrer,  there- 
fore, will  be  overruled. 
(1)  17  Sim.  167. 
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L.  JJ.      the  bill  saflSdent  to  sustain  some  bill  for  some  purpose  in  tUs 
1874       Court    The  Act  of  Parliament  has  provided  for  the  Dooer  O0S1- 

-^j^^      pcmtf  absorbing  the  Sheemess  Company,  and  has  imposed  upoa 

^'         the  Sheemess  Oampany  a  clear  trust  as  to  its  assets.    They  were 

BorBins  AKD  to  receive  a  certain  sum  from  the  Dover  Company ,  and  when  that 

Railway  Co.  ^^  had  been  received  they  were  to  make  a  certain  apfdication  of 

it»  and  to  give  the  surplus  between  the  company's  prrferential 

shareholders  and  the  creditors;  that  is  to  say,  it  has  made  the 

preferential  shareholders  take  pari  passu  with  the  creditors.    It 

was  the  duty  of  the  company  to  receive  and  divide  this  money 

There  was  by  force  of  the  Act  of  Parliament  the  relation  of 

trustee  and  cestuis  que  trust  existing  between  the  company  and 

that  class,  and  the  bill  alleges  that  the  company  has  neglected  it» 

duty  and  has  taken  no  step  to  do  it.    In  that  req)ect  relief  may 

be  given  at  the  hearing  as  regards  the  assets  which  have  not  been 

distributed  among  that  class. 

But  the  Plaintiff  has  not  contented  himself  with  fib'ng  a  bill  on 
behalf  of  himself,  the  creditors,  and  the  preferential  shareholden ; 
but  has  filed  a  bill  on  behalf  of  himself  and  the  ordinary  share- 
holders, who  are  dealt  with  in  a  totally  different  way  by  the  Act 
of  Parliament,  and  who  are  to  have  from  the  Dover  Company,  and 
not  from  the  Sheemess  Company,  certain  shares.  It  has. been 
alleged  in  support  of  the  bill,  that  there  may  be  a  questi<m  i( 
when  the  preferential  shareholders  and  the  creditors  are  paid, 
there  should  be  still  a  surplus^  the  ordinary  shareholders  may  be 
entitled  to  get  it.  That  is  entirely  an  adverse  claim.  A  man 
cannot  file  a  bill  for  two  adverse  sets  of  claimants  to  have  relief. 
In  one  case  the  creditors  and  preferential  shareholders  would  be 
entitled  to  get  the  whole;  and  it  is  possible  that  the  ordinary 
shareholders — although  I  do  not  see  exactly  how — ^may  be  entitled 
to  some  part  of  that  surplus  instead  of  its  going  entirely  among 
the  others.  That  is  entirely  an  adverse  claim  to  the  daim  of 
the  creditors  and  preferential  shareholders.  I  think  the  Yice- 
Chancellor  was  right  in  overruling  the  demurrer  for  want  of 
equity;  but  the  demurrer  for  multifariousness  and  misjoinder 
must  be  allowed.  As,  however,  that  is  not  the  ground  taken  by 
the  written  demurrer,  the  demurrer  must  be  allowed  without 
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costs,  and  there  will  be  no  costs  of  the  appeal.    There  will  of      L.  JJ. 
course  be  liberty  to  amend.  1874 


Waid 
Sn  G.  Mellish,  L.  J. : —  « 

SnmHfl* 
I  am  of  the  same  opinion.  Bousm  Ain> 


Bailwat  Co. 


Cur. : — ^Affirm  the  order  dated  the  12th  day  of  March,  1874.  And  the  said 
Defendantf  now  demnning  are  Unn$^  for  that  the  hill  is  filed  on  hehalf  of  the 
Plaintifib  and  all  other  the  creditors  and  shareholders  of  the  companj,  which 
is  a  misjoinder,  inasmuch  as  the  creditors  and  shareholders  of  the  said  company 
have  adverse  interests,  and  also  that  the  ohjects  of  the  hill  are  multifarions  as 
between  the  preferential  and  ordinary  shareholders  of  the  said  company,  hold 
the  said  demurrer  ort  Unua  for  misjoinder  and  mnltiiimotisness  to  he  good  and 
sufficient,  and  order  the  same  to  stand  and  be  allowed,  but  without  costs. 

Solicitors  for  the  Plaintiff:  Messrs.  Taylor ^  Moion,  Jb  Ta/ylor. 
Solicitor  for  the  Defendants :  Mr.  Seott  Lawsan. 


EDWAEDS  V.  WARDEN.  L.  jj. 

[1867    E,    69.]  J^ 

JFund  and  DrfendanU  cut  of  Juriididion^Benefii  Societtf^Itmiranod^Faf^  jroy2,8,5,26. 
merU — !Drtutees — Staiute  of  Ltmitatunu — JSkxjn'esa  Trust.  ' 

A  bill  was  filed  against  four  trustees  in  India  of  a  fiind  in  India^  and 
one  formal  Defendant  in  England^  to  recover  money  payable  in  England, 
The  trustees  were  served  out  of  the  jurisdiction,  appeared  and  answered,  and 
entered  into  evidence  :— 

Eddf  that  as  the  Defendants  had  not  demurred  or  pleaded  or  moved  to 
discharge  the  order  for  service,  the  Court  might  determine  the  questbns  be- 
tween the  parties. 

By  resolutions  of  an  association  in  the  nature  of  a  benefit  society,  certain 
pensions  were  to  be  given  to  the  widows  of  the  members,  and  each  member 
was  to  pay  to  the  association  a  percentage  on  his  income.  Six  months 
afterwards  the  operation  of  these  resolutions  was  suspended ; — 

Eddf  that  the  widow  of  a  member  who  had  not  paid  or  tendered  the  re- 
quisite percentage  had  no  claim  to  a  pension  under  the  resolutions. 

The  funds  of  the  association  were  vested  in  trustees  :— 

BM,  that  neither  they  nor  the  association  were  trustees  for  the  widow  of 
any  member,  so  as  to  prevent  the  claim  from  being  barred  by  lapse  of  time. 

Decree  of  Bacon,  V.C^  varied. 

In  the  year  1804  an  association,  called  the  CivU  Service  Fund, 
was  founded  at  Bombay  for  the  pnrpose  of  giving  assistance  and    . 
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L.  JJ.  annuities  to  such  of  the  subscribers,  being  dvil  semmts  of  the 
1874  East  India  Company^  as  should  be  compelled  by  ill  health  to  leaye 
EDWASD8  India,  and  of  providing  pensions  for  the  widows  and  children  of 
Wabdht  ^^ribers.  Alterations  were  from  time  to  time  made  in  the 
constitution  of  the  association,  and  in  1825  it  was  completely  re- 
modelled, and  subscription  was  made  compulsory  on  all  persons 
thereafter  becoming  members  of  the  civil  service,  and  new  rulee 
were  adopted,  some  of  them  intended  to  JMMselerate  promotion  bj 
providing  annuities  of  £1000  a  year  for  a  certain  number  of 
members  desirous  of  retiring,  such  persons  to  be  paid  in  Engiand 
and  in  English  money.  By  the  11th  article  of  the  new  rules  it 
was  provided  that  the  widow  of  every  member  should  be  entitled 
to  a  pension  of  £300  a  year ;  but  if  she  had  other  property,  her 
pension  should  be  reduced  so  that  the  income  should  not  exceed 
£500  a  year ;  and  by  the  12th  article,  the  child  (if  a  girl)  of  any 
member  dying  should  be  entitled  to  a  pension  of  £100  a  year  until 
she  was  nineteen  years  old,  and  then  to  a  sum  of  £500 ;  but  if  the 
child  had  a  mother  living,  and  her  income  exceeded  the  sum  appro- 
priated for  her  in  the  12th  article,  then  such  allowance  only  should 
be  made  as,  taken  together  with  the  surplus  above  the  sums  men- 
tioned in  the  preceding  article,  should  make  up  the  sum  intended 
to  be  provided  for  the  maintenance  and  education  of  the  child  or 
children.  The  same  deduction  if  the  &iher  or  any  other  peisoa 
had  made  provision  for  the  child.  In  estimating  the  income  of  a 
child  or  children  the  property  left  by  a  deceased  member  was  to 
be  considered  as  the  property  of  the  widow  and  children  collec- 
tively in  settling  their  claims  upon  the  fund. 

It  was  also  provided  that  the  whole  property  of  the  fond  should 
be  vested  in  trustees,  consisting  of  the  committee  of  managers  for 
the  time  being,  who  were  to  be  five  ex  offieio^  viz.,  four  high 
government  officials  and  the  secretary  of  the  fund,  and  four  others 
elected  annually.  By  the  original  constitution  of  the  association 
a  majority  of  tliree-fourths  of  the  subscribers  had  power  to  alter 
the  rate  of  contribution,  the  rate  or  grant  of  pensions  or  annuities, 
and  to  make  any  addition  to  or  change  in  the  rules  and  reguhtioDs 
of  the  association;  and  a  similar  provision  was  contained  in  the 
rules  of  1825. 

The  provision  that  the    property  should    be  vested  in  tlie 
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maoagers  as  trustees  was,  howerer,  never  acted  on,  as  the  funds      L.  JJ. 
were  left  in  the  treasury  of  the  Goyemment  on  behalf  of  the       1S74 
association,  and  existed  only  as  a  floating  debt  of  the  state.  Edwabos 

In  the  year  1826,  at  a  general  meeting  of  the  association,  reso- 
lutions were  carried,  on  the  proposal  of  a  Mr.  FarM,  that  the 
pensions  to  widows  and  children  should  henceforward  be  granted 
in  all  cases,  whether  the  widow  and  children  had  or  had  not  other 
property ;  but  in  order  to  entitle  a  member  to  the  benefit  of  this 
resolution  on  behalf  of  his  family  after  he  should  haye  accepted 
the  annuity,  he  should  subscribe  to  the  charitable  fund  one  per 
cent,  on  his  annuity.  The  operation  of  these  resolutions  was,  how- 
ever, suspended  until  the  consent  of  the  court  of  directors  could 
be  obtained.  The  consent  was  not  obtained  for  some  years.  It 
was  at  length  obtained,  and  at  a  meeting  held  on  the  6th  of  January, 
1830,  Mr.  Farish'a  resolutions  were  carried,  and  a  subscription  at 
the  rate  of  two  per  cent,  was  voted. 

It  appeared  to  have  been  considered  by  the  trustees  that  the 
increased  burthen  on  the  fund  which  those  resolutions  would 
occasion  could  not  be  borne  without  additional  resources,  and  it  was 
therefore  proposed  by  them,  at  a  meeting  held  on  the  8th  of  June, 
1830^  that  the  increased  subscription  should  have  a  retrospective 
operation  from  the  1st  of  May,  1825.  This  proposition  was  re- 
jected, and  in  consequence  of  its  rejection  Mr.  FariMa  resolutions 
were  again  suspended  by  the  unanimous  vote  of  that  meeting. 

Communication  had  been  niade  to  the  English  agents  of  the 
fund  for  the  purpose  of  it  being  intimated  to  the  annuitants  then 
in  receipt  of  their  annuities,  that  the  suspension  of  Mr.  FariaVs 
resolution  had  been  removed,  and  in  effect  inviting  them  to  avail 
themselves  thereof.  Before  anything,  however,  was  done  on  this, 
a  further  communication  was  sent,  announcing  that  the  resolutions 
had  been  again  suspended,  accompanied  by  an  intimation  in  effect 
that  the  right  of  the  annuitants  was  suspended,  but  that  if  and 
when  the  suspension  was  again  removed  they  should  receive  due 
notice,  so  as  to  be  able  to  avail  themselves  of  their  right  to  con- 
tribute. 

Mr.  Flower,  the  father  of  Mrs.  Siwardaf  the  Plaintiff  in  this 
case,  had  been  a  subscriber  to  the  fund  from  its  foundation  and 
assented  to  the  alterations  made  in  1825.     In  the  early  part 
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L.  JJ.      of  183D  he  retired,  taking  an  annuity  of  £1000  from  the  fond, 

1874       and  ceasing  to  be  a  civil  servant  as  from  the  1st  of  May^  1830. 

EDWABD8     S^  ^^»  therefbie,  a  member  who  became  an  annuitant  after 

Wawbin.     ^^^  while  Mr.  Farish's  resolutions  had  come  into  and  were  in 

—       operation. 

In  the  opmion  of  their  Lordships,  it  might  £urly  be  presomed 
that  Mr.  Flower  was  informed  of  the  communications  as  to  Ur. 
Fariih'a  resolutions,  made  to  the  agents  in  Enffland  above  meiH 
tioned. 

Mr.  Flower  never  did  in  fact  subscribe,  or  take  any  step^  or  do 
any  act  with  reference  to  Mr.  Farieh'a  resolutions,  and  he  continued 
to  receive  his  annuity  in  full  up  to  the  time  of  his  death.  He  died 
on  the  11th  of  February,  1884,  leaving  a  widow  and  an  only 
daughter,  afterwards  Mrs.  Edwards,  wife  of  Teiueof^  Edward^i, 
surviving  him. 

Mrs.  Flower,  in  1838,  made  applications  for  payment  of  a  pension, 
which  applications  were  refused. 

At  a  meeting  of  the  association,  held  on  the  18th  of  Februazj) 
1840,  a  fresh  set  of  rules  and  regulations  for  the  management  of 
the  fund,  following  Farish's  resolutions,  were  adopted.  By  theaa 
new  rules  it  was  provided  (Art  xi.  s.  2)  that  a  widow's  title  to  a 
pension  should  not  be  affected  by  her  possession  of  property; 
(Sect.  3)  that  the  benefit  of  that  provision  should  be  extended  to 
those  vridows  then  on  the  fund  whose  husbands  were  alive  and 
in  the  service  on  the  Ist  of  January,  1830,  provided  the  enhanced 
rate  of  subscription  was  paid  by  them ;  and  (Sect.  4)  that  the 
claims  of  all  widows  to  whom  the  provisions  of  the  revised  rules  did 
not  extend  should  be  considered  under  the  regulations  in  force  on 
the  30th  of  April,  1825. 

Mr.  Flower*s  daughter  attained  the  age  of  twenty-one  yean 
on  the  15th  of  October,  1842,  and  on  the  13th  of  Maich,  1843, 
Mrs.  Flower  wrote  to  the  English  agents  of  the  fund,  stating  (as 
was  the  £act)  that  under  the  will  of  her  husband  her  daughter, 
on  coming  of  age,  had  become  entitled  to  receive  £6000,  the 
interest  on  which  had  hitherto  been  paid  to  the  mother;  her 
income  was  consequently  reduced  to  £422,  and  she  hoped  to  have 
it  increased  to  £500  in  accordance  with  the  regulations  of  the 
Oivil  Service  Fund.   This  letter  was  referred  to  the  trustees  <tf  the 
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fand  in  India.  The  secretary  answered  that  a  similar  case  ia  1830      L.  JJ. 
had  been  discussed,  and  it  was  then  determined  that  in  cases  of       1S74 
bequest  by  a  member  of  the  fund  the  property  left  should  be  con-    KDw^Boa 
sidered  as  the  property  of  the  widow  and  children  collectiyelyy  and    y^*^,^ 
therefore  Mrs,  Flower* s  application  could  not  be  acceded  to.  

Mrs.  Flower  died  on  the  23rd  of  December,  1863,  and  adminis- 
tration of  her  estate  was  granted  to  Mrs.  J^tcartZs.  The  original  hill 
in  this  suit  was  filed  on  the  30th  of  July,  1867,  by  Tenison  Edwards 
and  his  wife.  It  was  subsequently  amended,  and,  as  amended,  was 
against  the  trustees  of  the  fund  and  the  Secretary  of  State  for 
India,  and  prayed  for  a  declaration  that  Mrs.  Flower  was  entitled  to 
an  annuity  of  £300  a  year  from  the  death  of  her  husband,  and  for 
payment  of  the  same,  with  compound  interest  at  the  rate  of  8  per 
cent. ;  and  similar  declaration  and  relief  as  to  an  annuity  of  £100 
a  year  to  the  daughter,  and  a  sum  of  £500  payable  on  her  attaining 
the  age  of  nineteen.  All  the  Defendants,  except  the  Secretary  of 
State,  were  at  that  time  in  India,  and  were  served  out  of  the  juris- 
diction. 

The  Yice-Chancellor  Bacon  made  a  decree  for  payment  to  Mrs. 
Edwards,  as  administrator  to  Mrs.  Flower,  of  an  annuity  of  £300 
a  year  from  the  death  of  Mr.  Flower,  with  interest  at  5  per 
eent,  deducting  the  payment  of  1  per  cent,  on  the  annuity  of 
Mr.  Flower,  and  ordered  the  Defendants,  the  trustees  of  the  fund, 
to  pay  the  costs  of  the  suit. 

The  trustees  appealed. 

Mr.  OoUon,  Q.C.,  Mr.  Kekewich,  and  Mr.  Eomdlj  for  the  Appel- 
lants : — 

FariMs  resolutions  did  not  become  part  of  the  binding  reso- 
lutions of  the  body  till  1840.  If  Mr.  Flower  had  made  a  tender 
before  he  left  India,  and  it  had  been  accepted,  there  might  haye 
been  evidence  of  a  contract ;  but  he  never  offered  anything — he 
did  not  like  to  bear  the  burden,  and  cannot  claim  the  benefit.  Then 
we  contend  that  the  lapse  of  time  is  fatal  to  the  present  claim. 
Even  if  the  Statute  of  Limitaiions  does  not  apply,  the  demand 
must  be  rejected  as  a  stale  demand.  The  right  to  the  annuity,  if 
it  arose  at  all,  arose  in  1834,  and  the  bill  was  not  filed  till  1867. 
It  is  not  a  case  of  direct  trust  within  iMiy  reasonable  sense  of  that 
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L.  JJ.  expression.    The  case  is  like  that  of  a  disputed  claim  by  a  member 

1H74  of  a  mutual  insurance  society  against  the  society:   Brtntne  t. 

Ed^;^  MeOintoeh  (1). 


V, 

Wabdev. 


Mr.  MacnagJUen,  for  the  Secretary  of  State  for  India. 

Mr.  Kay,  Q.C.9  Mr.  MUler,  Q.C.,  and  Mr.  /.  Beaumont,  for  the 
Plaintiffs : — 

Besides  what  the  decree  of  the  Vice-chancellor  has  giyen  to  the 
widow,  we  ask  for  the  daughter's  pension.  Mr.  FariJia  resolutions 
were  only  suspended  till  the  court  of  directors  assented  to  the 
division  of  the  fund,  and  Mr.  Flower  having  retired  while  Farisk'$ 
resolutions  were  in  force,  no  subsequent  alteration  of  the  rules  could 
affect  his  rights.  He  had  no  opportunity  of  paying.  But  if  there 
was  any  doubt  on  the  subject,  the  regulations  of  1840  clearly 
recognised  and  established  the  right  of  Mrs.  Flower  to  a  pensioD 
irrespective  of  her  other  income.  There  were  three  classes  of 
widows  to  be  provided  for,  and  these  resolutions  provide  for  them 
separately :  First,  widows  becoming  such  in  the  future,  who  were 
under  the  system  thereby  established ;  secondly,  widows  of  membeis 
who  were  in  the  service  on  the  1st  of  January,  1830,  whose  husbands 
had  come  in  under  the  rules  of  1825  and  paid  the  then  enhanced  sub- 
scriptions ;  and,  thirdly,  widows  of  members  who  remained  under 
the  old  rules  of  1804.  Mrs.  Flower's  case  was  provided  for  by  the 
3rd  section,  and  the  words,  *^  provided  the  enhanced  rate  of  sab- 
scription  was  paid  by  them,''  did  not  affect  her,  and  were  only 
inserted  to  exclude  the  widows  of  members  who  were  in  the 
service  on  the  1st  of  January,  1830,  although  they  had  not  oome 
in  under  the  rules  of  May,  1825.  And  then  the  4th  aectm 
applies  to  widows  under  the  rules  of  1804. 

Our  claim  cannot  be  barred  by  the  Statute  of  Limitaiions,  or  by 
any  analogous  rules.  The  money  we  claim  was  always  ours,  and 
was  held  by  these  trustees  for  us.  It  is  still  in  the  hands  of  the 
Indian  Government,  and  is  ear-marked.  In  fact,  the  whole  sociefty 
were  trustees  for  us,  and  had  no  right  to  take  our  money  for  th«r 
own  use.    That  is  the  real  test. 

As  to  our  right  to  sue  in  this  Court,  Boldero  v.  Ead  India  Co^h- 

(1)  Law  Rep.  6  H.  L.  456. 
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jpany  (1)  and  tnnes  v.  MUeheB  (2)  are  aathorities.    The  money  l.  JJ. 

was  to  be  paid  here,  and  the  Secretary  of  State  for  India  is  1874 
here. 


Mr.  €otton,  in  reply. 


May  26.  Sib  W.  M.  James,  LJ.,  now  delivered  the  judgment 
of  the  Court  His  Lordsliip,  after  stating  the  facts  of  the  case, 
continued : — 

The  Defendants  to  the  Bill  are  four  persons  who  ore  or  were 
members  of  the  committee  of  management  and  the  secretary  of 
the  association,  as  representing  the  entire  body,  and  the  Secretary 
of  State  in  Council  for  India. 

The  Secretary  of  State  has  taken  no  part  in  the  discussion  before 
us.  The  other  Defendants  insist  that  the  suit  ought  not  to  haye 
been  instituted  in  and  ought  not  to  be  entertained  by  this  Court, 
the  proper  Ibrum  bdng  the  High  Court  at  Bombay.  But  they 
admit  at  the  Bar  that,  if  the  suit  could  be  sustained  in  this 
country  against  the  association  or  body  by  members  representing 
it,  they  may  be  taken  as  sufficient  representatives  of  such  associa* 
tion  or  body. 

It  certainly  does  seem  a  very  strong  proceeding  for  a  Court  of 
Justice  in  this  country  to  summon  an  association  of  members  at 
Bombay,  who,  from  the  nature  of  the  society,  must  be  all  public 
servants  there,  and  to  call  on  the  managers  and  trustees  of  that 
body,  who  must  be  for  the  most  part  engaged  in  the  performance 
of  high  official  duties  at,  and  be  all  actually  resident  in,  Bombay^  to 
come  in  and  plead  and  litigate  here. 

It  is  to  be  observed  that,  by  the  rules,  the  annuities  to  widows 
and  children  are  payable  in  English  money,  and  are  to  be  paid  in 
Enylandy  if  the  annuitants  reside  in  Enyland,  or  elsewhere  in 
Europe,  We  think,  however,  that  it  is  unnecessary  to  determine 
whether  the  circumstance  of  the  annuities  being  made  payable  in 
England  gives  jurisdiction  to  this  Court  to  enforce  payment,  be- 
cause, assuming  that,  if  a  motion  had  been  made  to  discharge  the 
orders  for  the  service  of  the  bill  in  India,  or  if  the  objection  to  the 

(1)  11  H.  L.  C.  405.  (2)  4  Prew.  141. 

Vol.  IX.  2  n  1 


Kdwasm 

V. 

Wabdsn. 
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L.  J  J.      bill  had  been  raised  by  plea  or  demurrer^  it  would  hare  been  iSfttal; 

1874       still,  having  regard  to  the  £Gtct  that  the  Defenduits  did  appeal 

-Eow^m     unconditionally  to  the  suit,  that  no  application  was  made  to  dis- 

*-         charge  the  service  of  the  bill  in  India,  that  no  objection  to  the 

—       jurisdiction  was  raised,  either  by  plea  or  by  demurrer,  that  the  case 

has  been  fully  litigated  here  with  pleadings,  evidence,  and  aigumeit, 

on  all  points,  and  that  the  Government  of  India  really  holds  the 

money,  and  has  taken  no  objection  to  the  suit,  we  think  that  we 

ought  to  deal  with  and  determine  the  questions  which  haye  aris^ 

between  the  parties. 

First,  then,  as^to  the  right  of  the  widow  and  daught^  to  the 
benefit  of  Mr.  FariMs  resolutions. 

It  is  contended,  and  we  think  rightly,  that  Mr.  Flower  having 
ceased  to  be  a  member,  and  having  become  an  annuitant  afl»  the 
suspension  had  been  removed,  and  befoie  it  was  re-introduced,  he 
became  for  himself,  his  wife,  and  daughter,  absolutely  entitled  to 
the  benefit  of  those  resolutions,  and  that  the  manbers  cmild  not 
by  any  subsequent  Act  deprive  him  of  his  vested  right.  But  what 
was  that  right  ?  A  right  by  subscription  to  a  fund  during  his  life 
to  obtain  after  his  death  a  certain  benefit  to  his  wife  for  h^  life, 
if  she  should  survive  him,  and  a  certain  benefit  to  his  daughter, 
if  she  should  survive  him  and  be  then  a  minor.  It  was  a  right  tD 
have  what  was  an  exact  equivalent  to  a  very  ordinary  policy  of 
insurance  granted  by  an  insurance  office.  But  it  is  of  the  essenoe 
of  all  such  contracts  that  the  premium  should  be  paid,  and  theie 
is  no  distinction  between  the  subscription  in  this  case  and  the 
premium  payable  to  an  insurance  office.  Then  it  is  said  that  in 
this  case  the  association,  by  susp^otding  the  resoluticms  bef(»e 
Mr.  Flower  could  contribute,  and  by  their  communications  to  the 
Londoa  agents,  had  deprived  him  of  the  means  of  subscrihiiig,  and 
had,  therefore,  absolved  him  from  the  performance  of  the  oonditios 
precedent. 

But  there  is,  in  our  opinion,  a  fSfidlaoy  in  tieatiog  this  as  a  waiver 
of  a  condition  precedent,  or  as  anything'analogous  to  that  What 
Mr.  Flower  had,  was  a  right  to  purchase  an  insurance  for  a  oextain 
sum  of  money,  or  certain  annual  payments.  He  was  told  that  the 
whole  scheme,  including  the  granting  of  the  iasuraaoe,  was  for 
the  present  suspended.    He  acquiesced  in  that  arrangement,  and 
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ueyer  paid  or  tendered  his  money.  It  was,  at  the  utmost,  a  rescis-       L.  JJ. 
sion  of  a  contract  giving  a  right  to  purchase.    He  might,  of  course,       i874 
haye  disputed  the  right  to  rescind  or  suspend,  but  he  was  bound  to     b^;^^ 
do  so  at  once,  or  within  a  reasonable  time,  and  to  insist  on  his     ^  *• 

right  to  pay  his  subscription  or  premium  and  obtain  his  insurance.        

It  is  like  a  contract  for  the  sale  of  a  lottery  ticket.  If  the  con- 
traot  is  rescinded  by  the  rendor,  and  the  purchaser  acquiesces 
therein  and  keeps  his  money  without  tender,  protesti  or  objection, 
it  would  be  impossible  for  him  afterwards  to  insist  on  the  contract, 
and  claim  the  prize  if  the  ticket  should  have  drawn  one. 

It  is  further  said  that  in  this  case  the  annuitants  were  induced 
to  acquiesce  by  a  promise  contained  in  a  letter  from  the  secretary, 
dated  the  9th  of  September,  1831.  [His  Lordship  then  read  the 
letter,  and  concluded  that  it  did  not  support  the  contention  of 
the  PlaintifEs,  and  that  in  this  case  one  is  apt  to  be  misled  by  the  fact 
that  Mr.  Flower  died  so  soon  after  he  began  to  receive  his  annuity, 
and  that  the  widow  lived  so  long  after  him.]  It  was  said  to  be 
obvious  that  if  the  association  had  not  prevented  him,  Mr.  Flaioer 
would  have  paid  the  few  pounds  a  year  subscription  required  to 
secure  the  great  benefits  he  would  thereby  have  secured.  But  it 
is  of  the  very  nature  of  life  insurance,  and  of  all  contingent  bene- 
fits connected  with  life,  that  if  the  payer  dies  immediately,  or  soon 
after,  the  benefit  obtained  should  seem  enormous  compared  with 
the  price  paid.  It  is  impoesible  to  predicate  of  the  annm'tants 
generally,  or  of  any  particular  annuitant,  that  they  or  he  would 
have  accepted  the  option.  What  a  man  may  have  thought  of  his 
own  chance  of  life,  or  of  his  wife's,  or  of  his  chance  of  marrying 
a  wife  at  all,  or  whether  his  means  were  such  as  to  make  the 
difference  between  the  regulations  of  1825  and  Mr.  FarisVs  re- 
solutions immaterial,  are  things  which  it  is  impossible  to  speculate 
upon  with  a  view  to  place  the  widow  and  child  of  a  man  who  had 
not  subscribed  on  the  same  footing  as  if  he  had  subscribed. 

It  is  not  unimportant  also  to  bear  in  mind  that  the  whole  class 

of  annuitants  acquiesced  in  the  suspension,  and  that  if  any  attempt 

had  been  made  in  or  soon  after  1830  to  enforce  the  rights  of  the 

annuitants  to  subscribe  under  Mr.  FarisKs  resolutions,  it  is  by  no 

means  improbable  that  an  appeal  might  have  been  successfully 

made  to  the  court  of  directois  on  the  ground  that  a  new  burthen 

2  Jff  2  1 
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L.  JJ.      was  created  without  any  adequate  corresponding  resource.    [His 

1874       Lordship  then  read  a  letter  written  in  1812  by  the  directors.] 

Edwabm         We  have  arrived  at  the  conclusion  that  even  if  the  claim  under 

Wabdkw     ^^'  •^^'^^'*  resolutions  had  been  prosecuted  immediately  upon 

—       or  soon  after  the  death  of  Mr.  Flower,  or  after  the  subsequent 

removal  of  their  suspension,  it  could  not  have  been  sustained. 

There  is,  however,  a  subordinate  claim,  which  arises  under  the 
11th  regulation  of  1825.  [His  Lordship  then  read  portions  of  the 
regulation.] 

Now  Mr.  Flowerleh  property  exceeding  £500  a  year ;  but  £6000 
sterling  of  that  was  left  to  his  daughter,  the  interest  to  be  paid 
during  her  minority  to  the  widow  for  the  maintenance  and  educa- 
tion of  the  daughter.  The  daughter  came  of  age  on  the  15th  of 
October,  1842,  and  on  the  13th  of  March,  1848,  the  widow  wrote 
and  sent  a  letter  as  follows : — [His  Lordship  then  read  the  letter.] 

This  letter  was  laid  before  a  general  meeting,  but  the  request 
therein  contained  was  not  acceded  to.  It  was  considered,  and  it 
has  been  argued  before  us,  that  she  was  not  entitled  to  the  further 
allowance  claimed.  [His  Lordship  then  read  the  articles  rela- 
ting to  the  pensions,  and  discussed  the  construction  to  be  put  on 
them.] 

We  are  of  opinion,  therefore,  that  the  claim  of  the  widow  ought 
to  have  been  allowed,  not  from  any  earlier  date  or  to  any  greater 
extent  than  is  stated  in  her  own  letter,  but  on  the  footing  of  that 
letter,  viz.,  that  as  from  the  15th  of  October,  1842,  her  income  had 
been  reduced  to  £422. 

To  this  claim,  however,  the  association  raises  a  very  formidable 
objection,  arising  from  the  lapse  of  time  and  the  equitable  rules 
adopted  by  analogy  to  the  Statute  of  Limitations.  To  this  it  has 
been  replied  that  this  being  a  case  of  an  express  trust — ^the  fund 
being  a  trust  fund — ^the  rules  as  to  time  have  no  application. 

We  are  unable  to  accede  to  this  view.  There  was  no  relation  of 
trustee  and  cestui  que  trust  between  any  person  or  persons  and  Mrs. 
Flower  or  her  representative.  The  managers,  it  is  true,  are  called 
trustees,  but  they  are  trustees  (so  far  as  they  are  trustees  at  all) 
for  the  association,  not  for  persons  having  claims  against  the  pro- 
perty of  the  association.  It  is,  in  our  judgment,  impossible  to 
distinguish  this  case  from  the  case  of  a  claim  against  the  Ejuitalle 
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Amirance  OJiee,  or  any  other  mutual  assurance  society,  whose       L.  JJ. 
accumulated  funds  and  current  income  are  the  sole  assets  out  of       1874 
which  a  daim  in  respect  of  a  policy  could  be  satisfied.    There  is    edwavdb 
no  fiduciary  relation  between  such  a  body  or  its  trustees  and  a    ^j^i^^^ 
policy-holder  or  the  grantee  of  an  annuity.  

Even  in  the  case  of  a  common  partnership,  where  the  surriying 
partner  took  the  duty  of  realising  the  assets  and  winding  up  the 
affairs  of  the  partnership  for  the  benefit  of  himself  and  the  estate 
of  the  deceased  partner,  it  was  held  by  the  House  of  Lords  in 
Knox  y.  Gye  (1)  that  a  suit  by  the  representatiye  of  the  latter  was 
barred  by  the  lapse  of  six  years. 

We  are  unable  to  suggest  any  principle  on  which  this  ftand, 
society,  or  association,  or  whateyer  it  may  be  called,  is  preduded 
from  setting  up  the  same  defence.  It  is  said  that  in  this  case  the 
fund  has  become,  from  accumulations  at  high  compound  interest, 
very  rich ;  but  it  is  easy  to  conceiye  that  the  conyerse  might  haye 
happened,  while  at  the  same  time  it  is  di£Scult  to  see  why  contri- 
butions should  be  leried  from  the  ciyil  seryants  of  1867  to  1874  to 
meet  a  claim  which  ought  to  haye  been  satisfied,  and  might  haye 
been  enforced,  out  of  the  income  of  1843.  The  defence  arising 
from  lapse  of  time  must  be  the  same,  whether  the  association  be 
rich  or  poor. 

The  claim,  however,  appears  to  be  in  substance,  a  claim  to'  a 
sum  of  money  payable  de  anno  in  annum^  and,  as  to  so  many  of 
such  annual  sums  as  became  doe  within  six  years  before  the  filing 
of  the  bill  with  interest  from  the  filing  of  the  bill,  we  think  the 
Plaintifib  are  entitled  to  a  declaration  and  decree.  The  amount 
can  be  easily  calculated  and. put  into  the  decree. 

Our  order  will  be  to  discharge  the  decree  of  the  Vice-chancellor 
and  in  lien  thereof  to  dismiss  the  Plaintiffii*  bill  so  far  as  regards 
the  first  part  of  the  prayer,  to  declare  that  there  ought  to  be  paid 
to  the  Plaintiffs  the  sum  of  £  (being  the  amount  which 

accrued  due  to  Mrs.  Flower  in  respect  of  an  annuity  of  £78 
between  the  30th  of  July,  1861,  and  the  23rd  of  December,  1863,) 
with  interest  thereon  at  5  per  cent,  from  the  80th  of  July,  1867, 
the  date  of  the  filing  of  the  bill. 

Although  this  is  a  yery  small  matter  compared  with  the  real 

'     (1)  Law  Rep.  5  H.  L.  656. 
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L.  JJ.      daim  made  in  the  suit,  we  think  we  are  jtutified  under  all  the 
1874        circumstances  of  the  case  in  not  making  any  order  as  to  costs. 
Ldwaeds        And  we  desire  to  repeat  what  was  said  by  us  at  the  close  of 
Wau>bn.     ^^®  arguments,  that  the  association  in  its  present  ciicnmstanoes 

would  be  acting  properly  in  not  insisting  on  the  lapse  of  time  witb 

respect  to  Mrs.  Flotpet^a  application  of  March,  1843,  which  we 
think  was  refused  under  a  misconception  as  to  the  meaning  and 
legal  effect  of  the  rules  of  1825. 

Solicitor  for  the  Plaintiffs :  Mr.  W*  A*  Day. 

Solicitors  for  the  Trustees  of  the  Fund :  Messrs.  FreAJUUi  d 
WUliafM. 

Solidtors  for  the  Secretary  of  State':  Messrs.  Lawfard  it  Water- 
hau9e. 


L,jj.  Ex  parte  HOPKINS.    InreRKRT. 

^^        Bankrupicjf — LiquidaHon  by  Arrangemeni — Removing  IViMfoe  and  Committee 
AprU  17.  ^f  In$pectum — Bankruptcy  Act^  1869,  s.  83,  nJha,  4, 12 — Ba/nkntptcy  Enlts, 
'  1870,  rr.  120, 304,  306,  307, 

The  trustee  in  a  liquidation  by  arraiLgement,  and  any  member  of  tbe  ood- 
mittee  of  inspection,  may  be  removed,  and  others  appointed,  by  a  ^tedil 
resolution  of  the  creditors,  summoned  under  rules  304  or  305  of  the  Bank-^ 
ruptcy  BuleSf  1870. 

The  rales  in  the  Bankruptcy  Bulea^  1870,  relatii^  to  bankraplcf,  aad 
those  relating  to  liquidation  by  arrangement,  are  to  be  read  as  distinct  coia 
of  rules. 

1  HIS  was  an  appeal  from  a  decision  of  Mr.  Registrar  Browfym, 
sitting  as  Chief  Judge  in  Bankruptcy. 

Henry  Aaron  Hart  filed  a  petition  for  liquidation  bj  amnge- 
ment»  which  was  agreed  to  by  the  requisite  majority  of  his  credi- 
tors on  the  18th  of  June,  1873,  and  Mr.  A.  8.  Paiertm  was 
appointed  trustee  of  his  estate,  and  two  other  creditorB  weie 
appointed  a  committee  of  inspection. 

On  the  15th  of  December,  1873,  a  meeting  of  the  crediton  was 
called  by  a  creditor,  with  the  concurrence  of  one-fourth  of  the 
creditors  who  had  proved  their  debts,  under  the  125th  section  of 
the  Bankruptey  Act,  1869,  and  rules  305  and  307  of  the  Banhufttf 
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Bide9, 1870,  for  the  pnrpoBe  of  removing  the  trustee  and  committee       L.  jj. 
of  inspeotioni  and  appointing  a  new  tmstee  and  a  new  com-       1874 
mittee  of  inspection.     At  this  meeting  a  resolution  was  passed     sx  parie 
removing  the  former  trustee  and  both  the  members  of  the  com-     ^ovklisk. 
mittee  of  inspection,  and  appointing  a  new  trustee  and  a  new      habt. 
committee  of  inspection. 

Mr.  Begistrar  Keens  declined  to  register  this  resolution,  con- 
sidering that  the  meeting  ought  to  have  been  summoned  in 
manner  required  by  the  120th  rule.  Mr.  Begistrar  Brougham^ 
sitting  as  Chief  Judge,  reversed  this  decision,  and  referred  it  back 
to  Mr.  Keene  to  be  registered.  The  original  trustee  and  two  of 
the  creditors  appealed  from  this  decision. 

Mr.  Wmis  Bund,  for  the  Appellants : — 

It  was  irregular  to  summon  this  meeting  under  the  305th  rule. 
The  meetings  referred  to  in  the  304th  and  305th  rules  are  for 
ordinary  purposes.  When  it  is  required  to  remove  a  trustee, 
recourse  must  be  had  to  the  83rd  section^  sub-section  4,  of  the 
Bankruptcy  Act,  1869,  and  a  meeting  must  be  summoned  in  the 
manner  prescribed  by  rule  120.  That  is  the  meeting  referred  to 
in  rule  307,  and  the  creditors  can  then,  under  that  rule,  remove 
the  trustee  and  appoint  a  new  one.  With  respect  to  the  removal 
of  the  committee  of  inspection,  there  is  no  power  at  all  to  remove 
them  in  a  liquidation  by  arrangement^  for  the  307th  rule  does  not 
extend  to  them. 

Mr.  Window,  0,0.,  and  Mr.  Q.  N.  Marey,  for  the  creditors  who 
desired  the  registration  of  the  resolution,  were  not  called  on. 

Sib  W.  M.  James,  L. J. : — 

I  have  no  donbt  in  this  case.  There  are  distinct  sets  of  rules, 
one  for  bankruptcy  and  one  for  liquidation  by  arrangement.  In 
bankruptcy,  according  to  Bule  120,  a  creditor  who  desires  to  re- 
move a  trustee  or  a  member  of  the  committee  of  inspection,  can 
apply  to  the  Court  to  summon  a  meeting ;  but  in  liquidation  the 
conduct  of  the  business  is  left  more  in  the  hands  of  the  creditors, 
and  a  general  meeting  can  be  summoned  by  one-fourth  in  value 
of  the  creditors.    The  4th  and  12th  sub-sections  of  the  83rd  sec- 
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tion  of  the  Act,  which  apply  to  hoth  bankruptcy  and  liqnidatun, 
provide  that  trnsteeB  and  members  of  the  committee  of  inspectiaa 
may  be  remoTod  by  a  special  resolution  at  a  general  meeting; 
and  the  mode  of  calling  a  general  meeting  in  liquidation  is  tliat 
provided  in  rules  304  and  305.  I  think,  therefore,  that  the  B^gii- 
tror  was  right,  and  the  appeal  must  be  dismissed  with  costs. 

Sir  6.  Hellish,  L  J.,  concurred. 
Solicitors :  Messrs.  Maihews  dk  MaJtliews ;  Sir.  T.  W.  Payne. 


L.JJ. 

•1874 
Jpra24. 


In  re  CHILDS. 

Jkuikruptcy^^oirU  and  Separate  Estates — Husband  and  Wife — Qtusi'    • 

Fartnership, 

A  trader  at  Brighton  married  a  widow  who  was  entitled  to  thxee-femtb 
of  the  profits  of  a  London  business.  He  afterwards  bought  the  remainiag 
one-fourth  of  the  London  business,  and  covenanted  with  a  tnutee  tb£ 
three-fourths  of  the  profits  of  the  London  bushiess  should  be  for  the  sepsnte 
use  of  the  wife.  A  resolution  was  duly  made  for  liquidatkm  of  the  tSax 
of  the  trader : — 

Mddf  that  the  assets  of  the  London  business  were  first  to  be  applied  in 
I  payment  of  the  creditors  of  the  London  business ;  and  that  only  the  surplis^ 
would  go  to  the  general  creditors. 

c/.  LINNET  and  T.  Robinson  were  partners  in  the  business  of 
tailors  carried  on  in  London.  By  the  terms  of  the  partnership  it 
was  to  continue  for  twenty  years  from  1861 ;  Linney  was  to  oon* 
tribute  £6000  and  Bobinson  £2000  to  the  capital ;  Linney  was  to 
have  three-fourths  of  the  profits,  and  B6bin$on  was  to  have  one- 
fourth,  and  neither  was  to  engage  in  any  other  business;  the 
partnership  was  not  to  be  determined  by  the  death  of  Lininey,  bst 
bis  widow  was  to  have  three-fourths  of  the  net  profits^  and  li» 
share  of  the  capital  was  then  to  be  ascertained,  and  the  amoont 
was  to  be  considered  as  a  loan  to  the  partnership  from  his  exe- 
cutors at  interest,  with  liberty  to  the  executors  to  withdraw  ai^ 
portion  of  the  capital.  lAwhey  died  in  1862.  In  1867  his  widow 
married  William  Ohilds.    In  1869  Childs  bought  IMnnsoni  ii- 
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terest  in  the  bnsinesB ;  and  by  a  deed  of  the  15th  of  July,  1869,       L.  JJ. 
Childs  covenanted  with  one  Hogg^  as  trustee  for  Mrs.  Childs,  that        1874 
the  three-fourths  of  the  profits  of  the  business  and  all  the  share       jf^ 
and  interest  of  ChSds,  to  which  Mrs.  Childs,  or  Chtlds  in  her  right,      0™*«- 
was  entitled,  should  be  for  the  sole  and  separate  use  of  Mrs.  Childs, 
and  Mrs.  Chtlds  and  her  husband  were  to  have  respectively  the 
same  rights  and  obligations  as  those  conferred  on  Linney  dk  Bohin' 
son  by  the  original  deed  of  partnership,  except  that  Childs  was  to 
be  at  liberty  to  carry  on  any  other  business.    These  arrangements 
were  made  under  an  order  of  the  Court  in  a  suit  for  the  adminis- 
tration of  Linney's  estate. 

It  appeared  that  Childs  had  for  many  years  carried  on  the 
busineffl  of  a  toy-dealer  at  Brighton,  and  was  indebted  to  several 
persons  in  respect  of  that  businessi  wholly  unconnected  with  the 
London  business.  On  the  6th  of  May,  1873,  he  filed  a  petition,  on 
which  a  resolution  for  liquidation  of  bis  afiairs  by  arrangement 
was  made,  and  inspectors  were  appointed. 

The  creditors  of  the  London  business  applied  to  have  the  assets 
of  the  London  business  applied  first  in  payment  of  their  debts. 
There  was  evidence  that  the  two  businesses  were  entirely  separate. 

Mr.  Begistrar  Murray  decided  that  the  assets  of  the  London 
business  were  to  be  treated  as  joint  estate,  and  to  be  applied  in 
payment  of  the  creditors  of  that  business  in  priority  to  the 
Brighton  creditors,  who  were  to  be  treated  as  separate  creditors. 

Two  of  the  inspectors  and  one  of  the  general  creditors  appealed. 

Mr.  BooAurgh,  Q.C.,  and  l^Ir.  Bagley,  for  the  Appellants : — 

The  question  is,  whether  a  man  who  carries  on  one  business  in 
London  and  another  business  at  Brighton  can  divide  the  assets  as 
if  there  were  two  firms.  The  moment  Childs  married  Lintiey's 
widow  all  her  interest  in  the  profits  became  his,  and  he  then 
bought  the  rest  of  the  business,  and  thus  got  the  whole.  No  one 
else  could  have  been  sued  for  a  debt,  and  as  regards  him  there  is 
but  one  estate.  Any  one  who  had  recovered  judgment  against 
him  could  resort  to  the  assets  of  either  business.  There  has  never 
been  a  case  in  which  separate  firms  have  been  recognised,  unless 
there  were  other  partners.  There  is  no  evidence  that  the  stock 
and  assets  of  the  London  business  are  the  same  as  they  were  when 
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L.  JJ.      the  debts  were  contracted^  so  as  to  give  the  London  crediton  anj 
1S74       lieiL 


qbdm.         ^r.  Be  Crex^  Q.C.9  and  Mr.  F.  Knight^  for  the  London  cieditoiSy 
were  not  called  upon. 

Mr.  MdU,  Q.C.,  Mr.  Windovo,  Q-C,  Mr.  Woodrofe,  and  Mr. 
Davetff  for  other  parties. 

Sm  W.  M.  James,  L. J.,  said  that  this  appeared  to  be  a  yerj 
simple  case.  The  settlenient  made  in  1869  was  not  morally  wrong, 
and  no  case  had  been  made  to  impeach  it. 

The  widow  of  Mr.  Linney  had  a  right  to  a  laige  share  in  his 
business,  and  she  married  a  man  who  was  in  business  elsewhere. 
The  other  partner  in  her  former  husband's  business  was  then  got 
rid  of,  and  the  husband  thus  became  entitled  to  one-fourdi  of  the 
business.  He  thereupon  stipulated  that  he  would  keep  the  busi- 
ness so  that  his  wife  should  have  three-fourths  of  the  profits.  In 
fact  it  became  a  trust  estate  affected  by  trusts  in  favour  of  tiie 
wife.  His  position  was  then  the  same  as  that  of  an  executor 
carrying  on  business  in  one  place  for  himself,  and  in  another  place 
as  executor  of  some  one  else.  The  estates  would  then  be  separate, 
and  the  creditors  of  each  would  be  separate,  and  the  same  principle 
must  apply  here.  It  was  only  an  application  of  a  general  rule  in 
equity,  from  which  the  whole  principle  of  joint  creditors  and 
separate  creditors  arose.  In  fact  it  was  very  like  the  principle 
adopted  in  Ex  parte  Waring  (1).  The  Registrar  was  quite  r^t 
and  there  was  no  other  mode  of  doing  justice.  The  general  cre- 
ditors must  resort  to  the  other  assets ;  but  of  course  if  there  was 
any  surplus  from  the  London  business,  GhiUCs  share  of  it  would  go 
to  the  general  creditors.    The  appeal  must  be  dismissed  with  costs. 

Sib  G.  Mbllish,  L.  J.,  said  that  he  was  entirely  of  the  same 
opinion. 

Solicitors  for  the  Appellants :  Messrs.  Latoranoe,  Ploidf  d  Boger. 
Solicitors  for  the  Bespondents :  Messrs.  Bobinson  dt  Prtibm ; 
Messrs.  Halse,  Truttramf  &  Co. 

(1)  19  Vc8.  846. 


TOL.  IX.]  CHAKUEBY  APPEALS.  511 


In  re  LIVERPOOL  CIVIL  SERVICE  ASSOCIATION.  l.jj. 

Ex  parte  GREENWOOD.  1874 


Wind%ng''Up^Fayment  of  Part  of  Debt—Re^yment-^CompanieB  Act,  1862       April  28. 

(25  &  26  Vict.  c.  89),  m.  80,  153. 

'  A  ereditor  presented  a  petition  for  winding  up  a  company.  The  company 
paid  a  part  of  the  debt,  and  promised  to  pay  the  remainder  on  a  certain  day. 
This  was  not  done,  and  the  creditor  proceeded  with  his  petition,  and  a  wind- 
ing-up order  was  made  upon  that  petition  and  another  petition : — 

Edd^  that  the  creditor  must  pay  hack  the  money  paid  to  him. 

Order  of  the  Palatine  Ooort  affirmed. 

H.  OREENWOOD,  a  creditor  of  the  Liverpool  OMl  Servioe  Am- 
ctatian  for  £208,  served  on  fhe  association  a  demand  for  payment, 
and  not  having  been  paid  he  presented  a  petition  for  winding-up 
the  association.  The  association  then  paid  him  £100,  and  under- 
took to  pay  by  a  certain  day  the  balance  of  his  claim.  The 
association  afterwards  presented  a  petition  to  wind  up,  and  an 
order  to  wind  up  was  made  upon  both  petitions.  The  Court 
of  the  County  Palatine  of  Lancaster,  on  the  application  of  the 
official  liquidator,  made  an  order  that  Greenwood  should  pay 
back  the  £100.    Greenwood  appealed. 

Mr.  Northt  for  the  Appellant : — 

Any  creditor  who  is  not  paid  can  present  a  petition  tot  wind- 
ing up  a  company,  and  that  is  a  legitimate  mode  of  com- 
pelling payment.  If  the  association  had  paid  the  whole  of  the 
debt,  fhe  creditor  would  have  kept  the  money,  and  oould  not 
on  account  of  any  winding-up,  be  compelled  to  pay  it  back ;  then 
why  is  he  to  pay  back  anything  because  he  received  a  part 
only,  and  gave  time  to  the  association  in  which  they  might 
save  themselves  r  If  such  a  payment  is  invalid,  then  the  moment 
a  petition  has  been  presented,  however  good  a  defence  a  com- 
pany might  have  to  it,  they  oould  not  venture  to  pay  any  one, 
not  even  their  derks,  for  fear  of  having  the  payment  declared 
illegal.  The  Court  does  not  interfere  with  bond  fide  transactions : 
In  re  WiUehire  Iron  Company  (1) ;  In  re  Intemationai  Life 
Aseuranee  Society  (2). 

(1)  Law  Bep.  3  Ch.  443.  (2)  Law  Rep.  10  Eq.  312. 


Greenwood. 
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L.  J  J.  Mr.  W.  F.  Robinson,  and  Mr,  F.  Thoni2}Bon,  for  the  official  liqui- 

1874        dator^  were  not  called  upon. 

LivKBrooL    Sir  G.  Mellish,  L.  J : — 

Civil  Sebyice 

AseociATioy.  This  raises  a  question  of  some  importance,  which  appears  to  me 
iSlSi^T.  ^i^ver  to  have  been  directly  decided,  that  is,  whether,  where  a 
joint  stock  company  is  unable  to  pay  a  creditor,  and  the  creditor 
serves,  under  the  80th  section  of  the  Act  of  1862,  a  demand  for 
payment,  and  then  not  getting  paid  within  three  weeks  presents 
his  petition  to  wind  up  the  company,  and  then,  by  a  bona  fide 
agreement  with  the  company,  receives  a  payment  on  aocoont, 
with  a  promise  to  pay  the  balance,  which  promise  is  not  after- 
wards performed,  and  the  petition  goes  on  and  an  order  is  made 
to  wind  up  the  company  upon  that  petition,  the  Court  ought, 
under  the  153rd  section,  to  allow  the  transaction  to  stand,  or 
ought  to  compel  the  creditor  to  bring  into  Court  the  money 
already  received  by  him,  so  that  he  may  obtain  out  of  the  assets 
of  the  company  only  his  share  in  respect  of  his  debt. 

Now,  I  think  there  can  be  no  doubt  that  under  the  153rd 
section,  this  is  purely  a  matter  for  the  discretion  of  the  Court, 
and  that  the  payment  of  this  £100  to  Oreenwood  is  to  be  void, 
unless  the  Court  should  otlierwise  order. 

I  do  not  mean  to  express  any  dissatisfaction  with  the  cases 
which  have  been  cited  by  Mr.  Norths  as  deciding  that  all  bond  fide 
transactions  in  carrying  on  the  ordinary  business  of  a  company, 
which  take  place  between  the  petition  and  the  winding-up  order, 
and  have  been  completed  before  the  winding-up  order  is  made, 
should  be  confirmed.  But  here  the  question  is,  whether  the  very 
creditor  who  has  prosecuted  the  petition  should  be  allowed  to 
retain  money  which  he  has  obtained  by  meaus  of  the  petition, 
when  the  result  of  the  petition  is  that  the  assets  of  the  company 
are  to  be  divided  equally  amongst  its  creditors. 

It  appears  to  me  that  it  would  be  contrary  to  sound  principle, 
and  to  the  principle  which  has  always  prevailed  in  bankruptcy,  if 
that  were  to  be  allowed.  A  company  is,  according  to  the  79th 
section,  to  be  wound  up  whenever  the  company  is  unable  to  pay 
its  debts,  and  then  the  80th  section  says,  that  a  company  under 
this  Act  shall  be  deemed  to  be  unable  to  pay  its  debts  whenever 
a  creditor  has  served  his  demand  for  a  sum  above  £50,  and  has 
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not  been  paid  within  a  period  of  three  weeks.     That  happened  in       I...  JJ. 
this  case,  and  then  the  creditor  presented  his  petition,  asserting       im74 
that  the  company  was  unable  to  pay  its  debts.    If  he  had  received       /„  ^^ 
payment,  and  had  given  up  his  petition,  that,  in  my  opinion,  ^^^jiJJ^^^^^ 
would  have  been  a  totally  different  thing.    So,  too,  if  the  company  Association. 
had  performed  their  promise,  and  had  paid  the  whole  of  his  debt,  q^e^^d. 

and  then  he  had  withdrawn  his  petition,  that  also  would  be  a       

different  thing.  Neither  of  these  events,  however,  has  taken 
place ;  but  the  creditor  insists  on  the  Court  making  a  winding-up 
order  on  the  ground  that  at  the  time  when  he  presented  his  peti- 
tion the  company  was  unable  to  pay  its  debts,  and  therefore  ought 
to  be  wound  up,  and  that  the  assets  ought  to  be  divided  amongst 
the  creditors.  It  appears  to  me  that  a  creditor  of  this  kind  avers 
that  he  is  willing  to  come  in  and  take  an  equal  share  with  all  the 
other  creditors,  and  that  he  should  not  be  allowed  to  take  advan- 
tage of  the  Act,  and  get  payment  on  the  ground  that  the  company 
is  unable  to  pay  its  debts,  and  at  the  same  time  receive  a  greater 
proportion  than  the  other  creditors.  In  all  bankruptcies  and 
winding-up  proceedings  a  creditor  who  successfully  avails  himself 
of  those  proceedings  cannot  be  allowed  to  receive  more  than  his 
share  of  the  assets,  and  must  come  in  equally  with  all  the  other 
creditors. 

I  think,  therefore,  that  the  order  must  be  affirmed,  and  the 
appeal  dismissed  with  costs. 

Sir  W.  M.  James,  L.  J.,  concurred. 

Solicitor  for  the  Appellant :  Mr.  W.  W.  Wynne. 

Solicitor  for  the  Official  Liquidator :  Mr.  J.  K  E.  OUlf  Liverjfodl. 
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L.  J.  J,  COTTERELL  v.  STRATTON. 

W4  |;i868    C.    141.] 

AprO^.  CotU'-Loiver  ScaU—Moiigage^Amourd  of  Debt, 

A  mortgagor  received  an  advance  of  £900  from  a  building  societj,  and 
conveyed  to  the  society  property  to  secure  the  payment  by  him  of  £900  and 
interest  in  120  instalments  (amounting  together  to  £1276%  and  alao  of  ct^ 
tain  fines  and  charges  in  the  event  of  his  failing  to  pay  the  instalmentB*  k 
decree  for  redemption  was  made,  the  costs  of  the  suit  to  be  added  to  the 
security: — 

ffddf  that  as  the  sum  originally  advanced  was  less  than  £1000,  the  oosti 
must  be  taxed  on  the  lower  scale,  and  that  the  fines  and  charges  wbiob  mi^ 
be  incurred  ooold  not  for  this  purpose  be  considered  as  added  to  the  warn 
advanced ;  but : 

ffddy  that  the  scale  of  taxation  was  not  dependent  on  the  amount  dae 
when  the  bill  was  filed. 

Order  of  MeUnu^  Y.C,  afiBrmed. 

James  COTTEBELL  in  ISSS  borrowed  from  a  building  society 
the  sum  of  £900,  and  mortgaged  to  the  trustees  of  the  society  certaio 
leasehold  houses  to  secure  the  payment  of  120  monthly  instal* 
ments  of  £10  12s.  6d.  each  (amounting  to  £1275,  the  calculated 
amount  of  £900  with  interest  for  the  time),  and  also  the  payment 
of  all  fines  and  sums  of  money  which,  by  the  rules  of  the  society, 
might  become  payable.  Cotterdl  made  default  in  payment  of  the 
instalments,  and  incurred  fines,  some  of  which  were  of  £3  a  month, 
and  in  1861  the  society  took  possession.  In  1868,  CottereB  filed 
the  bill  in  this  suit  to  redeem ;  a  decree  was  made  for  an  aocoont, 
and  £517  was  found  to  have  been,  at  the  time  when  the  bill  was 
filed,  due  upon  the  security,  the  society  having  claimed  £736.  An 
order  for  redemption  was  made  on  further  consideration,  the  oasis 
of  the  suit  to  be  added  to  the  security ;  as  reported  (1). 

The  Taxing  Master  taxed  the  costs  according  to  the  lower  scale; 
and  the  Yice-Chancellor  MdlinB,  on  the  ground  that  the  amount 
due  when  the  bill  was  filed  was  under  £1000,  refused  to  direct  the 
Master  to  review  his  taxation  ;  as  reported  (2). 

The  Defendants  appealed. 

(I)  Law  Rep.  8  Ch.  295.  (2)  Law  Ilep.  17  Eq.  543. 
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Mr.  Cotton,  Q.C.,  and  Mr.  H.  J.  M.  WHUams  for  the  Appel-     L.J.J. 
lants :—  1874 


By  the  Begnlations  of  Hilary  Term,  1860  (1),  solicitors  must  Ck>TT£BELL 
charge  on  the  lower  scale  in  all  suits  for  foreclosure  or  redemption  Btrattos 
in  which  the  mortgage  whereon  the  suit  is  founded  shall  be  imder 
the  amonnt  of  £1000.  But  here,  though  the  sum  advanced  was 
£900,  the  mortage  was  to  secure  £1275.  Moreover,  the  mort* 
gage  was  to  secure  fines  whidi  might,  and,  in  fact,  did  become  pay- 
able to  an  amonnt  much  above  £100,  so  making  the  sum  secured 
above  £1000.  The  addition  of  these  sums  and  of  the  costs  of  the 
suit  is  the  mortgagor's  own  fault,  and  he  ought  not  to  be  allowed 
to  escape  the  consequences:  Had  of  Stamford  v.  BawBon  (2); 
Orime$  v.  Harriton  (3).  The  sum  found  due  at  the  time  when 
the  biU  is  filed  can  be  no  test,  as  the  mortgage  may  have  been  for 
a  very  large  sum,  and  the  amounts  in  dispute  may  have  been  very 
large. 

Mr.  Brktowe,  Q.C.,  and  Mr.  T.  A.  Roberts,  for  the  Plaintiff:— 

The  sum  secured  by  the  mortgage  is  merely  the  £900,  and  the 
amount  of  interest  calculated  according  to  the  time  of  payment. 
The  test  is,  whether  the  snm  in  dispute  is  under  £1000,  and  the 
mortgagees  did  not  even  claim  more  than  £736.  If  in  an  admi- 
nistration suit  the  estate  should  turn  out  to  be  under  £1000,  the 
lower  scale  has  been  held  to  apply,  unless  there  has  been  fraud  : 
Judd  V.  Plum  (4) ;  In  re  Beeoe'$  Estate  (5) ;  Qibbe  v.  QiOB  (6) ; 
Beade  v.  BenOey  (7) ;  FlockUm  v.  Peake  (8). 

Mr.  Cotton,  in  reply,  admitted  that  the  interest  could  not  be 
taken  into  account,  but  argued  that  the  fines  raised  the  amount  to 
more  than  £1000. 

Sib  W.  M.  James,  L.  J. : — 
It  appears  to  me  also  that  the  order  of  the  Taxing  Master  in 

(1)  Moigan's  Ch.  Acts  and  Orders,  (4)  29  Beav.  21. 

4th  Ed.  App.  xxxiii.  (5)  Law  Eep.  2  Eq.  609. 

(2)  Law  R^.  4  Bq.  362.  (6)  27  L.  J.  (Oh.)  577, 
<3)  27  Beav.  198.                                     (7)  a  K.  &  J.  271. 

(8)  12  W.  R.  1023. 
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L.  J.  J.      this  case  is  right,  though  I  cannot  concur  in  the  reasons  by  which 

1874       the  Vice-Chancellor  arrived  at  that  conclusion. 
OyxTEBXLL       ^^  this  particular  form  of  suit,  the  amount  due,  or  alleged  to  be 
9TBA1T0N.    ^^^*  ^^  ^^  ^^^^  ^^  instituting  the  suit,  cannot  be  the  true  criterion 
to  determine  the  scale.   Where  a  mortgagor  has  borrowed  on  mort- 
gage a  sum  greater  than  £1000  and  files  a  bill  for  redemption,  it 
is  clear  that  his  costs  cannot  be  reduced  to  the  lower  scale,  even 
if  the  whole  sum  had  been  repaid  before  the  suit  was  begun. 

For,  suppose  that  the  mortgagor  has  tendered  more  than  the 
whole  sum  due  at  the  time,  and  the  result  was  that  he  was  entitled 
to  redemption  without  paying  any  thing  except  the  sum  dae, 
surely  then  he  would  not  have  his  costs  taxed  on  the  lower  scale. 
In  such  a  case  the  suit  would  be  not  to  enforce  or  resist  any  lien, 
but  to  get  back  the  property.  There  might,  if  it  was  a  suit  by  aa 
equitable  mortgagee,  be  some  difficulty  on  the  construction  of  the 
words  in  saying  whether  the  amount  was  to  be  the  sum  due  at  the 
time  of  the  deposit  or  at  the  time  when  the  lien  was  sought  to  be 
enforced,  and  probably  the  rule  would  have  reference  to  the 
amount  sought  to  be  charged,  but  that  is  not  the  case  here. 

The  question  is,  what  is  the  suit  founded  on  ?  This  suit  is 
founded  upon  a  mortgage  on  an  advance  of  £900,  and  the  secority 
is  for  £900  and  interest  and  fines.  It  is  admitted  that  we  cannot 
take  into  consideration  the  amount  of  interest,  though  the  pay- 
ment may  be  postponed  for  several  years.  We  cannot  add  that 
sum  to  the  principal,  and  say  that  the  mortgage  was  to  secure 
a  sum  made  up  of  the  principal  and  the  amount  of  interest  in 
arrear. 

Then  it  was  said  that  the  mortgage  was  to  secure  not  only  prin- 
cipal and  interest,  but  also  what  were  called  fines ;  that  is,  sams 
which  the  society  was  entitled  to  under  its  regulations,  in  addition 
to  principal  and  interest,  and  I  think  also  commission,  and  some- 
thing besides.  But  are  these  fines  and  charges  anything  more 
than  the  common  charges  to  which  a  mortgagee  has  in  eTerr 
case  a  right  ?  He  is  or  may  be  entitled  to  institute  a  suit  against 
the  mortgagor,  and  he  can  then  add  those  costs  to  his  security. 
He  may  be  obliged  to  defend  the  title,  and  he  may  have  to  pay 
ground  rents  or  insurance,  and  the  cost  of  all  these  things  he  may 
add  to  the  charge,  as  they  are  all  collateral  incidents  to  his 
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security.     And  I  am   of  opinion  that  there    is   no   difference       L.J. j. 
between  these  charges  and  what  are  here  called  fines.  1874 

When  we  consider  what  was  the  origin  of  these  rules,  it  is  coptbbkll. 

obyious  that  there  may  be  as  much  liticration  and  dishonesty  in  ^     ^- 

^  ^  ^  ^       Stratton. 

small  as  in  large  transactions,  and  quite  as  much  difficulty  in       

ascertaining  what  are  the  rights  of  the  parties.  But  it  is  in 
accordance  with  the  common  feelings  of  mankind  that  we  should 
not  and  ought  not  to  impose  the  same  amount  of  costs  in  small  as 
in  large  transactions ;  and  it  was  no  doubt  considered  that  where  the 
subject-matter  of  the  suit  is  small,  the  costs  should  be  on  a  smaller 
scale,  and  that  where  the  property  in  dispute  is  small,  solicitors 
and  others  employed  should  accept  less  for  their  services.  It  was 
felt  to  be  a  shocking  thing  that,  where  a  mortgage  was  for  £500, 
and  some  question  between  the  mortgagor  and  mortgagee  arose, 
the  suit  for  the  purpose  of  ascertaining  their  rights  should  be 
conducted  on  the  same  luxurious  scale  as  if  the  question  concerned 
a  mortgage  for  a  |;;uch  larger  sum..  To  effect  this  purpose 
some  rule  must  be  made,  and  £1000  was  taken  as  the  sum 
at  which  to  draw  the  line ;  so  that  if  the  sum  is  less,  the  litigation 
must  be  conducted  on  a  more  economical  scfiile.  Here  the  mort- 
gage was  for  less  than  £1000,  and  the  rest  of  the  sums  charged 
were  only  for  the  purpose  of  securing  the  payment  of  that  sum. 
The  appeal  must  be  dismissed  with  costs. 

I  ought  to  say  that  I  am  quite  unable  to  follow  the  principles 
of  some  of  the  cases,  or  to  see  how  the  amount  of  assets  forth-* 
coming  can  affect  the  question. 

Solicitor  for  the  Plaintiff:  Mr.  JT*.  JHnn, 

Solicitors  for  the  Defendants :  Messrs.  Wyatt^  Haskins,  dt  Hooker. 
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L.j^.  MARZIAUS  V.  GIBBONS. 

1874  [1874    M.    92.] 

April  29.       Copyright — Extended  Term — Author — Oumer—^Thaiee — 5  A  6  VtU,  c.  45,  c4. 

JSksyjNX  pevBonfl^  acting  under  the  direction  of  tmstees  forabharity,  onrnpiW 
a- book,  which  was  registered  in  their  names,  but  was  published  by  and  for 
the  profit  of  the  charity :— • 

'Hdc^  that  the  executor  of  the  survivor  of  the  seven  compikn,  hod  not  ob- 
itaiaed  the  benefit  of  the  extended  term  of  oqpyright  granted  by  5  &  6  Vict 
C;  45,  s.  4. 

Order  of  the  Master  of  the  Hells  affirmed. 

XHE'  Wesleyan  C6nf(nrence  is  a  body  consistiiig  of  100  membeis, 
and  18  the  governing  body  .of  the  Wedmpm  Sodefy.  For  nuoij 
years; past  the  Conference  has  pablished  and  sold  xeligiovs  books^ 
theiprofits  of  v^hich  Are  at  the  disposal  of  the  Conference  for  reli- 
gjsus  or  charitable  purposes.  In  1831  seyen  persons  acting  as  s 
committee  of  the  Conference  compiled  a  ,book  called  ^  A  OdIbctiQii 
of  Bymna  for  the  use  of  the  peojde  called  Methodists/'  friiich  ms 
published  by  John  Mtuon,  then  holding-  an  office  called  ^Book- 
steward  to  the  Conference/'  and  being  one  of  the  «eyen  compflen. 
The  book  was,  on  the  15th  of  S^tember,  1831|:dnly  registeved  br 
John  Mason  as  the  property  of  the  scTon  oompilers.  Items  not 
known  &at  the  compilers*  were  etsr  paid  anything  for  their  labov, 
but  Aey  aeted  under  the  instruotions  of  the  Conference,  aad  Ae 
Conference  had  always  received  the  profits  of  the  book,  whidi  were 
very  considerable. 

The  Defendants,  W,  Oibbons  and  John  Baddon,  had  recently  pub- 
lished -a cheaper  edition  of  the  hymn  book;  and  21  P.'MarzialSy 
the  executor  of  the  will  of  Thomas  Jajohon^  who  was  the  sonriTor 
of  the  seven  compilers  and  died  in  1873,  filed  the  bill  in  this  soit 
to  restrain  the  publication. 

The  Plaintiff  moved  for  an  injunction,  which  was  refused  by  the 
Master  of  the  Bolls. 

The  Plaintiff  now  renewed  the  motion  by  way  of  appeal 

Mr.  jFVy,  Q.C.,  and  Mr.  Buntinff,  for  the  Plaintiff: — 

The  case  depends  entirely  upon  the  question,  whether  the 
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Plamtiff  has,  onder  5  &  6  Yiot  c.  45  (1),  the  copyright  m  the 
book.  Dnder  the  statute  8  Anne,  c.  19,  the  Flaiiitiff  would  have 
been  the  owner  of  the  cc^yright^  and  we  say  tiiat  all  such  copy- 
rights were  extended  by  the  later  statute.  It  is  true  that  the 
Wedeyan  Oonference  are  the  real  owners,  but  the  Plaintiff  is  the 
legal  owner,  and  equitable  interests  are  never  registered.  No 
doubt  the  consent  required  by  the  statute  might  have  been  ob- 
tained, and  a  minute  might  have  been  entered,  but  by  a  mere 
slip  and  accident  this  was  not  done. 

Mr.  Satdbgatef  QpC,  and  Mr.  Millar,  for  tiie  Defendants,  were 
not  called  upon. 


li.  J.  J. 

1874 


Mabzlujb 

V. 

Gibbons. 


Sib  W.  M*.  Jambs,  L  J. : — 

I  am  afndd  that  I  must  come 
Master  of  the  Bolls  has  come  to, 
expressed. 

(1)  5  &  6  Vict  0.  45,  recites  that  it 
13  expedient  to  afford  greater  encourage- 
ment to  the  production  of  literary  works 
of  lasting  benefit  to  the  world.  By 
sect  8  the  copyright  in  every  book  to 
be  published  after  the  passing  of  the 
Act  shall  enduFe  for  the  natural  life  of 
the  author,  and  for  the  further  term  of 
^▼en  years,  or  in  any  case  for  forty-two 


Section  4  is  as  follows :  **  And 
whereas  it  is  just  to  extend  the  benefits 
•of  this  Act  to  authors  of  books  pub- 
lished befoie  the  passing  thereof,  and 
in  whioh  copyright  stiU  subsists,  be  it 
«naeted,  that  the  copyright  which  at 
the  time  of  passing  this  Act  shall  sub- 
sist in  any  book  theretofore  published 
^except  as  hereinafter  mentioned)  shall 
be  extended  and  endure  for  the  full 
term  provided  by  this  Act  in  cases  of 
books  thereafter  published,  and  shall 
be  the  property  of  the  person  who  at 
the  time  of  passing  of  thia  Act  shall  be 
4he  proprietor  of  soch  copyright :  pro- 
vided always  that  in  all  cases  in  which 
soch  copyright  shall  belong  m  whole  or 


to  the  same  oonolusiou  as  the 
aad  with  the  same  regret  as  he 

in  part  to  a  publisher  or  other  person 
who  shall  have  acquired  it  for  other  con- 
sideration than  that  of  natural  love  and 
affection,  such  copyright  shall  not  be 
extended  by  this  Act^  but  shall  endure 
for  the  term  which  shall  snbast  therein 
at  the  time  of  passing  of  this  Act,  and 
no  longer,  unless  the  author  of  such 
book,  if  he  shall  be  living^  or  the  per- 
sonal  lepiesentative  of  vucfa  aatfaor,if 
he  shall  be  dead,  and  the  proprietor  of 
such  copyright,  shall,  before  the  expira- 
tion of  such  term^  consent  and  agree  io 
accept  the  benefits  of  this  Act  in  respect 
of  such  book,  and  shall  eauseta  miante 
of  such  consent  in  the  form  in  that  be- 
half given  in  the  schedule  to  this  Act 
annexed  to  be  entered  in  the  book  of 
Begistxy  JioeiaAftar  directed  jto  betkept, 
in  which  case  such  copyright  shall  en- 
dure for  the  full  term  by  this  Act  pro- 
vided, in  cases  of  books  to  be  published 
after  the  passing  of  this  Act,  and  -shall 
.be  the  property  of  such  person  or  per- 
sons as  in  such  minute  shall  be  ex<^ 


V. 

Gibbons. 
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L.  J.  J.  It  is  not  easy  to  see  why  the  Wesleyan  body  should  not  hare 

ia74  the  benefit  of  this  Act  as  well  as  any  other  owner  of  a  copyright. 
^/U^jjji  But  the  object  of  this  Act  was,  first  of  all,  to  afford  greater  en- 
couragement to  the  production  of  literary  works  of  lasting  benefit 
to  the  world,  and  for  that  purpose  it  was  enacted  that  the  copy- 
right of  works  thenceforth  to  come  into  existence  should  be 
of  much  longer  duration  than  had  been  the  case  theretofore. 
Then  the  Legislature  had  to  deal  with  the  case  of  existing  copy- 
rights, as  to  which  the  third  section  would  not  apply ;  and  the 
Legislature  must  be  understood  to  have  said,  "  It  is  quite  right 
that  the  authors  of  books  in  which  there  shall  be  an  existing 
copyright,  or  the  personal  representatives  of  authors  who  shall  be 
deceased,  should  have  the  same  benefit,  but  it  must  be  a  personal 
benefit  to  the  author,  and  not  to  any  person  other  than  the  author 
or  his  representatives,  because  it  is  to  be  a  reward  for  the  produc- 
tion of  literary  works  of  lasting  benefit  to  the  world." 

Now  in  this  case  the  copyright  had  not  in  terms  passed  out  of 
the  original  owners — ^that  is  to  say,  the  only  original  legal  owners 
— and  would  be,  according  to  the  argument  of  Mr.  Fry,  the  pro- 
perty of  the  Plaintiff  as  the  legal  personal  representative  of  the 
last  of  the  seven  persons  who  were  the  original  compilers.    If  it 
was  not  his  property  at  the  time  of  the  passing  of  the  Act,  the  Act 
could  not  hare  given  him  the  further  extension  which  was  pro- 
vided for  him.    It  was  essential  to  his  title  to  make  out  that  he 
was  the  proprietor  of  the  copyright  at  that  time.    But  was  he  the 
proprietor  of  the  whole  of  it?  because  the  words  are,  "Provided 
always  that  in  all  cases  in  which  such  copyright  shall  belong,  in 
whole  or  in  part,  to  a  publisher  or  other  person  who  shall  have 
acquired  it  for  other  consideration  than  that  of  natural  love  and 
affection,  such  copyright  shall  not  be  extended  by  this  Act." 

In  my  opinion  it  did  not  belong  to  him  at  all,  and  therefore  it 
did  not  belong  wholly  or  in  part  to  him. 

Then  it  is  said,  with  some  plausibility,  taking  the  argument 
which  was  addressed  to  me  by  Mr.  Bwiiing,  that  there  is  no  per- 
son to  whom  it  belongs,  as  it  was  from  the  first  devoted  to  a 
charity.  But  I  do  not  think  that  that  argument  will  really  avail 
him ;  because  the  meaning  of  those  words  is,  that  where  the  aathor 
is  not  sole  and  absolute  owner,  or  has  not  given  the  copyright  for 
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natural  love  and  affection,  in  those  cases  the  Act  shall  not  apply,      L.  J.  J. 
unless  the  author,  having  regard  to  his  own  benefit  or  his  own        1874 
Tiews  upon  the  subject,  shall,  before  the  expiration  of  the  existing    MAtarAr^ 
copyright,  have  entered  into  an  agreement  with  the  then  owner.        Gnwnm. 

That,  however,  was  not  done.    The  real  owner  is  not  the  author,        — 
The  Plaintiff  does  not  pretend  to  have  the  slightest  beneficial  in- 
terest in  the  matter,  and  there  has  been  no  minute  of  any  kind 
entered  at  the  proper  registry  of  any  agreement  between  the 
Authors  and  the  beneficial  owners  of  the  copyright. 

It  appears  to  me  that  the  words  of  the  statute  are  too  strong  to 
be  got  over.  Of  course,  such  a  case  as  this  was  never  contem- 
plated by  the  Legislature,  and  was  never  thought  of  by  the 
Wesl^an  Society;  otherwise  they  might  have  got  over  the  diffi- 
culty by  treating  the  Conference,  or  some  other  person  on  behalf 
of  the  Conference,  as  the  beneficial  owner,  as  they  might  probably 
be  treated  for  the  purposes  of  this  Act  But  having  regard  to  the 
words  of  this  4th  section,  I  am  of  opinion  that  the  order  of  the 
Master  of  the  Bolls  was  right,  and  that  the  appeal  motion  must  be 
refused  with  costs. 

Solicitors  for  the  Plaintiff:  Messrs.  Walker  dt  BaHiseoinbe. 
tSolicitors  for  the  Defendants :  Messrs.  Watson  &  Sans. 
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L  0.  ANDREW  V.  RAEBURN. 

and  L.  J  J. 

,874  [1874    A.    22.] 


Praciice--Eearing  in  Camera— Suit  to  rettrain  PMieatian  ofFrivaie 
^^^'  Letters. 

It  18  oontraiy  to  the  practice  of  the  Court  to  hear  causes  in  private  with- 
out the  consent  of  both  parties,  except  in  cases  which  affect  lunatics  or 
wards  of  Court. 

But  whether  the  Court  would  not  hear  a  cause  in  private  without  the 
consent  of  one  of  the  parties,  if  the  whole  object  of  the  suit  would  be  de- 
feated by  a  hearing  in  public,  qumre. 

xHIS  was  an  appeal  from  an  order  of  Yice-Chancellor  £aam. 
The  suit  was  instituted  for  the  purpose  of  restraining  the  De- 
fendant from  printing,  publishing,  or  parting  with  certain  letteis 
and  copies  of  letters,  or  from  divulging  the  contents  thereof. 

The  documents  in  question  consisted  of  thirty-four  letters  and 
copies  of  letters  which  passed  between  one  or  other  of  the  Plain- 
tiffs  and  a  third  party,  and  five  letters  and  copies  of  letters 
which  passed  between  the  Defendant  and  a  third  party.  The 
yice-ChanceUor  granted  an  interlocutory  [injunction  restraiaiBg 
the  publication  of  any  of  the  letters  till  the  hearing,  on  whid 
occasion  he  heard  the  argument  in  private,  on  the  application  of 
the  Plaintiffs,  but  against  the  wishes  of  the  Defendant  From 
this  decision  the  Defendant  appealed. 

Mr.  Eay,  Q.C.,  and  Mr.  W.  F.  Bdbinsan,  for  the  Plaintiffi,  asked 
that  the  appeal  might  also  be  heard  in  private,  on  the  ground  that 
the  matter  could  not  be  properly  argued  without  referring  to  the 
contents  of  the  letters,  and  that  if  they  were  read,  the  whde 
object  of  the  suit  would  be  defeated.  The  Divorce  Court  con- 
stantly exercised  the  discretion  of  hearing  cases  in  camera,  ^^ 

public  morality  would  be  outraged  by  a  public  hearing :  H. ^• 

a (1)  ;  BameU  v.  Bamett  (2).    And  the  Court  of  Chancery 

had  the  same  discretion,  and  would  exercise  it,  whether  botii 
parties  consented  or  not,  in  a  proper  case :  Offle  v.  BrcmdUnff  (3)   : 
In  re  Lord  Portsmouth  (4). 

(1)  29  L.  J.  (P.  &  D.)  29.  (8)  2  Ruas.  &  My.  688. 

(2)  Ibid.  28.  (4)  Coop.  G.  106. 


I87i 


V, 
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Sm  W.  M.  Jahes^  L.  J. : — ^In  cases  where  wards  of  Court  and       L.  o. 
lunatics  are  concerned,  the  Court  exercises  its  discretion  without 
the  consent  of  the  parties.    Are  there  any  instances  of  this  being 
done  in  other  cases  ? 

Mr.  Swwndon^  Q.C.,  and  Mr.  Whitehomey  for  the  Defendant,  de- 
clined to  give  their  consent  to  a  private  hearing ;  but  they  were 
willing  to  give  an  undertaking  not  to  refer  to  the  contents  of  the 
letters  if  the  case  were  heard  in  public.  The  question  at  issue 
on  this  appeal  was  as  to  the  right  to  restrain  the  publication 
of  such  of  the  letters  as  were  not  written  by  the  Plaintiffs,  and 
was  quite  independent  of  the  nature  and  contents  of  the  letters. 

Lord  Caibns,  L.O.  : — 

If  it  had  appeared  to  me  that  this  was  a  case  in  which  a  hearing 
in  public  would  cause  an  entire  destruction  of  the  whole  matter 
in  dispute,  I  should  have  taken  time  to  consider  whether  it  was 
consistent  with  the  practice  of  the  Court  to  hear  it  in  private 
even  without  the  consent  of  both  parties,  in  order  to  prevent  such 
entire  destruction  of  the  matter  in  dispute.    But  from  the  nature 
of  this  case  it  appears  to  me  impossible  to  say  that  the  subject  of 
the  suit  would  be  destroyed  by  a  public  hearing.    If  the  argument 
could  not  be  conducted  without  reading  the  letters  it  might  pro- 
bably defeat  the  object  of  the  suit  to  hear  it  in  public.     Bat  it  is 
clear  that  it  may  be  argued  without  their  being  read,  possibly 
even  without  the  Court  seeing  them.    But  if  necessary  they  may 
be  handed  up  to  the  Court.    Mr.  SwansUm  assures  us  that  he 
does  not  intend  to  read  any  of  them,  and  if  Mr.  Kay  finds  it 
necessary  that  the  Court  should  know  their  contents,  he  can  hand 
them  up  to  the  Court.    Under  these  circumstances  I  do  not  think 
it  would  be  right  to  deviate  from  what  is  undoubtedly  the  practice 
of  the  Court — ^not  to  hear  a  case  in  private  except  with  the  consent 
of  both  parties. 

Sir  W.  M.  James,  L.  J. : — 

I  am  entirely  of  the  same  opinion.    If  I  thought  that  a  public 
hearing  could  have  the  effect  of  making  public  what  if  is  the 

2T2  1 
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L.  0.  whole  object  of  the  suit  to  keep  secret,  I  should  have  felt  a  diffi- 

^  '  culty  in  refusing  to  allow  this  appeal  to  be  heard  in  private, 

wvw  But  as  Mr.  Stoanston  says  that  he  does  not  intend  to  read  any  of 

'^"*"^  the  letters,  there  is  no  occasion  to  depart  from  the  practice  of  the 

^Lambomm.  Court 

Sib  G.  Melush,  LJ.,  concurred  (1). 

Solicitors  for  the  Plaintiffs :  Messrs.  HoUams,  Son,  &  Coward, 
1   Solicitors  for  the  Defendant :  Messrs.  Lewis,  Munns,  db  Longdsn, 

(1)  The  appeal  was  afterwards  heard  they  would  be  in  fact  detenniuing  the 

by  the  Lords  Justices,  who  affirmed  whole  question  in  the  suit  before  the 

the  order  of  the  Yice-GhaQcellor,  on  hearing, 
the  ground  that  if  they  discharged  it 
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Afra  20,  21. 


GREAT  WESTERN  INSURANCE  COMPANY  v.  CUNUPFR      L.  jj. 

[1869    G.    98.]  ^^* 

AgetU-i-Ccmmisnanfrom  other  side — Cfharges — Insurance — Negligence — 

Bemedy  txt  Law, 

A  marine  insaranoe  company  in  New  York  appointed  a  firm  of  merchants 
in  London  their  agents  for  settling  claims  in  England  and  for  effecting  re* 
insurances.  For  settling  the  claims  the  agents  were  to  receive  a  fixed  per- 
centagCy  bnt  nothing  was  provided  as  to  remuneration  for  re-insuring.  Ac- 
cording to  the  custom  as  between  underwriters  and  brokers^  the  agents  were 
allowed  by  the  underwriters  6  per  cent,  on  each  re-insurance ;  and  also  at  the 
end  of  the  year,  on  the  general  balance  between  the  underwriter  and  the  broker, 
12  per  cent,  on  the  profits  of  the  year,  if  there  were  profits.  The  firm  in 
London  were  in  the  habit  of  receiving  both  these  percentages,  but  only  the 
6  per  cent,  was  mentioned  in  thieir  accounts  sent  to  the  insurance  company. 
The  company  discovered  this  in  1866,  but  made  no  objection  to  it  until 
1868.  In  1869  the  company  filed  a  bill  against  the  firm  in  London  for  an 
account  in  which  the  12  per  cent,  should  be  accounted  for ;  claiming  also  re- 
payment of  certain  sums  as  interest ;  and  praying  that  the  firm  in  London 
might  in  the  account  be  held  liable  for  neglect  in  not  re-insuring  a  certain 
vessel : — 

Edd,  that  under  the  circumstances  the  firm  in  London  were  entitled  to 
retain  the  12  per  cent,  received  by  them  as  remuneration ;  and  were  also 
entitled  to  the  interest  charged  by  them : 

EM^  further,  that  the  loss  sustained  by  the  alleged  neglect  of  the  firm  in 
London  could  only  be  recovered  at  law ;  and  that  the  bill  must  therefore  be 
dismissed. 

Decree  of  Bacon,  V.C.,  reversed. 

1  HE  bill  in  this  case  was  filed  by  the  Oreai  Western  Inswranee 
Company,  a  marine  insurance  company  at  New  York,  against  Mr. 
John  O.  FickersgiU  Owdiffe  and  Mr.  W.  O.  PiekersgiU^  as  represent- 
ing the  firm  of  PickersffiU  &  Son,  merchants  in  London,  formerly 
agents  for  the  company,  charging  them  with  negligence,  and  with 
making  charges  improperly,  and  praying  for  an  account. 

In  June,  1858,  Mr.  Lathers,  the  president  of  the  Oreai  Western 
Insurance  Company,  wrote  to  Messrs.  FickersgUl  dt  Son,  stating  that 
the  company  proposed  .to  make  some  of  its  policies,  on  cargoes  of 
cotton  and  other  produce  destined  for  Europe,  adjustable  and  pay- 
able by  an  agent  in  London  or  Liverpool  in  case  of  loss  or  claim, 
and  that  the  object  of  this  letter  was  to  ascertain  if  such  an  ap- 
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L.  JJ.  pointment  would  be  agreeable  to  Messrs.  PickersffiU  &  San,  and 

im  what  compensation  they  would  expect  for  such  service. 

C^T  ^^  ^^  Messrs.  PickersfftU  &  Son  answered  that  they  would 

-^■J™'^,  have  much  pleasure  in  undertaking  the  agency  for  settling  and 

V,  paying  claims,  on  the  usual  terms,  say  2^  per  cent,  on  the  amount 

GUKLIFFE.  .  , 

paid. 

The  president  acknowledged  the  receipt  of  this  letter,  and  wrote 
again,  giving  directions  as  to  the  books  to  be  kept,  so  as  to  give 
the  company  the  benefit  of  the  prompt  and  efficient  attention  of 
Messrs.  PickersffiU  &  Son  in  each  case.  And  he  proceeded  to  saj, 
'*  Of  course  the  company  will  expect  to  pay  you  for  all  disburse- 
ments of  this  character  which  you  may  deem  it  judicious  to  make 
to  protect  its  interest  in  any  way.  And  perhaps  it  would  be  well 
for  you  to  employ  an  intelligent  clerk  at  a  moderate  salary,  and 
set  apart  a  special  desk  for  his  use  ait  the  expense  of  the  company, 
as,  with  your  permission,  we  shall  frequently  have  re-insuranee 
and  other  business  negotiations  to  make  through  you.  Our 
southern  cotton  business  is  very  large  and  increasing,  and  oftai 
requires  heavy  re-insurances  on  caigoes  by  British  vessels  which 
we  cannot  always  get  covered  here.  We  are  compelled  to  take 
'  these  large  amounts  as  they  come  under  our  numerous  open 
policies.  Indeed  we  often  have  excessive  lines  from  Ead  India  ^i 
other  distant  ports  falling  under  open  policies  which  cover  bankers' 
credits.  Is  it  practicable  to  get  them  re-insured  with  your  under- 
writers ?  Could  I  rely  on  being  able  to  place  from  $50,000  to 
$100,000  through  you  at  any  time,  current  rates  ?' 

Messrs.  PieJcersgiU  in  answer  said,  **  With  regard  to  re-insuranee§ 
we  do  not  anticipate  any  great  difficulty  in  effecting  at  Lhfti 
any  you  may  have,  at  the  current  rates  and  on  the  conditions  usual 
at  that  establishment,  provided  that  there  is  nothing  very  unusual 
or  extraordinary  in  the  risks,  and  that  you  give  us  instructions  io 
re-insure  as  early  as  practicable." 

Many  other  letters  passed  between  the  parties,  several  as  to  the 
time  wlien  interest  was  to  be  charged  on  the  premiums  paid. 

The  agency  began  and  was  continued  on  diese  terms  until  1863, 
when  a  new  agreement,  dated  the  26th  of  June,  was  entered  into 
between  the  parties.    The  material  portions  were  as  follows: — 

^  Whereas  the  said  OrecU  Western  Insurance  Company  of  3W 
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York  are  desirous  of  appointdng  agents  in  this  country  to  take       L.JJ. 
risks  on  their  behalf,  and  to  issue  policies  to  the  parties  in  respect        1S74 
of  the  risks  so  taken,  and  the  said  firm  of  Jciin  PipkersgiU  db  Son      qbiat 
have  agreed  to  accept  such  agency,  and  the  parties  have  agreed  to  i^JSiSSoob 
enter  into  the  stipulations  hereinafter  contained,  ^v* 

**  Now  these  presents  witness,  and  the  said  parties  hereto  do        

hereby  mutually  promise  and  agree  to  and  with  each  other  in 
manner  following,  that  is  to  say : — 

''  That  the  said  firm  of  Messrs.  John  PickeTsgiU  &  Son  shall  be- 
come and  be  the  exclusive  agents  of  the  Greai  Western  Insurance 
Company  in  London,  for  the  purpose  of  taking  risks  upon  ships,  or 
freights,  or  upon  goods,  wares,  or'  merchandises,  or  bottomry,  or 
respondentia  interests,  either  for  time  or  for  any  voyage  or  voyages, 
and  the  said  firm  shall  also  act  as  such  agents  for  the  purpose  of 
investigating,  and  settling,  and  adjusting  and  paying  all  claims 
that  may  arise  upon  such  policies,  or  any  of  them,  and  of  resisting 
any  claim  or  claims  upon  such  policies  which  the  said  John 
PickersgiU  &  Son  may  consider  ought  not  to  be  paid;  never- 
theless the  said  John  PickertgiU  &  Son  shall  conduct  the  business 
under  the  direction  of  the  Oreat  Western  Insurance  Company  and 
subject  to  such  written  instructions  as  they  may  receive  £rom  time 
to  time  from  the  said  company  in  regard  to  the  conduct  of  the 
said  agency." 

The  agreement  then  contained  provisions  as  to  the  books  to  be 
kept,  and  the  interest  to  be  charged,  and  the  discretion  to  be  left 
to  Messrs.  PickersgtU,  and  proceeded : — 

**  The  remuneration  to  the  said  firm  of  John  PickersgiU  d  Son, 
for  conducting  the  business  as  such  agents,  shall  be  as  follows : — 
A  commission  of  5  per  cent,  upon  the  premiums  made  in  each 
and  every  year  during  the  continuance  of  this  agreement  These 
commissions  to  be  calculated  upon  the  premiums,  after  deducting 
therefrom  the  discount  allowed  to  the  assured,  and  the  usual 
brokerage  of  £5  per  cent,  paid  or  allowed  to  the  broker ;  but  in 
the  event  of  any  premiums  being  lost  the  commission  upon  such 
premiums  is  to  be  calculated  upon  the  net  amount,  after  deduct- 
ing the  brokerage  and  discount  that  would  have  been  allowed  had 
such  premiums  been  duly  paid  at  maturity 
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1874'  adjusting,  and  paying  loBses,  averages,  or  retorns  on  policies 

Gbbat  issued  in  London^  and  for  the  payment  of  losses  on  policies  issued 

IhtomctOo  **  Lw^rpooL    Where,  by  the  terms  of  such  policies,  when  issued, 

V-  it  is  stipulated  that  the  payment  of  any  claim  thereunder  shall  be 

.^  made  in  London  by  the  said  John  Pielcer$g%U  &  Son,  the  said  Jokm 

PickersgiU  &  Son  shall  make  no  charge  for  paying  the  same." 

The  "agency  under  th^  last-mentioned  agreement  continned 
until  some  time  in  May,  1866,  when  it  was  discontinued ;  and  the 
original  agency  was  continued  until  the  1st  of  April,  1868. 

Meanwhile,  on  the  11th  of  November^  1865,  Jchn  PiekengiH, 
the  father  and  senior  partner,  died.  The  business  was  continued 
by  his  son,  Mr.  J.  0.  PuHcemgitt  Cwdiffe,  alone;  but  he  and  hii 
brother  WiOiam  CunUfe  Piekengill  were  executors  of  the  latb^. 

The  bill  was  filed  in  1869  against  Mr.  /.  0.  P.  Ounliffe  and  Mr. 
W.  O.  PickersgiU,  and  in  asking  for  an  account  raised  three  causes 
of  complaint ;  the  first  was  for  not  re-insuring  a  vessel  called  the 
Soger  A,  Hiem,  the  fsLcts  respecting  which  were  these: 

On  the  24th  of  November,  1865,  the  secretary  of  ihe  company 
wrote  to  Messrs.  PickersgiU  as  follows : — 

^  I  find  you  report  as  having  taken  £3245  per  barque  Bderi, 
New  Orleans  to  Liverpool.  As  our  line  by  this  vessel  was  already 
full,  please  re-issue  the  warrant  you  have  taken ;  and,  in  order  to 
prevent  a  like  occurrence  in  future,  we  will  furnish  you  weekly 
lists  of  vessels  sailing  from  6uZf  ports  to  Europe  upon  which  ws 
have  fall  lines,  that  you  may  decline  risks  offered  upon  vessels 
thus  reported.  Annexed  please  find  a  list  of  vessels  from  Gulf 
ports  upon  which  we  are  already  full ;  and  should  you  have  takea 
any  risks  upon  them,  you  will  please  re-insure."  .... 

Annexed  to  this  letter  was  a  list  of  thirty-seven  vessels,  amongst 
which  was  the  Soger  A.  Eiem,  sailing  from  Mobile  to  Liverpool,  oq 
which  vessel  Messrs.  PickersgiU  had  taken  an  insurance  for  £3500. 
After  attempting  to  re-insure  they  wrote  to  the  company  thai 
'*in  consequence  of  the  recent  numerous  and  heavy  losses  an 
cotton  in  the  Oidf  there  was  almost  a  panic  amongst  many  of  the 
underwriters  on  this  side,  and  therefore  we  could  not  re-insnre  as 
you  wish,  except  at  extraordinary  (and  what  we  considered  ezoes- 
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siye)  rates  [if  even  then],  eBpecially  as  some  of  the  vessels  sailed      L.  JJ. 
about  the  time  of  the  hurricane.    We  therefore  think  it  better  to        1874 
inclose  you  a  list  of  the  vessels  not  arrived  on  which  we  have      Gmut 
taken  lines,  and  leave  you,  if  you  deem  it  necessary,  to  effect  t-^*^"^™^ 
re-insurance  on  your  side.    If  we  remember  rightly,  you  stated,         v. 

when  here,  that  these  risks  were  freely  taken  in  New  York  at  1^       

per  cent.,  which  will  enable  yon  to  re-insure  at  a  considerable 
profit,  whereas  we  should  have  to  do  so  at  a  loss." 

This  letter  was  received  about  the  21st  of  December.  In  the 
meantime,  on  the  19th  of  December,  1865,  the  ship  Boffer  A. 
Stem  was  stranded  off  Mobile,  whereupon  the  risk  taken  by  Messrs. 
PickengiU  on  behalf  of  the  company  was  converted  into  a  loss  of 
£3500. 

The  company  complained  of  this  loss,  and  said  that  it  was  the 
duty  of  Messrs.  PtdceregtU,  as  agents,  to  insure  when  directed  to 
do  so.  Messrs.  PickengiU  answered  that  they  had  done  their  best^ 
and  that  their  great  anxiety  was  to  save  the  company  from  the 
loss  by  the  exorbitant  rates  they  would  have  had  to  pay ;  and  other 
correspondence  passed  between  them  on  the  subject. 

The  second  cause  of  complaint  was  that  Messrs.  PtekeregiU  dk 
Son  had  charged  interest  in  a  manner  which  the  Plaintiffs  thought 
wrong.  This  complaint  involved  no  question  of  law,  and  the 
judgments  of  their  Lordships  contain  sufficient  statements  of  the 
facts. 

The  third  cause  of  complaint  was,  that  in  their  accounts  Messrs* 
PiekengiU  had  not  charged  themselves  with  and  had  retained  a 
certain  allowance  of  12  per  cent,  made  to  them  by  underwriters. 

As  to  this  it  appeared  that  there  were  two  systems  of  insurance 
between  brokers  and  underwriters :  the  cash  system  and  the  credit 
system.  On  the  credit  system,  which  was,  at  the  request  of  the 
company,  adopted  by  Messrs.  PiekersffiU  dt  Son,  the  broker  is 
debited  with  the  premium,  and  credited  with  5  per  cent  for 
brokerage  in  his  account  with  the  underwriter,  upon  the  insurance 
being  effected.  The  account  is  continued  up  to  the  31st  of 
December  in  each  year,  and  in  this  account  the  underwriter  is 
debited  with  the  losses  which  have  arisen  upon  the  risks  protected 
by  insurances;   and  if  upon  the  balance  of  the  account  the 
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L.  JJ.      amonnt  of  the  premiumfiy  less  brokerage,  exceeds  the  amoant  of 

1874       the  losses,  so  that  the  underwriter  has  money  to  receiye,  the 

Gbsat      underwriter  allows  to  the  broker  a  reduction  of  12  per  cent,  upon 

jjjJ^J^^J^  the  balance  which  the  broker  pays  to  the  underwriter.    On  the 

«•         other  hand,  if  the  losses  exceed  the  premiums,  less  brokerage,  the 

broker  does  not  receive  any  allowance  upon  the  amount  of  the 

premiums  which  he  pays  in  account.  This  deduction  or  allowance 
of  12  per  cent,  is  called  discount 

Messrs.  PiekersffiU  had  retained  both  the  5  per  cent,  and  the 
12  per  cent.     The  5  per  cent  appeared  in  their  accounts,  but  the 
12  per  cent  did  not  appear,  and  according  to  the  PlaintiflB,  not 
until   1866,  when  the  vice-president  of  the  company  was  in 
England,  was  it  discovered  that  the  firm  were  obtaining  the 
brokerage  of  12  per  cent,  from  the  underwriters.    The  Defendants 
alleged  that  the  so-called  discount  of  12  per  cent  was  an  optional 
payment  on  the  part  of  the  undierwriter,  and  that  it  could  not  be 
enforced  as  a  legal  claim.    It  was  calculated  upon  the  eventual 
balance,  if  any,  upon  the  account  between  them,  of  premiums  ov» 
losses  appearing  at  the  end  of  the  year,  and  was,  in  fiftct^  a  gratuity 
to  the  broker  to  induce  him  to  bring  a  profitable  class  of  business 
to  the  underwriter.    They  further  stated  that  the  re-insurances 
were  effected  by  them  in  their  own  names,  and  on  their  own  re- 
sponsibility, as  the  underwriter  on  this  side  would  not  give  credit 
to  a  foreign  company,  and  both  the  premiums  and  losses  were 
carried  to  the  account  of  the  firm  by  the  underwriters,  and  not  to 
the  account  of  the  company,  to  whom  the  underwriters  were 
strangers.     The  Defendants  also  denied  that  this  12  per  cent 
was  received  by  them  as  agents  of  the  Plaintiffs,  for  that  Messrs. 
PiekersffUl  never  were  the  agents  of  the  Plaintiflh  for  the  poipose 
of  re-insurance,  and  simply  executed  their  orders  as  brokera 

The  Defendants  in  their  answer  further  pleaded  that  the  remedy 
of  the  Plaintiffs  was  at  law,  and  claimed  the  same  benefit  as  if 
they  had  demurred. 

A  considerable  amount  of  evidence  was  adduced,  especially  as 
to  the  alleged  neglect  to  re-insure,  and  the  difficulty  of  re-insuring 
the  Boffer  A.  Hiem, 

The  Yice-Chancellor  Bcuson  made  a  decree  for  an  accounti  de- 
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ciding  in  &Toar  of  the  Plaintiffs* 
dispute  (1). 

The  Defendants  appealed. 

(1)  1874.  Feb.  18. 

Sir  Jamxs  Baook,  T.G.,  after  stating 
the  facts  of  ihe  case,  and  reading  the 
letters  and  the  agreement  between 
the  company  and  Messrs.  PickeragiU^ 
said  that  it  seemed  to  him  impos- 
sible to  deny,  after  reading  those 
letters^  and  having  regard,  moreover,  to 
the  subsequent  transactions  between  the 
Plaintiffs  and  Messrs.  PickerdgiU^  that 
aa  agency  in  the  full  sense  of  the 
term  had  been  tmdertaken  by  Messrs. 
FickengiU.  It  also  seemed  to  him  im- 
possible to  doubt  that  Messrs.  Pickers 
giU  did  undertake  from  the  begin- 
ning the  business  of  re-insurance  as 
well  as  what  other  business  migbt  be 
committed  to  them  by  their  correspon- 
dents in  New  Yorh^  and  that  it  was  a 
mistake  to  call  them  brokers.  It  had 
been  convenient  for  the  Defendants  to 
conduct  the  argument  as  if  tbey  had 
been  insurance  brokers ;  but  they  were 
not,  as  far  as  His  Honour  knew,  pro- 
perly called  by  that  name  in  any 
instance.  They  were  not  brokers ;  they 
were  described  in  the  bill  as  being 
merchants;  they  were  addressed  as 
merchants;  they  admitted  in  their 
answer  that  tiliey  were  merchants,  and 
in  the  character  of  merchants,  acting 
as  agents  for  persons  in  a  foreign  coun- 
try, but  in  their  name,  and  on  their 
behalf,  they  effected  insurances  at 
ZZoycTtf,  not  qua  brokers — ^they  were  not 
brokers — they  were  not,  as  in  other 
cases,  agents  both  for  the  underwriters 
and  the  persons  insuring.  It  was  a 
mistake  altogether,  a  fJEdlaoy  which  had 
pervaded  the  greater  part  of  the  ar- 
gument on  behalf  of  the  Defendants,  to 
treat  Messrs.  PickerdgtU  as  ever  having 
been  in  any  sense  insurance  brokers. 
If  the  company   at   New   York  had 
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Gbxat 

been  here  resident  and  had  desired  to  ^  W«rrgay^ 

^,  ,,    ,  .  '  iNSrXAVCE  uo. 

re-msure,  they  would  have   gone  to  ^^ 

LhycTi  and  have  effected  the  insu-  GuMLrrFB. 
ranees;  they  would  want  no  broker  "^^ , 
for  that  purpose,  they  would  go  in 
their  own  persons  and  effect  the  re- 
insurances. Brokers  might  be  usefully 
employed  in  a  variety  of  transactions 
relating  to  insurances  and  re-insu- 
rances; but  a  shipping  broker  or  an 
insorance  broker  had  no  place  in  such  a 
case  as  this.  It  was,  in  short,  an 
agency  in  its  full  terms,  that  is  to  say, 
it  was  doing  by  a  hand  here  that  which 
the  hand  in  Ameriea  was  not  large 
enough  to  reach  to  this  country  to  do 
for  itself ;  it  is  done  for  him  and  in  a 
sense  by  him. 

Then  what  was  rs-insurance?  An 
insurance  company  was  practically 
bound  to  accept  any  insurance  that  was 
offered  to  it  for  whatever  amount,  pro- 
vided there  was  no  other  objection ;  but 
as  according  to  the  constitution  of  most 
companies  there  was  a  limit  beyond 
which  they  would  not  pledge  the  liability 
of  the  company,  they,  when  the  sum  was 
too  large,  re-insured;  that  is  to  say, 
they  effected  an  insurance  with  another 
office,  or  some  other  person,  for  some 
part  of  the  sum  they  had  taken.  That 
in  common  parlance  was  called  re-in- 
surance, though  not  with  very  perfect 
accuracy  so  called.  The  honesty  and 
the  propriety  of  it  could  not  be  ques- 
tioned. 

His  Honour  then  stated  the  facts  as 
to  the  insurance  on  the  Boger  A,  Hiem^ 
and  proceeded  to  say  that  one  of  the 
questions  in  the  cause  was  whether 
there  had  beeji  such  neglect  on  the  part 
of  the  Messrs.  PickersgiU  in  not  re- 
insuring a  certain  ship  as  justified  the 
Plaintiffs  in  seeking  to  be  reimbursed 
for  the  consequence  of  that  neglect.    It 
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Mr.  /.  Pearson,  Q.C.,  and  Mr.  Millar,  for  the  Appellants  :— 

As  to  the  sum  retained  by  us  as  discount,  it  is  always  the  custom 
Gm^     to  make  this  allowance  when  there  has  been  a  profit :  Xenas  t. 
iKBUBAHioiCo.  Wiekham  (1).    We  had  the  same  right  to  that  allowance  as  we 

OUHUFFB.  ~ ' 


might  be  that  if  that  was  the  only  trans- 
action between  the  parties,  or  tiie  only 
subject  of  difference  between  the  par- 
ties, a  bill  in  equity  would  not  lie  for 
the  purpose ;  but  in  the  relation  which 
existed^' between  these  principals  and 
their  agents,  His  Honour  could  not 
take  out  of  the  transactions  between 
them  any  particular  topic  or  any  par- 
ticular article  and  say  that  because  it 
was,  in  its  nature,  separate,  there- 
fore it  could  not  be  included  in  the 
relief  which  was  sought  by  this  bill. 
If  so,  the  same  might  be  said  of  eyery 
particular  item  in  every  account,  be- 
cause every  account  consists  of  items ; 
and  each  particular  thing  might  be 
taken  out  as  not  part  of  the  account, 
such  as  the  purchase  of  goods,  advances 
of  cash,  and  a  variety  of  such  items. 
If  it  was,  as  His  Honour  thought  it 
was,  a  part  of  the  duty  of  the  agent  to 
re-insure  the  ship  upon  the  letters  which 
he  received,  and  if  re-insuranoe  formed 
any  part  of  the  general  agency,  it  must 
be  covered  by  the  general  agency 
accounts,  and  must  be  taken  into  con- 
sideration when  those  accounts  are 
settled.  Turpin  v.  BUton  (5  Man.  & 
G.  455)  and  other  cases  which  had  been 
referred  to  did  not  in  the  slightest 
degree  affect  the  principle. 

His  Honour  then  read  passages  from 
the  letters,  the  answers,  and  the  evi- 
dence, coming  to  the  conclusion  that 
the  agency  was  established,  the  instruc- 
tions were  definite  and  explicit,  the 
thing  to  be  done  was  one  in  the  ordi- 
nary course  of  business  which  Messrs. 


PickersgiU  had  undertaken,  the  ex- 
cuse for  not  doing  it  was  in  itself  in- 
suflBcient  and  could  not  be  relied  upon 
in  the  least.  In  his  Hononr^s  €|»man 
the  Defendants  had  totally  failed  in 
suggesting  excuses  for  not  re-insoiing. 
Therefore,  upon  the  principles  not  only 
of  the  cases,  but  upon  the  oommonest 
principles  of  justice  and  hones^, 
Messrs.  PickengiU  having  occasioned 
the  loss  by  neglecting  their  dofy  ss 
agents,  the  Defendants  wne  liable  to 
make  it  good. 

The  other  matters  in  the  bill  wen 
said  to  have  been  introduced  as  pad- 
ding merely.     But  the  Flaintifis  were 
not  to  be  answered  by  such  a  sug- 
gestion as  that.    From  the  time  when 
the  agency  began,  the   agents  were 
bound  to  conduct  their  business  pru- 
dently, properly,  and  above  all,  fritb- 
fuUy ;  and  the  Plaintiffs  found  oat 
that  there  were  certain  things  in  tlie 
accounts  which  they  were  entitied  to 
complain  of.    They  filed  the  bill  for 
an  account,  and  there  was  no  reason 
why  they  should  not.    It  was  said  diak 
the  matters  in  dispute  might  be  decided 
at  law,  and  that  there  oould  not  be  aa 
approach  to  this  C!ourt  in  any  case  where 
the  principal  had  a  right  to  have  an  ac- 
count from  the  i^enU  The  law  waa  well 
settled  as  to  that.  It  was,  that  a  principal 
had  a  right  to  have  an  account  fimn  hit 
agent.    Of  course  he  took  it  at  his  owd 
risk.    All  that  could  be  expected,  or 
that  could  reasonably  be  required  inm 
him,  was,  that  he  should  state  a  ease 
to  satisfy  the  Court  that  there  was 
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had  to  the  brokerage,  and  that  has  not  been  disputed.  Messrs. 
PickersgiU  were  general  insurance  brokers^  and  received  this 
allowance  from  the  underwriters,  not  in  respect  of  this  particular 
transaction,  but  on  the  balance  of  all  the  transactions,  and  it  would 
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some  reason  to  dispute  the  accounts 
that  had  been  rendered. 

His    Honour    then    expressed    his 
opinion  thafr  the  Plaintififs  were  right 
as  to  the  question  of  interest.    But  as 
to  the  allowance,  that  went  upon  much 
more  delicate  ground.    Nothing  was 
better  settled  in  this  Court  than  that 
if  a  man  was  an  agent,  that  is,  in  other 
words,  a  trustee — an  agent  in  a  fidu- 
ciary character — ^it  was  incompetent  to 
him  to  receive  a  gratuity  of  any  sort 
or  kind.    That  could  not  be  disputed 
as  a  general  principle,  and  the  only 
question  was,  whether  it  applied  to 
this  particular  case.    Now  this  was 
simply  the  case  of  principals  who  could 
not  be  bodily  present  in  this  country, 
but  employed  another  to  enter  into 
oertain    commercial   engagements  for 
them.    Could  anything  be  more  strictly 
within  the  discipline  of  a  fiduciary  em- 
ployment?    The  principal  stipulated 
for  the  hire;  he  agreed  to  the  com- 
mission to  be  paid,  and  then  said: 
**  Now,  go  in  my  name,  in  my  person, 
on  my  account,  for  my  interest,  not 
for  your  own,  go  and  do  this  thing  for 
me ;"  and  the  agent  went,  and  in  his 
discha^  of  that  duty  he  stipulated, 
or  reoeived  a  benefit  for  himself  not 
included  in  the  contract  between  him- 
self and  his  principal.    Was  there  an 
instance  to  be  referred  to  where  that 
had  been  allowed  in  a  Court  of  Equity  ? 
There  were  plenty  of  instances  to  the 
contrary,  but  no  case  in  which  it  ever 
happened  that  such  agents  as  these  gen- 
tlemen were  had  stipulated  for  them- 
aelyes,  or,  without  stipulation,  had  re- 
ceiyed  for  themselves  any  benefit  of  that 
nature.    If  Mr.  LcUhera  had  been  here 


in  his  own  person,  as  president  of  the 
society,  he  would  have  effected  the  in- 
surance for  himself,  and  would  not  have 
wanted  a  broker.  If  it  suited  these  gen- 
tlemen, in  the  course  of  their  business, 
to  have  dealings  on  another  footing, 
well  and  good.  They  were  perfectly 
competent  to  do  so,  but  were  not  com- 
petent to  take  an  allowance  which,  if 
it  was  made  at  all,  would  have  been 
made  in  favour  of  the  principal.  If  it 
was  their  intention  to  do  00,  then  the 
observation  of  Lord  Justice  JanieSf  in 
the  case  of  Qtieen  of  Spain  v.  Farr 
(89  L.  J.  (Ch.)  78, 76),  applied  directly : 
*'  If  a  man  is  going  to  charge  commis- 
sion, let  him  say  it  is  oomnussion." 

Then  it  was  said  that  because  this 
was  discovered  in  1866,  and  the  bill 
had  not  been  filed  till  1869,  there  had 
been  aoquieeoence.  It  was  easy  to  un- 
derstand that  there  was  not  any  very 
great  disposition  to  quarrel  with  per- 
sons who  had  been  so  long  connected 
together  in  important  transactions  of 
this  kind,  and  His  Honour  could  not 
think  that  the  lapse  of  time  furnished 
the  least  reason  why  the  Plaintiffs 
should  not,  when  they  discovered  it, 
have  the  accounts  overhauled  and 
pat  upon  the  right  basis,  and  made 
consistent,  not  only  with  the  prin- 
ciples of  this  Court,  but  with  the 
principles  of  fair  dealing  between  the 
parties.  The  Plaintiffs  were  entitled  to 
a  declaration  that  this  loss  happened 
in  the  course  of  transactions — and  was 
not  a  separate  transaction — not  a  thing 
which  could  be  severed  from  the  ordi- 
nary agency  subsisting  between  the 
parties.  They  were  entitled  to  the 
relief  asked  in  that  respect,  and  it 
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L.  JJ.      be  impossible  to  say  what  part  of  it  belonged  to  any  one  trans- 

1874       action.     Moreover^  the  Plaintiffs  knew — at  all  events  since  1866— 

Gbbat       ^^^^  ^3  ^^^^  receiving  this  bonus,  and  yet  they  made  no  complaini 

jj^^I^^qq  As  to  the  interest,  we  are  clearly  right,  and  thus  two  out  of  the 

«•         three  heads  of  complaint  are  disposed  of.    The  third,  which  relates 

—       to  ifie  loss  of  the  ship,  is  a  question  of  negligence,  and  must  be 

tried  at  law.     It  is  essentially  a  question  for  a  commercial  jury : 

Mox6n  V.  Bright  (1). 

Mr.  Kay^  Q.C.,  and  Mr.  Marten^  Q.C.  (Mt.  Benjamin,  Q.C.,  with 
them),  for  the  Plaintiffs : — 

We  employed  Messrs.  PicJcersffiU  as  our  agents,  and  they  acted 
for  us  as  if  they  were  our  secretaries.  They  were  merchants  and 
not  insurance  brokers,  and  had  no  right  to  retain  any  aUowanoe. 
They  were  bound  to  make  this  known  to  their  principals,  and 
could  not  put  the  money  in  their  pockets.  The  terms  between  the 
parties  were  fixed,  and  they  had  no  right  to  more.  It  is  said  that 
there  was  a  custom  to  this  effect,  but  we  cannot  be  bound  by  it 
unless  we  knew  it :  Queen  of  Spain  v.  Parr  (2) ;  TurnbuO  v. 
Qurden  (3).  We  have,  as  principals,  a  right  to  an  account :  Make- 
peace V.  Sogers  (4).  The  question  of  neglect  is  no  doubt  a  questicm 
of  law,  but  may  be  raised  in  equity :  Piggott  v.  WiOiams  (5). 

Mr.  Miliary  in  reply. 

Sir  W.  M.  Jaues,  L.  J. : — 

I  am  of  opinion  that  the  decree  of  the  Vice-chancellor  must  be 
reversed. 

Though  filed  as  a  bill  for  a  general  account  between  principal 
and  agent,  the  bill  was  really  filed  for  the  purpose  of  getting  the 
opinion  of  this  Court  upon  three  questions,  and  three  questions 


must  be  aBoertaiiied  what  the  damage  by  the  bill,  and  the  Defendants  most 

was  which  they  had  sustained.    His  pay  the  Plaintiffs'  costs  to  the  hearing. 

Hononr  would  have  been  very  much  (1)  Law  Bep.  4  Gfa.  292. 

pleased  if  a  jury  had  had  to  consider  (2)  39  L.  J.  (Ch.)  73. 

this  question ;  but  the  law  required  (3)  38  Ibid.  831. 

him  to  do  so,  and  it  was  a  duty  from  (4)  4  D.  J.  &  S.  649. 

which  he  could  not  retire.    The  ac-  (5)  6  Madd.  95. 
count  must  be  taken  in  the  way  prayed 
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only ;  in  fact^  that  is  the  mode  in  which  the  bill  itself  states  the       L«  jj. 
case.  1874 

One  question  is^  as  to  neglect  with  respect  to  the  re-insarance  of      q^^ 
a  ship  followed  by  the  loss  of  the  ship ;  the  next  is  the  question  of  .  ^"""^ 
interest ;  and  the  third  is  the  question  of  discount     Those  are  the         «. 

only  questions  which  haye  arisen,  and  the  Plaintiffs  so  state.  That        

being  so,  there  is  upon  the  face  of  the  bill  an  admission  against  the 
Plaintiffs  that  but  for  those  questions  there  would  be  nothing  to 
litigate  about  in  this  Court  or  in  any  Court. 

Now,  how  do  those  three  questions  stand  ?  First  of  all,  with  re- 
spect to  the  interest^  I  am  of  opinion  that  the  case  intended  to  be 
made  by  this  bill  has  wholly  failed.  The  case  intended  to  be  made 
by  the  bill  was,  not  that  the  Defendants  were  not  entitled  to  claim 
interest  with  respect  to  the  moneys  that  they  paid,  but  that, 
instead  of  charging  interest  from  the  end  of  the  year,  which  was 
the  proper  time  to  do  it,  they  charged  the  interest  &om  the  time 
at  which  the  actual  sums  were  paid  during  the  year;  and  the 
Plaintiffs  allege,  therefore,  that  the  interest  during  that  portion  of 
the  year  ought  to  be  disallowed.  Then  the  answer  to  it  is,  that  if 
the  Defendants  had  been  so  minded,  they  were  entitled  to  have 
charged  interest  from  the  time  the  premium  was  paid,  or  supposed 
to  have  been  paid ;  but  they  did  not,  and  only  charged  interest 
from  the  end  of  the  year,  which  is  upon  the  pleadings  admitted  to 
be  right.  The  accounts  are  produced,  and  there  is  no  trace  of  any 
such  interest  being  charged,  except  at  the  end  of  the  year.  That 
was  the  mode  of  charging  interest  up  to  the  end  of  the  year,  year 
by  year  upon  the  account,  as  the  account  then  stood,  which  went 
on  from  the  beginning  of  the  account  to  the  end  of  the  agency. 
The  course  of  dealing  between  the  parties  is  established  by  a 
succession  of  accounts. 

The  next  question  relates  to  what  are  called  the  premiums  or 
discount — the  allowance  or  gratuity  which  brokers  receive  from 
the  persons  with  whom  they  effect  insurances.  Now,  the  case 
upon  that  is  this:  the  Plaintiffs  say,  '^You  are  our  agents, 
and  you  have  received  a  gratuity  in  the  course  of  that  agency 
which  you  ought  not  to  keep.  You  are  mere  agents,  and  accord- 
ing to  the  principle  of  the  Court,  a  mere  agent  has  no  right  to 
receive  in  the  course  of  his  agency  any  benefit  for  himself ;  he 
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L.  JJ.       has  no  right  to  make  any  profit  in  the  shape  of  discount^  or  any- 

1S74        thing  of  that  kind/'    I  believe  that  the  principle  is  correctly  laid 

Gbbat      down  in  the  case  of  Queen  of  Spain  v.  Parr  (1)^  but  the  questions 

In^ra^Go  ^^^  ^^^'  whether  the  agent  has  been  otherwise  reimbursed,  and 

«.        '  whether  he  has  received  a  gratuity  which  his  principal  is  aupposed  to 

be  ignorant  of.    Whether  Messrs.  PickeragiU  are  called  insurance 

brokers,  or  insurance  agents^  or  merchants  doing  brokerage  busiiiess 
or  insurance  business,  the  mere  name  is  a  matter  of  not  the  slightest 
consequence  whatever.  What  was  done  was  this:  these  were 
gentlemen^  merchants  in  London,  minded  to  do  insurance  business 
as  agents  of  the  Plaintiffs,  and  minded  to  do  other  business,  con- 
nected with  it,  and  apparently  doing  instirance  business,  not  only 
for  the  Flaintifisy  but  for  other  clients  who  came  to  them.  As 
stated  on  the  part  of  the  Plaintiffs,  they  were  agents  to  undei^ 
writers,  and  settled  losses  in  respect  of  policies ;  and  whether  we 
call  them  agents  or  not,  they  were  agents  or  brokers  to  ieffect  re- 
insurances in  those  cases  in  which  re-insurances  were  thought  right 
by  the  principals  in  New  York.  That  was  a  part  of  the  business. 
The  other  part  of  the  business,  it  is  quite  clear,  was  the  bosinass 
which  was  thought  to  be  the  most  profitable ;  and  it  was  not.likeij 
that  the  Plaintiffs  could  get  any  other  persons  to  act  as  agaais 
without  allowing  them  to  obtain  the  profit  of  that  particular 
business.  Now  with  regard  to  the  other  part  of  the  business, 
which  is  the  underwriting,  with  respect  to  settling  tjie  losse%  an 
actual  agreement  was  made;  the  terms  of  remnneration  were 
reduced  to  writing ;  but  with  regard  to  tJhis  part,  not  only  aie  the 
terms  of  remuneration  not  reduced  into  writing,  but  no  remunera- 
tion was  ever  paid  by  the  Plaintiffs,  or  supposed  to  b^e  paid  by  tha 
Plaintiffs  to  Messrs.  PicJcersffiU  at  all.  It  was  don^  by  them  to  ob- 
tain profit,  and  known  to  be  a  profitable  p^rt  of  the  business.  It  was 
not  profitable  by  reason  of  anythiog  which  w^  to  be  paid  by  the 
Plaintiffs  to  them  as  their  paid  servantSi; which  seems  to  me  to  be 
the  view  which  the  Vice-Chancellor  has  takexL  The  view  he 
took  was,  that  they  were  the  paid  agents  of  the  company,  who 
could  not  do  the  business  themselves;  but  they  wece  not  paid 
servants  to  do  the  work,  receiving  remuneration  for  it,  and  they 
were  left  to  make  the  profit  which  was  incidental  to  the  business 

(1)  39  L.  J.  (Ch.)  73. 
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itself.    That  was  the  character  of  their  employment,  otherwise  it      L.  JJ. 
would  not  have  been  a  profitable  employment.    The  profit  was  not        1874 
to  come  from  the  Plaintiffs  in  the  shape  of  any  direct  payment ;  it      gbbat 
was  to  be  profit  which  shonld  enure  to  Messrs.  PiekersffSl  in  the  i^^J^^^fo^ 
ordinary  course  of  that  kind  of  business.    That  was,  the  business  of         «• 

going  to  underwriters  and  gettmg  the  underwriters  to  accept  the       

risks,  paying  them  the  premiums. 

Whether  you  call  him  a  broker  or  not,  the  person  who  is  the 
agent  for  the  merchant  or  anybody  else,  by  a  well-established 
practice  obtains  the  insurances,  and  receives  a  discount  of  5  per 
cent.,  which  he  puts  into  his  own  pocket.  He  is  paid  by  the 
underwriter  instead  of  by  his  principal.  And  then,  by  a  practice 
quite  as  well  known,  recognised  by  everybody  connected  with 
the  business,  recognised  by  the  Courts  of  Law  of  this  country, 
referred  to  over  and  over  again,  there  is  another  thing — there  is 
a  gratuity  which  the  broker  receives  upon  the  settlement  of  the 
accounts,  being  12  per  cent,  upon  the  balance,  if  the  balance 
should  happen  to  be  a  favourable  one,  that  is,  if  the  underwriter 
finds  it  to  be  a  profitable  account  he  gives  12  per  cent,  upon  it 
to  the  broker  who  brought  the  business  to  him.  It  is  not,  as  I 
gather,  upon  the  particular  transaction,  but  it  is  upon  the  whole^ 
result  of  transactions  which  the  broker  has  introduced  to  the  par- 
ticular underwriter,  and  is  calculated  upon  all  the  business  during 
the  whole  year.  That  is  the  established  remuneration  which  a 
broker  receives  for  effecting  that  business,  and  in  my  opinion  that 
is  as  right  a  thing  as  the  6  per  cent. 

The  Plaintiffi  have  never  disputed  that  the  Defendants  were 
entitled  to  retain  in  their  own  pockets  the  6  per  cent  They  say, 
"  We  knew  that,  but  we  did  not  know  of  the  other.'*  But  they 
never  inquired.  They  say,  **  We  meant  it  to  be  according  to  the 
usual  practice,"  and  they  never  made  any  inquiry  about  it  until 
the  year  1866,  when  it  appears  upon  their  own  case  that  some 
conversation  was  had  with  Messrs.  Pickersffitt,  and  that  they  then 
told  the  vice-president  of  the  company  what  the  nature  of  their 
profit  was,  and  he  communicated  it  to  the  president  It  is  not 
pretended  that  there  was  a  shadow  of  a  complaint  by  those  gentle- 
men at  the  time ;  and  they  allowed  the  matter  to  go  on  during 

the  remainder  of  that  year,  1866,  and  during  1867|  and  part  of 
Vol.  IX.  2U  1 
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Ii.  J  J.      1868,  without  the  slightest  suggestion  that  there  was  anything 

1874        wrong  in  what  these  agents  were  doing;  and  they  were  allowed  to 

Gbbat      SP  o^  ^P^^  ^^^^  understanding.    I  think  that,  after  that»  the 

jT^^™L^  dispute  on  the  part  of  the  company  is  deficient  in  honesty  as  well 

V-         as  in  law.    I  think  that,  even  if  they  had  any  reason  to  find  fault 

—       before,  they  ought  not  to  have  disputed  the  thing  when  they 

allowed  it  to  go  on  after  1866. 

That  disposes  of  the  question  of  interest  and  of  thequestion  of 
the  so-called  discount. 

Then  with  regard  to  the  other  pointy  I  am  of  opinion  that  it 
never  could  be  the  subject  of  a  suit  in  equity.  I  asked  in  vain 
for  any  authority,  that  as  between  principal  and  agent»  with  an 
outstanding  account  between  them,  you  can  introduce  as  an  item 
into  that  account,  an  item  of  mere  damages  occasioned  by  the 
negligence  of  the  agent  in  disobeying  some  instruction  of  his  prin- 
cipal. The  most  analogous  case  to  it  is  that  which  I  suggested,  of 
taxing  a  solicitor's  bill,  and  taking  cash  accounts,  but  I  hsTe 
never  heard  that  in  such  a  case  you  can  introduce  into  that 
account  the  loss  sustained  by  the  negligence  of  the  solicitor  in 
carrying  on  an  action  improperly,  or  in  never  investigating  a  case. 
That  must  be  left  to  the  common  remedy  of  an  action  at  law  for 
negligence.  In  PigffoU  v.  WiUiamM  (1),  a  solicitor  having  security 
for  his  costs,  filed  a  bill  to  enforce  that  security ;  and  there  was  a 
cross  bill  saying  that  there  was  nothing  due,  because  Hiere  had 
been  so  much  negligence  that  the  solicitor  was  not  entitled  to  re- 
cover, A  demurrer  was  there  allowed,  but  that  was  totally  different, 
and  would  be  a  clear  case,  for  the  question  would  necessarily  arise 
with  regard  to  the  security.  But  with  that  single  exception,  no 
case  is  suggested  in  which  an  action  for  negligence  has  been 
brought  into  this  Oourt  merely  because  there  has  been  some  money 
account  between  the  person  who  has  been  the  employer  and  the 
person  who  has  been  the  employed  in  the  matter  in  whidi  &e 
supposed  negligence  has  arisen. 

I  am  of  opinion,  therefore,  that  the  bill  was  not  right.  The 
answer  takes  the  objection  as  if  the  bUl  had  been  demurred  to, 
and  I  am  of  opinion  that  a  demurrer  would  have  been  allowed ; 
and  all  the  three  points  raised  being  decided  against  the 

(1)  6  Madd.  95. 
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atb,  the  only  consequence  is,  that  the  bill  must  be  dismissed  with       L.  JJ. 
costs.  1874 


QmuT 

Sir  G.  Mwltjsh,  L J. : —  Wmhot 

IiraUBANCECOli 

I  am  of  the  same  opinion.  ,^  ^• 

,  ,  -  ,  ,  Gttkliffe* 

The  first  question  I  will  consider  is,  what  remuneration  were       

Messrs.  Ptckersgill  entitled  to  charge  the  Plaintiffs  for  acting  as 
agents  for  the  Plaintiffs  in  effecting  re-insurances  and  making 
themselves  liable  to  pay  the  premiums  on  those  re-insurances  ? 

Now,  the  Plaintiffs,  being  a  large  insurance  company  in  New 
York,  by  the  letter  of  the  15th  of  June,  1858,  proposed  to  Messrs. 
PicJcersffiU  to  act  as  their  agents  for  the  purpose  of  paying  the 
amount  due  on  policies  when  losses  occurred  which  they  were 
going  to  make  payable  in  England.  That  was  the  principal  matter 
which  they  wished  to  employ  them  for,  and  they  asked  what  would 
be  the  charge  which  Messrs.  PickersgiU  would  make  if  they  were 
appointed  agents  for  that  purpose ;  and  they  answered  that  their 
change  would  be  2^  per  cent. :  those  were  the  usual  terms  for 
settling  and  paying  claims.    Then  the  Plaintiffs  accept  that  offer, 
and  mention  in  the  letter  in  which  they  accept  the  offer  that  '^  we 
shall  frequently  have  re-insurance  and  other  busraess  negotiations 
to  make  through  you  ;*'  but  they  ask  no  question  as  to  what  will 
be  the  charge  which  Messrs.  PuHcersgiU  will  make  for  effecting  such 
re-insurances.    Messrs.  PieJcersgiU  accept  that  offer,  and  the  busi- 
ness goes  on  between  the  two  parties,  in  the  course  of  which  re- 
insurances to  a  large  amount  are  effected.    In  the  accounts,  as  far 
as  we  have  them  before  us,  Messrs.  PiekersffiU  in  fact  charge  the 
company  with  the  fall  amount  of  premiums,  with  interest  payable 
from  the  1st  of  January  succeeding  the  time  when  the  particular 
insurances  are  made ;  and  the  Plainti£b  go  on  settling  the  accounts, 
and  paying  from  time  to  time  during  the  eight  years,  making  no 
objectioii  to  that  mode  of  charging.    It  is  obvious  fropi  that  that 
they  are  not  charged  any  brokerage,  nor  do  they  pay  it 

Then  it  is  quite  obvious  that  they  must  have  known,  and  they 
do  not  deny  that  they  did  know,  that  Messrs.  PiekersgiU  were  to  be 
remunerated  by  receiving  a  certain  allowance  or  discount  from  the 
underwriters  with  whom  they  made  the  bargains.    It  was  easy  to 

ascertain  by  inquiry  what  was  the  usual  and  ordinary  charge  which 

2U2  1 
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L.  JJ.      agents  who  efieot  re-iDsuranoes  are  entitled  to  make.    If  a  penoa 

1874       employs  another,  who  he  knows  oanies  on  a  large  business^  to  do 

Gbbat       certain  work  for  him,  as  his  agent  with  other  persons,  and  does 

Insotj^bOo  ^^^  choose  to  ask  him  what  his  charge  will  be,  and  in  fact  fcnowi 

V.  that  he  is  to  be  remunerated,  not  by  him,  bat  by  the  other  per- 

"^ —        sons — which  is  yery  common  in  mercantile  business — and  does  not 

choose  to  take  the  trouble  of  inquiring  what  the  amo«nt  is,  he 

must  allow  the  ordinary  amount  which  agents  are  in  the  habit  d 

charging. 

Now  when  we  look  at  the  reasons  which  are  alleged  why  the 
Great  Western  Insurance  Company  should  not  aUow  the  BefeiH 
dants  to  retain  the  ordinary  oharge-^it  seems  to  me  immaterisi 
whether  you  call  the  agent  a  broker  or  not — all  we  find  is,  Uiat 
they  did  not  discover  this  practice  as  to  the  underwriters  allowing 
the  12  per  cent  upon  any  profit  that  might  be  made  on  the  biui- 
ness  as  between  the  broker  and  the  underwriter  until  the  yesf 
1866.  But  is  that  any  reason  wl^  they  should  be  allowed  to 
re-open  this  matter,  and  have  an  account,  and  obtain  a  share 
or  the  whole  of  that  12  per  cent,  for  themselves?  I  entirely 
agree  with  what  the  Lord  Justice  has  said^  that  they,  having 
discovered  it  in  the  year  1866,  ought  to  have  stopped  it  at 
once,  and  not  to  have  gone  on  dealing  for  two  years  without 
making  an  objection,  and  then  saying  what  they  did.  There  is 
no  reason  to  suppose  that  Messrs.  PichersgiU  would  have  con- 
sented to  act  for  them  on  any  other  than  the  ordinary  footing  r 
and  I  think  it  probable  that  if  the  Plaintifis  had  in  1866  gone  to 
Messrs.  PichersgiU  and  said,  ^^  You  must  give  us  the  12  per  cent,** 
Messrs.  PicherBgill  would  have  declined  the  business  on  those 
terms. 

It  seems  to  me  also  quite  clear  on  the  question,  of  interest; 
because  the  thing  has  long  been  settled  with  reference  to  this  veiy 
peculiar  business  of  insurance  agents  and  brokers,  that  though  the 
premium  may  never  have  been  paid  by  the  assured  to  the  broker, 
and  may  not  have  been  paid  by  the  broker  to  the  underwriter,  yet 
as  between  the  assured  and  the  broker  it  is  considered  to  hare 
been  paid  from  the  moment  of  the  insurance  being  effected,  and 
the  broker  makes  his  own  bargain  with  the  underwriter  when  the 
premium  is  to  be  paid  here.    It  appears  to  me  to  be  perfectly 
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'Correct,  and  that  there  is  no  reason  at  all  why  this  aooonnt  should      L.  JJ. 
4)e  taken  and  the  matter  re-opened  for  the  puipose  of  fishing        1874 
inqoiries^  for  which  there  is  no  occasion  or  ground  whatever,      Ouat 
whether  payments  were  made  to  the  underwriters  on  the  1st  of  -J^^™^^ 
.January  or  some  time  afterwards.    It  appears  to  me  there  is  no         9. 
ngnt  to  make  any  such  inqmnes*  ... 

I  also  ^itirely  agree  that  as  to  the  last  matter  it  is  not  a  case 
for  a  Court  of  Equity,  but  is  a  case  for  a  Court  of  Law  only. 
Though  in  general  I  am  very  sorry  to  send  persons  from  this 
'Coort  to  bring  their  suits  in  another  Court,  yet  in  this  particular 
ease  I  cannot  help  thinking  that  it  is  really  a  case  for  a  mer^ 
•eantile  jury  to  say  whether  there  has  been  n^l^ence  in  not  re* 
insuring  this  ship,  for  which  negligence  the  Defendants  ought  to 
be  liable.  I  am  very  glad  not  to  be  obliged  to  express  an  opinion 
one  way  or  other  on  the  subject,  no  case  haviDg  been  cited  to  us 
id  which  the  Court  of  Equity  ever  has  taken  upon  itself  to  decade 
suck  a  question.  I  am  c^  opinion  that  the  Court  is  not  called 
■upon  to  decide  i1^  when  the  objection  is  taken  as  it  is  here. 

The  bill  is  dismissed  with  costs* 

^licitors  for  the  Plaintiffs :  Messrs.  HoUams,  Son,  &  Coward* 
Solicitors  for  the  Defendants :  Messrs,  Waitans,  Butb,  dk  Walton. 
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[1873    C.    73.] 
:Trani/er  of  Mortgage — Interesi — Payment  ^  Interest  be/ore  IVan^er^  . 

An  estate  subject  to  s  mortg&ge  was  rested  In  C.  upon  trust  to  set  spart 

K>ut  of  the  rents  a  fixed  yearly  sum,  oat  of  whidi  he  was  to  pay  the  mterwt 

<on  the  mortgage  and  aecumulate  the  residue  as  a  sinking  fond  to  pay  off 

the  principal.    In  June,  1864,  the  interest  being  in  arrear,  the  mortgagees 

advertised  the  property  for  sale.    0,  thereupon  applied  to  J^.  to  pay  off  the 

^ncortgagees  and  take  a  tmnsibr,  wfaidi  be  i^greed  to  do.    The  mortgagees 

would  not  stop  the  sale  unless  the  whole  arrear  of  interest  and  their  costs 

jrere  paid  them,  which  F.  at  once  did ;  and  he  subsequently  paid  them  the 

interest  down  to  September,  1864.    The  transfer  was  not  made  till  August, 

1865,  and  it  purported  to  transfer  the  principal  sum  with  interest  only  from 

.September,  1864.    A  contemporaneous  deed  was  executed  by  which  O,  pur- 
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L.  JJ.  ported  to  charge  the  estate  with  the  payment  of  a  principal  anin  made  np  of 

1OT4  the  payments  by  F,  in  1864,  and  the  costs  and  interest  thereon.    It  was 

wv^  admitted  that  this  deed  was  invalid,  as  being  beyond  the  powers  of  the 

GoTTBKLL  tnistee.   A  bill  for  redemption  haying  been  filed  by  the  benflfidal  ownen  :— 

EM  (reversing  the  decision  of  J5a27,  Y.C.X  that  F,  was  entitlBd  to  diaige 
in  his  accounts  the  sums  paid  by  him  in  1864  for  interest,  notwithstanding 
the  form  of  the  deeds  of  1865,  and  the  fact  that  C,  was  guilty  of  a  breadi  <^' 
trust  in  allowing  the  interest  to  be  in  arrear. 

XHIS  was  aa  appeal  by  the  Defendant  Finney  from  part  of  a 
decree  of  Yic^Cfaanoellor  MalL 

Mr.  2\itt^  by  will,  dated  the  23rd  of  September,  1848,deTiBed 
the  real  estates  mentioned  in  the  seven  schedoles  to  his  will  ti> 
the  use  of  trustees  in  fee;  in  trusty  until  his  mortgage  debts  had 
been  paid,  to  raise  out  of  the  rents  £1600  per  annum,  and  api^j 
it  first  in  paying  the  interest  on  his  mortgages,  and  then  to  aoea> 
midate  the  surplus  to  form  a  fund  for  payii^  off  the  priacipsL 
Subject  as  above,  he  directed  that  the  estates  in  the  aevea 
sehedules  should  be  held  on  the  trusts  therein  dedared  ecmceming 
the  same  ree|>eotiveIy,.the  trusts  of  the  property  in  the  seventh 
schedule  being  for  his  daughter,  Sophia  Aag%uta  QMrdl,  £»  life, 
for  her  separate  use,  with  a  restraint  upon  anticipation,  and  after 
her  death  (subject  to  a  power  given  to  her  of  appointing  a  life 
iHteittSl  to  her  husband)  upon  trusts  for  her  children. 

The  testator  died  in  1849.  After  his  death  proceedings  were 
taken  for  the  execution  of  the  trusts  of  his  wiU  by  the  Court, 
and  by  an  order  of  the  Court  in  1853  directions  were  given  fior 
apportioning  the  incumbrances  upon  the  estates  in  the  several 
sehedules,  and  it  was  ordered  that  £2819  Ss.  8d.  should  be  chaiged 
on  the  property  in  the  seventh  schedule.  CharUB  Herbert  CeUnB 
and  Qeorge  Ei^UKi/rA  Cattrell  were  appointed  trustees  of  the  property 
in  the  seventh  schedule,  and  were  ordered  to  set  apart  out  d  the 
rents  of  that  property  the  yearly  sum  of  £215,  and  to  pay  the 
mterest  on  the  mortgage,  and  accumulate  the  residue  as  a  sinkiDg 
fund  for  payment  of  the  princlpaL 

The  arrangement  for  making  the  property  in  the  seventhsobedule 
liable  only  to  the  £2619  8a.  8d.^  was  carried  into  effect  with  the 
coBcuitence  of  the  mortgagees,  so  that  this  property  became  sub- 
ject only  to  a  mortgage  in  fee  for  that  sum.  In  1860  the  mort- 
gagees transferred  their  security  to  Pearee,  Macnair,  and  Wmier. 
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In  June,  1864,  Peareey  Macnair,  and  Winter ,  whose  interest  was      L.  JJ. 
in  arrear,  advertised  the  estate  for  sale,  and  Mr.  Finney  was        1874 
applied  to  on  behalf  of  ff.  E.  CottreU,  the  surviying  trustee,  to  pay    cowi^ 
them  off  and  take  a  transfer.    This  he  ac^reed  to  do,  but  the  mort-     ^  ^r 

gagecis  refused  to  stop  the  sale  unless  the  arrears  of  interest  and       ' 

the  auctioneer's  charges  were  at  once  paid.  Finney,  accordingly, 
on  the  14th  of  June,  paid  them  the  amount,  which  was  £195  8s., 
and  on  the  19th  of  September,  1864,  he  paid  them  the  further 
sum  of  £54  19a.  id.  for  interest,  making  in  all  £250  7a.  4d. 

Considerable  delay  took  place  in  completing  the  transfer,  which 
was  not  executed  till  the  28th  of  August,  1865,  by  which  day 
£122  198.  Id.  had  become  due  for  interest  accrued  due  since  the 
19th  of  September,  1864,  and  £44  4a.  8d.  for  costs,  .making 
together  £167  3a.  9<Z.,  which  was  paid  by  Finney,  along  with  the 
prin<»pal,  on  the  completion  of  the  transacticn,  which  was  carried 
into  effect  by  the  two  following  deeds : 

The  first  of  these  deeds  was  an  indenture  dated  the  28th  oi 
August,  1865,  made  between  Pearce,  Mcumair,  and  Winter  o£  the 
first  part,  CfnttreU  of  the  second  part,  and  Fvnfney  of  the  third  part^ 
by  which,  after  reciting  the  transactions  down  to  the  transfer  to 
Pearee,  MaenaiTf  and  Winter  inclusiye,  and  reciting  that  the  prin- 
cipal remained  due,  with  some  interest  thereon  and  some  costs,  and 
that  Pearee,  MaenaiTy  and  Winter  had  called  upon  CoUreB  to  pay 
off  the  mortgage,  and  that  Finney  had  agreed  at  the  request  of 
Cottrdl  to  pay  to  them  the  principal  sum  of  £2819  3a.  8d,y 
^  together  with  the  arrear  of  interest  and  costs,  amounting  to* 
gether  to  the  sum  of  £167  Sa.  9  j.,''  upon  haying  such  transfer  as 
thereinafter  mentioned  of  the  mortgage  security,  it  was  witnessed 
that  in  consideration  of  £2986  7a.  5d  paid  to  Pearoe,  Maenairy 
and  Winter  by  Finney,  at  the  request  of  CoUreUy  Pearoe, 
Macnair,  and  Winter  asisigned  to  Finney  the  said  principal  sum 
of  £2819  Sa.  8c2.,  and  the  £167  3a.  9(2.  for  interest  and  costs, 
making  together  the  sum  of  £2986  7&  5d,,  and  all  intovest 
thenceforth  to  grow  due  in  respect  thereof;  and  by  the  same  deed 
Pearee,  Maenair,  and  Winter  conveyed  the  mortgaged  property  to 
Fiimey  in  fee,  *^  subject  to  the  equity  of  redemption  subsisting 
in  the  same  hereditaments  by  Tirtue  of  the  faereinbelbre  recited 
indentures  of  mortgage  or  any  of  them." 
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By  another  iudentaxe  of  tb^e  same  ^te,  made  between  6«  K 
Cottrdloi  the  fi^at  part,  CharJe$  Fi/orber  et  the  aeeond,  pftit»  aad 
jPfinn^  of  the  third  part>  jreeUing  the  last*mentioxied  indeiiitiirQ^aiid 
recitmg  t)iat  there,  wa9  due  from  CotireU  to  Finney  the  unm  o£ 
£$13  12^  7d  for  ce^.iare«peet  of  thelaet^menticmed  indentate, 
and  the  now  stating.  indentuiO)  and  Sot  dnterest^  Mid  ih»t  OotfrtB 
had  agreed  to  secure  the  repayment  of  the  last-mentioned  sum, 
and  also  the  £167  3^.  9d.,  making  together  £680  16&  id.  with 
inte^eat  thereon,  in  manner  thereinafter  appearingi  OottreU  cove- 
xianted  with  Finneg  to  pay  the  £680  168.44.  on  the  29th  of 
January,  1866,  with  interest  at  5  per  cent,  per  annum,  and  con- 
veyed to  Finney  in  fee  the  equity  of  redemption  in  the  same  pro- 
perty by  way  of  mortgage  for  securing  the  repayment  of  tke 
£680  16a  4rf.,  with  interest.    Furher  was  appointed  receiver. 

Finney  afterwards,  in  November,  1872,  took  possession  of  the 
mortgaged  property,  his  interest  not  being  at  tke  time  in  airean 
Some  Govrespondenoe  ensued,  in  which  Finney  insisted  upon  ids 
secaritie«  as  effectual  to  their  full  extent,  and  the  present  suit  was 
'thereupon  instituted  by  Sophia  Augwta  Cottr^  and  her  children 
for  redemption- 

Sy  the  deeree  o£  Yioe-Ohancellor  JEToS,  dated  the  18th  of  Mard), 
1874  (1),  it  was  ordered  that  an  account  should  be  taken  of  what 


(1)  1674.  Mar.  18. 

-Sib  Chables  Hall,  V.C,  ; — 

The  fiubatantial  and  main  question 
in  this  c»5e  JAf  whether  or  not  the  two 
•«mns  whidi  we^e  paiji  for  interest  l^* 
Hr..  Finney  pending  the  GOmpletaon 
-of  the  transfer  of  t))e  mortgage  are 
B^ms  whi$ih  are  pisop^ly  chavgeable  in 
his  ivxcfoi  XM,  taicing  the  aocount  'W.hich 
is  to  be  taksn  againat  him  a^  traosfeiisa 
-of  the  mortgage,  The.|w.yment8  were 
made  by  Mr.  Finn^i^  after  ana  armnge* 
anent  had  been  com^  to  that  he  should 
become  the  .tranafdree.  The  moxir 
gageea  .w^re  then  pressing  for  paypient 
of  their  money,  .they  had  advertised 
the  property  for  sala,  and  the  payment 
waa  made  in  ordsr  to  Atop-that.  sale-- 
There  was  considerable  delay  in  in^ 


vestigattng  the  title,  said  dviing  tbsi 
delay  a  further  sum  became  doe  lor 
interest,  in  addition  to  the  first  and 
second  payments  which  had  been  mede, 
and  there  ware  the  ordinary  coils  whidi 
the  mortgagees  incnmd  hi  xelatien  to 
the  tmnsfer.  That  Mr.  CotMll  wss 
not  the  client  of  Mesffrs.  l>ewi«  Jt  Cb., 
I  Jhold  to  be  jifl  a  matter  of  fitct  upen 
the  evidsnoe  made  .oat.  Mr.  Jka»$^ 
knowing  Mr.  Cotirdl^Yuaxdi  fiomlmB 
that  so  much  money  %7ss  wanted  npoa 
the  security  of  tlos  pnqierty.  Mr. 
Deaue  had  a  client  who  had  mooey  «l 
his  coimnaiid,  Mr.  Finntif^  and  ap^^ied 
to  him  in  the  ocdtnary  way  to  know 
if  he  would  make  Hie  advance^  md 
continned.'te  actafl:hjs  solicitor  a  the 
miitteri  butdid  itotact  as  the^didtcr 
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was  due  to  Finney  as  transferee  under  the  indentctre  of  transfer  of 
the  28th  of  August,  1665,  for  principal  and  interest,  and  for  the 
oosts  of  that  tmnrfer  paid  by  him,  and  for  his  costs  of  the  transfer 
•and  for  his  eosts  of  the  cause  subsequent  to  decree.  Ah  account 
of  rents  from  November,  1872,  was  directed  with  half-yearly  rests, 
and  the  nsnal  subsequent  directions  followed. 


L.JJ. 

1874 

V. 

Formtr. 


of  Mr.  Cottrdl.  At  the  time  then 
when  the  deeds  came  to  be  executed  ft 
lorther  Eum  was  due  lor  intocest. 

The  first  deed  which  was  executed 

%vas  a  transfer  of  the  mortgage  which 

<ieals  with  the  capital  sum  owing  upon 

ihe  mortgage,  and  such  interest  as  ftt 

that  time  had  not  been  paid  to  the 

mortgagees,  that  was  all  they  had  to 

transfer,  and  all  that  concerned  them 

'to  deal  with  in  that  transfer.     Ko 

-donht  in .  that  deed  there  might  have 

l)een  put  in  a  statement  of  the  pay- 

anent  by  the  transferee  of  the  two  sums 

wliich  had  been  paid  previously  for 

^arrears   of   interest,  and    perhaps  it 

iwould  have  been  well  if  that  had  b^n 

<ione  if  it  was  intended  that  the  result 

of  the  transaction  should  be  that  those 

two  sums  were  to  be  kept  alive,  and  to 

be  oonsidered  exactly  in  the  same  poei* 

Alon  as  thej  would  have  been  in  if  they 

had  never  been  paid  at  all  to  the  trans- 

ferors^  thai  is^  if  the  mcmeyB  remained 

still  owing  upon  the  mortgage  in  ad^i^ 

tion  to  the  further  sum  of  interest 

whdch  was  owing  at  the  time  of  the 

execution  of  ^iiedeeds. 

Then  amother  deed  was  executed ' 
coutemporatieously,  in  which,  after 
^tadjftg  the  transfer  of  the  mortgage 
which  had  be«i  made  by  the  other 
•deed^  it  is  stated  that  there  h  now  due 
from  CiMrtll  to  Fiwnty  £518  12».  71^^ 
the  ooato  in  reipeot  cf  iihe  last  recited  • 
dndeotuiei  these  presents,  and  for 
tntcoesty  and  that  €oUi^  **  has  agreed 
to  seonre  the  repayment-  of  the  iMt* 
anentioned  flom^  and  also  the  sum  of 


£167  ds.  9c?.,  making,  with  the  sum  of 
£613  1&.  7(L,  the  sum  of  £68616*.  4cr. 
with  intereftt  t^reon  in  maftiner  h^rcH 
inafter  appearing."  TixQ  ma|i^  P^ijpct, 
no  doubt,  of  this  second  deed  was  to 
turn  that  which  was  then  interest  and 
costs  not  bearmg  interest  into  a  capital 
sam  which  would  bear  xnteresU  That 
was  the  object  and  intent  of  the  ^eo^nd 
deed,  and  therefore,  the  parties  having 
that  object  and  purpose,  treat  the  aggre- 
gate amount  aa  moneynkised  (so  I  must 
consider  it,  I  think,  for  .the  puipoie 
of  this  deed)  by  CottreiU^  he  beipg  .thjB 
trustee  under  the  will.  He  is  the  per- 
son who  raises  and  affects  to  charge  that 
upon  the  estate  as  a  capital  swat  which 
should  bear  interest  ^om  the  llUffi 
when  this  new  deed  was  executed,  up 
to  which  time  the  acpount  was  made 
up.  There  is  no  attempt  in  that  deed 
to  represent  that  In  respect  of  any  por- 
tion of  that  sum  'Mr.  F^ney  was  to 
stand  in'  the  shoes  of  the  traniiferors,  or 
was  to  oocupy  t^dr  position  in  respect 
of  their  rights  and  interests  as  mort^ 
gagees  in  respect  of  that  sum;  but  the 
parties  t»at  this  as  entirely  a  nbw 
transaetit^,  dealing  >fi^ith  Itf r.  CbffreZ?, 
and  he  making  tfa^  Security.  The 
parties  conceiting,  I  daresat,  at  that 
time  th^l  Mr.  G<Mf^^  in  his  position 
of  tmstee  of  the  estate,  was  in  a  posi-^ 
tioti  to  gi're  such  a  security,  it  Is  taken 
as  f^om  him  without  in  any  way  iX^- 
tempting  to  preserre  any  other  existing 
right  ot  itteresl  i&  nsspect  of  any  t&en 
existing  lien  upon  this  eistato,  '  Mr. 
FifMM^  voluntarily  treats  Mr.  Cottrdl 
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This  decree,  it  will  be  seen,  gave  Ftnnei/  no  costs  up  to  the 
hearing,  and  treated  him  as  haying  no  lien  on  the  mortgaged 
property  for  the  amount  which,  daring  the  negotiations,  he  had 
paid  to  Pearee,  Macnair,  and  WirUer  for  interest  and  costs,  ^ijui^ 
appealed.  


as  the  debtor,  and  takes  from  him  a 
secnrity,  conceiying,  apparently,  that  he 
could  give  security  for  the  whole  sum  so 
as  to  make  it  bear  interest.  That  was 
imdoubtedly  a  mistake.  He  was  not 
in  a  pofiitioii  to  do  that,  although, 
circumstanced  as  the  estate  was,  it  is 
not  improbable  that  if  the  matter  had 
been  done  under  the  sanction  of  the 
Court  ways  and  means  would  hare 
been  found  of  capitalizing  the  whole 
amount  in  order  to  save  the  estate. 
However,  the  parties  did  not  do  that ; 
although  they  might  have  framed  their 
transfer,  or  put  into  this  separate  deed 
something  to  shew  that  they  were 
attempting  to  keep  up  the  old  security, 
they  go  upon  an  entirely  different  foot- 
ing in  this  deed,  and  I  regret  that  this 
deed  was  in  fact  framed  in  this  way, 
because  the  result  of  the  view  I  take 
is,  that  the  persons  seeking  this  redemp- 
tion get  an  advantage  in  respect  of  the 
balance  of  interest  which  if  the  deed 
had  been  otherwise  framed  they  would 
not  have  got,  for  I  do  not  think  it  is 
made  out  in  any  way  that  Mr.  Finney ^ 
in  respect  of  notice  or  knowledge  of  the 
position  of  Mr.  CotireU  with  reference 
to  the  estate,  would  have  been  in  any 
way  affected  if  the  deeds  were  other- 
wise framed.  Having  the  written 
documents  between  the  parties,  and  it 
.  not  being  alleged  or  shewn  in  evidence 
that  it  was  part  of  the  bargain  when 
these  moneys  were  advanced  on  account 
of  the  interest  that  Finney  should 
stand  in  the  shoes  of  the  original  mort- 
gagees in  respect  of  that,  so  that  it 
could  be  suggested  that  these  deeds 
were  improperly  framed,  or  not  so 
framed  as  to  give  effect  to  the  actual 


bargain  and  the  true  intent  of  the 
parties,  I  am  bound  to  go  by  the  deeds 
themselves,  and  give  the  parties  the 
rights  and  interests  they  can  haTe  b? 
the  deeds,  and  no  other.  It  is  conceded 
that  in  respect  of  the  costs  of  the  trans- 
fer, although  those  are  affected  to  be 
included  in  these  deeds,  that  ia,  ibt 
costs  of  the  transferors,  and  the  cc^ts 
of  the  transferees  in  respect  of  ih& 
ta:an8fer  itself  would  be  costs  without 
any  provision  at  all  which  would  be 
properly  claimable  against  the  estate. 
Therefore,  in  taking  the  account  those 
costs  must  be  included  and  provided 
for.  Beyond  that,  I  cannot  give  the 
mortgagee,  Mr.  Finney y  any  more  than 
he  would  be  entitled  to  as  transferee 
under  the  first  of  those  deedi^  that  is, 
principal,  interest,  and  costs,  including 
the  costs  I  have  mentioned. 

That  being  so,  the  next  questini  for 
consideration  is  how  is  the  aooonnt  to 
be  taken  with  reference  to  Mr.  Fifmnf 
being  the  mortgagee  in  possession.  As 
regards  that  I  am  not  satisfied,  con- 
sidering the  deed  appointing  a  receiver, 
that  it  would  be  just  to  treat  Mr. 
Finney  as  mortgagee  in  possesaon 
until  the  time  when  possession  was 
taken  under  the  notices  given  in  1872L 
Therefore,  the  account  will  <»Iy  he 
taken  as  from  that  time.  It  being 
admitted  that  there  were  tiien  no 
arrears  of  interest,  it  must  be  taken  in 
the  usual  way  with  half-yearly  rests. 

I  think  the  only  other  question  which 
I  have  to  consider  is  as  regards  the 
costs  of  the  suit  The  costs  of  the  sidt 
have  been  occasioned,  I  think,  snb- 
stantially,  by  the  Defendant  insisting 
upon  this  second  deed  as  ^titling  him 
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to  all  that  that  deed  provides  for.  To 
a  great  extent  it  certainly  provides  for 
that  to  which  he  is  not  entitled,  namely, 
for  interest  upon  interest^  and  interest 
upon  costs.  Therefore^  there  is  an 
improper  claim  for  interest,  and,  as  I 
also  hold,  an  improper  claim  in  respect 
of  those  two  sums  paid  during  the 
negotiation  for  the  transfer.  Consider* 
ing,  however,  on  the  otJier  hand,  that 
the  parties  redeeming  have  got  a  henefit 
from  the  mode  of  framing  these  deeds^ 
I  am  not  disposed  to  make  Finwf^  pay 


the  costs  up  to  the  hearing,  and  I  am 
of  opinion  that  his  conduct  has  not 
heen  so  oppressive  or  vexatious  as  to 
hind  me  to  do  sa  I  do  not,  however, 
think,  under  the  circumstances,  that  I 
can  give  him  his  costs.  The  proper 
course  will  be  to  direct  that  there^shall 
.be  no  costs  on  either  side  up  to  and 
including  the  hearing. 

(1)  6  D.  M.  A  a.  728. 

(2)  Law  Rep.  8  Gh.  205. 

(3)  19  Beav.  262. 

(4)  2  Sch.  &  Lef.  642. 
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Mr.  Qreene^  Q.C.,  and  Mr.  Qraham  HasUngB,  for  the  Appel-       L.  J  J. 
lant :—  1874 

The  stuns  paid  by  Finney  before  the  transfer  ought  to  have  been 
allowed.  The  deed  of  farther  charge  should  not  be  held  to  de- 
prive Finney  of  a  benefit  to  which  he  was  entitled  independently 
of  it.  Finney  ought  to  have  his  costs :  Ncrton  v.  Oooper  (1) ; 
CoUerea  v.  StrcMim  (2). 

Mr.  Btekineon^  Q.C.9  and  Mr.  Lake,  eorUra : — 

The  trustee  who  oommitted  a  breach  of  trust  by  not  paying  the 
interest  could  not  acquire  or  give  a  lien  on  the  property  for  it  to 
a  person  who  had  notice  of  the  breach  of  trust :  Clock  v.  Holland  (3) ; 
Loftus  V.  Swift  (4).  The  second  deed  makes  CatireU  the  debtor, 
and  Finney  must  look  to  him  for  the  moneys  mentioned  in  it. 

Sib  W.  M.  Jam£S«  L.J.  :~- 

With  regard  to  the  sums  paid  by  Mr.  Finney  in  the  year  1864, 
I  am  imable  to  arrive  at  the  same  conclusion  as  Yice-Chancellor 
SaU.  I  am  bound  to  say  that  it  would  be  a  most  ruinous  thing 
for  mortgagors  and  mortgaged  estates  if  we  were  to  hold  that 
because  an  estate  in  mortgage  is  a  trust  estate  no  person  could 
advance  money  honestly  and  band  fide  to  save  the  estate  fix>m  the 
ruinous  consequ^ices  of  a  forced  sale  by  the  mortgagees  without 
being  fixed  with  a  liability  to  answer  for  all  the  breaches  of  trust 
that  might  have  been  committed  by  the  trustee  in  respect  of  the 
non-payment  of  the  previous  interest  upon  the  security.    It  has 


L.  JJ.      not  been  contended  befooa  q%and>  93 1  uikderstM^  it  waa^not  eoft- 

187^       tended  in  aigaxaent  belbire  ib»  YieehCbwoellOn  Hmt  tba  sam  paii 

^^f^^su,    for  iiitecest  luod  tke  sum  paid  for  oostaQpooL  that  occasion  eonld  be 

Fisivw.     <^<^vert^  into  principal  so  as  (0  bear  interest.    The  modern  piao- 

—       tioe  of  the  Conrt  in  this  reepeet  is  well  settled,  although  it  certainly 

difiers  very  muoh  from  aome  old  oases  which  I  ba?e  before  me^  in 

which  it  seems  to  haTe  been  held  aa  a  matter  of  coturee  that  npea 

a  reasonable  transfer  of  a  morl^age  eecnrity  to  a  transferee,  all 

sums  paid  were  converted  into  prinnipaL    I  have  been  partiealariy 

struck  with  Lord  Chesterfield  v,  Ladif  Cf^m^uHlll{l),  where  tlna  wag 

done;  the  Lord  Chancellor  being  reported  to  hayo  said,  ^tiiat 

though  zegnlaitly  interest  ahall  not  carry.  intereat»  yet  thai  in  acme 

•cases  and.  some  circnmstances  it  would  be  injustice  if  interest  shoold 

not  be  made  principal;  aj:id  the  rather  in  this  .case  because  it  was 

£?r  the  infimt's  benefit^  who^  without  this  agroement^  would  haye 

been,  destitute  of  subsistence."    There  seems  to  me  to  be  a  great 

deal  of  good  sense  in  that  judgmenti  although  the  rale  of  tiie 

Court  is  now  otherwise^  and  accordingly  it  has  not  been  contended 

before  us  that  the  transferee  can  haye  anything  mora  than  what 

was  actually  paid  for  intereat  and  oo8ts>  without  interest  upon  it 

What  took  place  was  this :  Whether  through  the  default  of  Hr. 

€loUreUf  the  trustee,  or  not^  or  rather,  as  we  must  assume,  through 

the  default  of  Mr.  CoitreH,  the  interest  was  in  arrear — ^I  cannot 

differ  it  from  the  case  of  a  leasehold  estate  with  rent  in  arrear, 

and  the  landlord  being  about  to  enter  for  a  forfeiture->-*th6  interest 

was  in  arrear,  the  mortgagees  were  about  to  sell*  and  had  employed 

an  auctioneer  to  seU  the  estate.    It  was  adyertised  for  sak^  and 

the  sale  was  coming  off  in  a  few  days.    Upcm  that  the  tnisteei  who 

may  preyiously  haye  been  guilty  of  neglect,  goea  to  a  solidtor, 

whom  he  belieyes  to  haye  monied  elicits,  and  aska  him  to  find 

somebody  to  take  a  traosrer  and  so  preyent  a  sale.    The  aolicxtor 

£nds  a  gentleman  who  acted  with  great  libamlity,  fior,  without 

waiUng  for  a  transfer  of  the  mortgage,  he  immediately  adyanoed 

the  j^oney  necessary  to  stop  the  pending  sale.    The  aale  wis 

atopped,  and  the  property  was  lAereby  sayed,  and,  I  auj^ioee,  firov 

its  being  the  sutrject  of  a  suit  it  is  a  yaluable  property^  worth  mueh 

more  than  the  amount  secured  upon  it.  Then  matters  go  ou.  The 

(2)  1  £q.  0.  Ab.  287>  pi.  1. 
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title  is  looked  ^to ;  thete  is  a  long  delay^  I  cannot  underfltand  L.  JJ. 
wbyt  in  completing  tiie  transaction,  and  in  the  meantime  a  farther  1874 
arrear  of  interest  was  paid  before  the  transfer.  Then  there  was  a  ckrtmjsi. 
transfer  made  of  the  secnrily,  and  in  Hiat  transfer,  rightly  enough 
as  between  tbe  m<Hrtgagee  and  transferee,  the  mortgagee,  having 
been  paid,  it  being  no  matter  to  him  by  whom,  would  not  assign  any- 
thing except  what  was  dae  to  hhn.  If  he  had  assigned  a  lar^r  sum 
than  was  due  to  him,  he  would  have  probably  expoeed  himself  to 
some  risk  under  the  covenanti  because  the  oovenant  would  be  that 
he  had  done  no  act  to  incumber  what  he  had  assigned.  He  would 
be  liable  upon  tiiat  oovenant,  and  it  was  therefore  quite  right  that 
the  assignmekit  lAould  only  be  of  the  sum  actually  due.  But  that 
was  not  intended  to  relieve  the  estate  from  the  right  which  it  ap- 
pears to  me  (as  it  did  also  to  the  Yice-OhanceUOT)  existed  by  the 
mere  payment  by  Mr.  Finney — ^that  is  to  say,  he  paid  th6  money 
on  behalf  of  the  estate  to  save  the  estate,  and  acquired  an  interest 
in  the  equity  of  redemption.  That  would  entitle  him  to  redeem 
the  estate,  and  add  that  to  the  money  he  paid  and  have  the  estate 
transferred  to  him.  The  Yioe^hancellor,  howevet,  was  of  opinion 
that  the  substance  of  the  transaction  was  to  be  altered  to  the  pre- 
judice of  Mr.  Finney  by  reason  of  the  form  which  the  contempo- 
raneous deed  assumed — ^that  the  transfer  deed  represents  a  par- 
ticular sum  only  as  due,  the  other  moneys  are  made  the  subject 
of  a  distinct  charge.  It  is  admitted  that  the  distinct  charge  qu& 
charge  cannot  stand.  If  the  chatge  cannot  stand  as  it  is,  if  the 
trustee  oould  not  make  the  charge  which  he  intended  to  niake  for 
ihe  benefit  of  Mr.  iFSmtsy,  converting  the  arrears  of  intei^st  into 
principal  and  giving  him  security  upon  the  estate  for  'that  prin* 
cipal,  and  interest  at  5  per  cent,  if  the  deed  cannot  take  efldet  for 
the  purpose  and  in  the  form  in  which  it  was  executed,  is  a  Oourt 
of  Equity  to  say  it  is  to  liave  no  effect  so  far  as  it  was  intended  to 
give  a  benefit  to  Mr.  Finney,  but  that  it  is  to  have  the  e£feot  of 
entirely  destroying  a  right  which  Mr.  Finney  then  had  inde^n- 
denily  of  it,  viz.,  the  ?ight  to  have  the  arrears  of  interest  paid  to 
him  on  the  redemption  of  the  eeftate?  That  would  be^  in  my 
opinion,  to  make  the  form  destroy  the  substance,  the  letter  kill  the 
sjMrity  and  to  deprive  Mr.  Finney  of  a  right  against  the  estate 
which  Mr.  Finney  never  intended  to  give  up,  which  the  estate 
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L.  JJ.      never  oontraoted  that  he  should  give  up,  and  from  which  there  iras 
1874       no  equity  as  between  Finneif  and  the  estate  that  the  estate  should 

CkwTBKLL    ^  relieved. 

^'  It  was  said  that  time  was  given  for  the  conyersion  of  interest 

—  into  principal  as  between  Finney  and  Cattrdl,  and  that  that  shewed 
that  OottreU  was  treated  as  the  debtor.  He  was  the  debtor  as  iar 
as  he  was  the  person  at  whose  request  the  money  was  paid,  but 
he  was  not  the  debtor  for  whose  benefit  the  credit  was  given  in 
exoneration  or  exclusion  of  the  estate.  No  transaction  betwe^ 
Mr.  FiwMy  and  Mr.  OottrM  could  have  deprived  the  cestuM  gne 
trust  of  thefar  right  to  call  Mr.  OottreU  to  account  for  aU  the  airears 
of  money  which  were  in  his  hands  by  a  breach  of  trust  for  which 
he  is  liable  at  this  moment.  It  appears  to  me  there  is  no  ground 
for  the  application  of  the  rule  applicable  to  cases  of  principal  and 
surety ;  viz.,  that  where  a  person  is  primarily  liable,  and  another 
person  secondarily  liable,  if  the  creditor  gives  time  to  the 
person  who  is  primarily  liable,  the  other  person  is  therefore 
released.  The  case  rests  simply  upon  this,  that  the  money  was 
honestly  paid  by  Mr.  Finney  for  the  benefit  of  the  estate,  for  the 
safety  of  the  estate,  and  the  estate  ought  to  bear  it.  I  am  of 
opinion  that  Mr.  Finney  is  entitled  to  the  sums  of  money  which  he 
has  so  paid. 

Sib  G.  Melush,  L.J. : — 

I  am  of  the  same  opinion.  The  yice-Chancellor,  as  I  under- 
stand his  judgment,  appears  to  have  thought  that  if  these  two  sums 
of  £195  88.  and  £54  19«.  4e{.,  which  were  paid  by  Mr.  Finney  to 
the  mortgagees  for  interest,  had  been  included  in  the  debts  assigned 
by  the  mortgagees  to  Mr.  Finney^  then  Mr.  Finney  would  have 
been  entitled  to  charge  them  as  against  the  estate ;  but  he  seems 
to  have  come  to  the  conclusion  that  because  they  were  not  in- 
cluded in  that  assignment,  and  were  made  the  subject  of  a  separate 
charge,  that  therefore  they  cannot  be  charged.  Now  that  appears 
to  me  to  be  going  too  &r.  The  only  consequence  of  their  not 
being  included  in  the  assignment  is,  that  the  deed  itself  does  not 
prove  as  a  matter  of  fact  that  these  sums  were  paid  in  anticipation 
of  the  transfer  by  a  proposed  transferee  for  the  purpose  of  saving 
the  estate  from  being  sold.    The  consequence  of  their  not  being 
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included  in  the  deed  is  merely  that  that  fact  is  not  proved  by  the       L.  JJ. 
deed,  bat  I  can  see  no  good  reason  for  not  allowing  it  to  be  proved        i874 

aliunde.  Oottbbll 

Upon  the  evidenoe  it  is  perfectly  clear  that,  as  a  matter  of  £act, 
these  two  sums  were  paid  on  Mr.  Finnetfs  acooont,  in  anticipation 
of  an  intended  transfer  to  him,  and  on  the  security  of  the  estate,  and 
not  primarily  on  the  personal  security  of  Mr.  OottreU.  Having  been 
so  paid  as  a  matter  of  fact,  I  can  see  no  good  reason  why  they 
should  not  be  a  charge  on  the  estate  when  the  mortgage  comes  to 
be  redeemed.  It  is  a  fallacy  to  say,  as  was  said  in  the  argument, 
that  the  effect  would  be  that  the  mortgagors  would  pay  them  twice 
over.  The  mortgagors  have  never  paid  them  at  all;  because, 
although  it  is  perfectly  true  that  Mr.  OottrM  had  money  in  his 
hands  out  of  which  he  might  have  paid  them,  his  having  wrongly 
appropriated  money  out  of  which  he  might  have  paid  them  does 
not  amount  to  a  payment  in  point  of  fact.  They  have  not  been 
paid  at  all,  and  they  now  come  to  be]  paid  for  the  first  time  out  of 
the  estate. 

Mr.  Lake  was  then  heard  upon  the  question  of  costs. 

Sir  W.  M.  Jamss,  L.  J. : — 

The  main  point  which  the  Yice-Ohancellor  had  to  decide  was 
decided  by  him  one  way,  and  has  been  decided  by  us  the  other 
way;  and  the  main  point  being  decided  in  favour  of  the  mortgagee, 
the  principal  ground  upon  which  the  Vice-chancellor  proceeded  in 
dealing  with  the  costs  seems  to  me  to  fail  The  only  question  is, 
whether  there  is  re^ly  anything  in  this  case  to  take  it  out  of  the 
ordinary  rule,  there  being  a  sum  found  due  to  the  mortgagee,  his 
right  to  which  the  mortgagor  resisted  at  the  hearing.  The  rule  of 
the  Court  is,  as  laid  down  in  Cotterdl  v.  Straitan  (1),  that  the  mort- 
gagee is  entitled  to  his  security  as  security  for  principal,  interest, 
and  costs — that  is,  the  costs  of  a  redemption  suit  or  foreclosure 
suit — ^imless  the  mortgagee  has  either  refused  or  has  been  offered 
the  full  sum  due  to  him,  in  which  case  he  loses  all  subsequent 
interest,  and  all  costs,  and  is  made  liable  to  pay  costs ;  or  unless 
the  Court  sees  that  the  conduct  of  the  mortgagee  has  been  oppres- 

(1)  Law  Bep.  8  Gh.  296.  , 
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L.  JJ.      Bive,  and  that  he  has  been  availing  himself  of  his  power  to  extort 

1874       something  which  he  ought  not  to  have,  or  doing  something  which 

CoTTBKLL    ^^  Court  Togards  as  'unconscientious.    That  is  not  applied  to  tbe 

FiHNET      ^^^^^  ^^  ^  mortgagee  claiming  more  than  is  really  due  to  him  npon 

— '      something  which  was  a  fair  question  of  dispute  between  them,  and 

the  point  in  dispute  being  not  concealed,  he  simply  saying, » I 

claim  so  much  under  such  circumstances,*'  and  the  other  man 

saying  '^  You  are  not  entitled  to  that,  that  is  a  thing  that  must  be 

determined  by  the  Court  in  the  cheapest  way."    And  in  this  par^ 

ticular  case  the  parties  have  shewn  commendable  economy  in  the 

mode  of  bringing  the  case  to  a  hearing.    Those  questions  hare 

been  raised  with  a  rery  small  amount  of  litigation.    There  is  the 

bill,  the  answer,  and  one  page  of  an  afiSdayit  on  the  part  of  the 

Plaintiff,  and  two  or  three  pages  of  affidavits  on  the  part  of  the 

'  Defendant^  the  greater  part  going  to  one  particular  item  of  an 

account  which  has  yet  to  be  taken  in  Chambers.    That  being  so^ 

it  seems  to  me  to  be  utterly  impossible  to  say  that  there  has  been 

vexatious  op  improper  conduct  on  the  part  of  the  mortgagee  that 

has  led  to  any  expense  on  the  part  of  the  mortgagor.    It  seems 

to  me  that  the  rule  laid  down  in  the  case  I  referred  to  ought  to  be 

adhered  to,  and  that  the  mortgagee  is  entitied  as  of  course  to  his 

principal,  interest,  and  costs  as  the  price  of  giving  up  the  estate. 

The  Vice-Chancellor's  order  will  therefore  be  varied  in  all  the 

particulars  to  which  the  appeal  is  directed,  and  the  mortgagee 

will  add  his  costs  of  the  appeal  to  his  security. 

Sib  G.  Mellish,  L.J. : — 
^   I  am  of  the  same  opinion. 

Solicitors :  Messrs.  Deane^  Chutb,  dt  Co. ;  Mr.  W.  Ley^ 


TOL.  IX.]  CaBlAMOSlBT  A.PHBiJi&  553 


Jwm4u 


In  re  WHEAL  VY VTAN  MINING  COMPANY.  L.  JJ, 

WESCOMB'S  CASE. 

Where  the  official  liquidator  of  a  company  appears  as  a  Respondent  in  an 
appeal  in  the  windingMip,  aiod  hia  oosta  are  not;  payable  by  anypart^la  tbe 
-appeal^  they  will  not  be  g^en  ooh  of  the  eaiale  by  Iha  Covixt  of  Appeal ;  but 
he  will  be  left  to  apply  for  them  to  the  Judge  of  the  Ck>urt  below,  who  will 
order  payment  of  them  out  of  the  estate  unless  he  sees  reason  to  the  con- 

trary. 

■  •     . '         '  ' 

iHIS  was  an  appeal  by  Ann  Wese(mb,i)ie  executrix  of  CharUi 
Weseomh,  the  former  purser  of  the  Wheal  Vyvydn  Mining  Obm- 
jpany,  from  an  order  of  the  Vice-Warden  of  the  Stannaries  reducing 
by  £256  the  balance  due  from  the  company  to  G.  Wescomb  on  bis 
accounts,  for  which  she  now  claimed  to  prove  against  the  company 
nnder  the  winding-up. 

This  sum  of  £25Q  was  the  amount  payable  for  calls  on  the 
shares  held  by  a  Mr.  UArcy  in  the  company.  The  case  raised  by 
Mr.  Divett,  a  principal  shareholder,  was,  that  Wesccmb  had  made 
himself  liable  to  the  company  to  pay  the  amount  of  D^Arcj^s  calls, 
and  as  nothing  could  be  obtained  from  D'Arcy,  Wescornb  must  be 
debited  with  them.  The  Vice- Warden  decided  according  to  this 
contention.    Mrs.  We9oomh  appealed. 

Mr.  W.  Feanan^  Q.G.,  and  Mr.  W.  W.  Kcsrdaha,  fov  the  Appel- 
lant. 

Mr.  Dickinson^  Q*C.y  and  Mr.  Oraham  EastinffB,  for  Divett^fiu-p- 
ported  the  order  of  the  Court  below. 

Mr.  Kekewieh,  for  the  official  liquidator. 

Theib  Lobbships,  being  of  opinion  that  the  claim  against  WeS' 
comb  was  not  made  out  on  the  evidence,  reversed  the  decision  of 
the  Vice- Warden,  and  directed  that  Mrs.  Wescomh  should  have  her 
costs  in  the  Court  below  out  of  the  estate,  no  order  being  made  as 
to  the  costs  of  the  appeal 
Vou  IX.  2X  1 
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L.  JJ.  Mr.  KeJcewieh,  for  the  official  liquidator,  asked  for  his  costs  ont 

1874        of  the  estate.    He  referred  to  Ship's  Case  (1)  and  Bmh's  Case  (2). 

2^  Theib  Lordships  held  that  the  costs  of  the  official  hqnidator 

should  be  in  the  discretion  of  the  Court  below,  and  that  he  mast 
be  left  to  apply  for  them  there.  It  was  to  be  understood  that  in 
a  case  where  the  liquidator  was  brought  here  as  a  Bespondent  he 
was  entitled  to  his  costs  out  of  the  estate,  unless  there  was  some 
reason  to  the  contrary ;  but  it  was  best  that  it  should  be  left  to 
the  Court  which  had  the  conduct  of  the  winding-up  to  order 
payment  of  them. 

Solicitors :  Messrs.  Gregory^  Bowdiffea,  &  Bawle  ;  Mr.  W.  M(m ; 
Messrs.  Churchy  Sons,  &  Clarke. 


JimmIO. 


I..  JJ.  In  re  IMPERIAL  RUBBER  COMPANY. 

^  BUSH'S  CASE. 

Paid-up  Shares— Is9ue  of  Shares— Certtficate^Ctrnpanies  Act,  1867  (30<fe31 

Vict.  c.  131),  8.  25. 

A  company  agreed  to  purchase  property  for  paid-up  shares,  andacoordia^T 
the  directors  passed  a  resolution  to  allot  a  corresponding  number  of  shares  to 
the  vendors  and  their  nominees.  Two  months  afterwards,  the  agreement 
between  the  vendors  and  the  company  was  filed  with  the  Registrar  of  Joint 
Stock  Companies.  One  of  the  nominees  had  sold  twenty  of  the  shares,  ud 
the  transfer  was  registered  three  days  before  the  agreement  bad  been  filed, 
but  no  certificate  as  to  these  shares  was  issued  until  a  fortnight  afterwards  :— 

Uddf  that  the  shares  were  not  issued  within  the  meaning  of  the  Compania 
Act,  1867  (30  &  31  Yict.  c.  131),  s.  25,  until  the  certificate  was  issued,  and 
that  they  were  paid-up  shares  in  the  hands  of  the  purchaser. 

Order  of  Bacon^  V.C.,  afl&rmed. 

±  HE  Imperial  Rubber  Compcmy^  Limited,  was  registered  on  the 
24th  of  October,  1868.  At  the  second  meeting  of  directors,  held 
on  the  19th  of  January,  1869,  a  resolution  was  passed  accepting  the 
terms  for  the  purchase  from  Messrs.  Wilson  &  MaydB  of  the  Lifford 
Mills  and  of  certain  patents,  at  the  price  of  £2000  cash  and  5600 

(1)  13  W.  R.  599.  .      (2)  Law  Eep.  6  CL  246 
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£5  paid-np  shares.    At  the  third  meeting,  held  on  the  25th  of      L.  JJ. 
January,  1869,  it  was  resolved  that  the  shares  agreed  to  be  paid       1874 
to  Messrs.  Wibon  &  MayaU  be  at  once  allotted,  and  that  the  bush's  Casi. 
secretary  be  directed  to  prepare  certificates  to  be  handed  over  on       ""^ 
the  execution  of  the  transfer.    An  entry  was  accordingly  made  on 
the  same  day  in  the  journal  of  the  company  that  1200  shares  were 
allotted  to  Wilson,  1200  to  MayaU,  and  3200  to  8.  B.  Tucker,  a 
nominee  of  Wibon  d:  MayaU.    The  certificates  of  WUsorCs  shares 
and  MayaEs  shares  were  apparently  made  oat  and  dated  on  the 
25th  of  January,  1869.    Those  of  Tucker^s  shares  wei«  dated  at 
difierent  times,  the  shares  in  question  in  this  case  bearing  date  the 
7th  of  April,  1869. 

The  deeds  of  transfer  of  the  Lifford  Mills  and  the  other  pro- 
perty were  dated  the  1st  of  February,  1869,  and  an  agreement 
stating  the  terms  of  the  purchase  was,  on  the  24th  of  March, 

1869,  filed  with  the  Begistrar  of  Joint  Stock  Companies.    In 
March,  1870,  Mr.  Bush  bought  of  Tucker  twenty  shares  as  fully, 
paid.     The  transfer  was  registered  as  on  the  21st  of  March,  1870> 
but  the  share  certificate  given  to  Bush  was  dated  the  7th  of  April, 

1870,  and  it  did  not  appear  that  any  previous  certificate  had  been 
issued,  or  that  the  shares  had  been  registered  in  Tucker^s  name. 

The  company  was  ordered  to  be  wound  up,  and  Mr.  Bush  having 
objected  before  the  Chief  Clerk  to  be  placed  on  the  list  of  contri- 
butories,  his  case  was  adjourned  into  Court. 

The  yice-Chancellor  Bacon  ordered  Mr.  BusVs  name  to  be  ex* 
eluded  &om  the  list.    The  official  liquidator  appealed. 

Mr.  Swanstonf  Q.C.,  and  Mr.  Chraham  Hastings,  for  the  Ap^ 
pellant : — 

No  doubt  the  certificate  was  not  issued  until  after  the  agree- 
ment was  registered,  but  we  say  that  the  shares  were  issued  to 
Tucker  when  they  were  allotted  to  him,  and  Bush  cannot  be  in  a 
better  position  than  Tucker  was.  Tucker  had  an  absolute  iiit^rest 
in  them  on  the  25th  of  January,  for  the  issue  of  the  (certificates 
was  not  the  issue  of  the  shares :  Maynard's  Case  (1).  The  question 
turns  on  the  25th  section  of  the  Companies  Act,  1867  (30  &  31 
Vict.  c.  131),  and  the  burden  is  on  Bush  to  shew  that  these  shares 

(1)  Ante,  p.  60. 
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L.  JJ.      are  to  be  taken  as  fully  paid.    If  he  is  obliged  to  pay  he  can 

1874       recover  from  Tueher.    The  company  is  not  estopped  by  the  mere 

'Bush's  Gasb.  6ntry  in  the  books  that  the  shares  are  paid  up.    The  shares  were 

issued  within  the  meaning  of  the  section  when  they  were  aUotted. 

Mr.  Kay,  Q.C.,  and  Mr.  Bomer,  for  Mr.  Bu$h,  were  not  called 
upon. 

Sm  W.  M.  Jakes,  L. J. : — 

This  is  an  idle  and  yexations  appeaL 

Mr.  Bfuh  was  the  holder  of  shares  which  were  transferred  to 
him  throngh  a  person  recognised  as  the  holder  of  them.  He  got 
from  the  company  a  certificate,  on  which  it  appeared  that  they  were 
paid-up  shares.  The  Act  of  Parliament  says,  no  doubt,  that  shares 
issued  in  that  way  shall  be  deemed  to  be  issued  and  held  subject 
to  the  payment  of  the  whole  amount  in  cash,  unless  the  contraiy 
is  determined  by  a  contract  duly  made  in  writing  and  filed  with 
the  Begistrar  of  Joint  Stock  Companies. 

There  is  in  this  case  a  contract  in  writing  made  between  the 
oompany  on  the  one  side  and  the  yendors  on  the  other,  which 
is  connected  with  these  shares,  and  in  that  contract  it  is  said 
that  certain  shares  are  to  be  fully  paid-up  shares  as  part  of  the 
consideration.  There  is  no  evidence  that  the  shares  e?er  left 
the  control  of  the  company,  or  ever  became  the  property  of  Mr. 
Tucker,  or  of  any  one  else,  until  the  certificate  was  issued  in  ac- 
cordance with  the  resolution  previously  passed,  and  on  that  his 
title  is  complete.  Apparently,  Mr.  Bu$h  bought  under  that  title, 
which  is  a  perfect  and  complete  title,  upon  the  documents  which 
the  company  itself  is  bound  by. 

I  am  of  opinion  that  it  would  be  an  act  of  the  grossest  injustice 
to  Mr.  Bush  if  we  were  to  endeavour  to  make  him  liable  upon  these 
sharea 

I  am  bound  to  express  my  regret  and  disapprobation  at  and  of 
the  conduct  of  official  liquidators  in  these  companies,  who  think 
that  this  particular  section  of  the  Act,  because  it  was  made  for  the 
benefit  of  creditors,  is  intended  to  enable  them  to  make  imiocent 
and  honest  men  pay  money  which  they  never  intended  to  pay.  It 
is  a  mistake  to  suppose  that  the  Court  is  called  upon  to  put  a 
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forced  oonstruction  upon  the  Act  for  the  purpose  of  enabling  that       U  JJ* 
injustice  to  be  done.  1974 

This  appeal  is  dismissed  with  costs.  Bush's  Casb. 

Sir  G.  Hellish,  L.  J. : — 
I  am  of  the  same  opinion. 

Solicitors  for  the  Appellant :  Messrs.  Harper,  Broad,  dt  Batieoek. 
Solicitors  for  Mr.  Bwh :  Messrs.  LinJdaters  dt  Co. 


July  1. 


In  re  ORIENTAL  INLAND  STEAM  COMPANY.  L.  JJ. 

Ex  parte  SCINDE  RAILWAY  COMPANY.  m* 

Windtng-^p—Atiaehment'-'Property  Abroad — Foreign  Judgment — Companie$ 

Act,  1862  (25  A  26  Vict.  c.  89).  8. 163. 

When  a  company  has  in  this  country  been  ordered  to  be  wound  up^ 
judgment  creditors  who  are  in  this  country,  and  have  proved  under  the 
winding-up^  will  not  be  allowed  to  attach  property  in  India  belonging  to  the 
company 

Order  of  I£ulin»,  Y.C.,  affirmed. 

IHE  Oriental  Inland  Steam  Company  and  the  Seinde  BaSway 
Company  were  both  English  companies  having  their  chief  offices 
in  England,  but  carrying  on  business  in  Indict  On  the  23rd  of 
May,  1867,  the  Seinde  Company  obtained  in  India  judgment  against 
the  Oriental  Company  for  R8.40,122. 

On  the  8th  of  November,  1867,  an  order  to  wind  up  the 
Oriental  Company  was  made  in  England,  and  on  the  12th  of 
March,  1868,  the  Seinde  Company  came  in  under  the  wipding-up 
and  proved  their  debt. 

On  the  28th  of  January,  1869,  the  Seinde  Company,  proceedmg 
under  their  judgment,  attached  certain  property  in  India  belong* 
ing  to  the  Oriental  Company.  By  an  order  made  on  the  4th  of 
March,  1869,  in  the  wiuding-up,  the  Seinde  Company  was  ordered 
to  withdraw  the  attachment,  without  prejudice  to  any  question ; 
and  upon  the  Seinde  Company  undertaking  to  abide  by  any  order 
of  the  Court|  the  official  liquidator  was  ordered,  out  of  the  proceeds 
of  the  sale  of  property  in  India  belonging  to  the  Oriental  Company, 
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L.  JJ.      to  pay  the  Scinde  Company  the  ainoant  of  principal,  interest,  and 
1874        costs  then  due  to  them. 

jn  f^  The  attachments  were  accordingly  withdrawn,  and  B8.19,813 

iKLi^Sixiu  ^^^^  P^i^  ^y  ^^  oflBcial  liquidator  to  the  Scinde  Company  in  satis- 
CoMPANY.     faction  of  their  claim ;  the  remainder  of  their  claim  having  been 
^^     satisfied  by  sales  under  attachments  before  the  winding-up. 
Railway  Co.      The  oflBcial  liquidator  applied  by  summons  that  the  Scinde  Com- 
pany  should  repay  this  sum  of  118.19,813,  and  the  Yice-Chancellor 
MalinSf  on  the  18th  of  April,  1874,  made  an  order  accordingly. 
The  Scinde  Company^  appealed. 

Mr.  J.  Pearson,  Q.C.,  and  Mr.  Marten,  Q.C.,  for  the  Appellants  :— 

We  are  ready  to  abandon  our  claim  under  the  winding-up  here, 
and  thien  we  ought  not  to  be  prevented  from  retaining  what  we 
have  received  in  India.  The  only  result  of  our  giving  up  our  attach- 
ment, or  not  issuing  it,  would  have  been  to  allow  other  execution 
creditors  in  India  to  take  the  property.  If  those  creditors  are  not 
in  this  country  this  Court  will  have  no  jurisdiction  over  them: 
Bank  of  Hindustan  v.  Premohand  (1),  and  it  is  very  hard  upon 
us  that  they  should  thus  obtain  an  advantage  over  us.  If  this  is 
the  law  the  result  in  all  these  cases  will  be  to  hand  over  the  assets 
to  those  creditors  who  happen  to  be  out  of  the  jurisdiction.  In  re 
Kehon  (2)  was  a  case  of  inspectorship  only. 

Mr.  Olasse,  Q.C.,  and  Mr.  Whitehome,  for  the  Oriental  Companyy 
were  not  called  upon. 

Sib  W.  M.  James,  L.J. : — 

I  am  of  opinion  that  the  order  of  the  Yice-ChanceUor  in  this 
case  is  perFectly  right. 

The  winding-up  is  necessarily  confined  to  this  country.  It  is 
not  immaterial  to  observe,  that  there  could  now  be  no  possibility, 
having  regard  to  the  decision  of  the  Supreme  Court  of  CaleuUa, 
in  Sank  of  Hindustan  v.  Premchand,  which  we  must  take  to  be 
quite  rights  of  treating  this  case  as  if  there  were  an  auxiliary 
winding-up  in  India.  If  this  is  so  with  regard  to  a  company 
domiciled  in  England,  but  having  its  business  and  assets  in  India, 
there  would  be  no  ground  for  the  contention  on  the  part  of  the 

(1)  5  Bomb.  H.  C.  Rep.  83.  (2)  Law  Rep.  4  Ch.  125. 
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Appellants  that  they  would  obtain  an  equitable  and  rateable       L-JJ. 
distribation  of  the  assets  between  the  creditors.    All  the  assets        1874 
there  would  be  liable  to  be  torn  to  pieces  by  creditors  there,  not-       j»  f^ 
withstanding  the  winding-up,  and  there  would  be  an  utter  inca-  ji^^i^^STiux 
pacity  of  the  Courts  there  to  proceed  to  effect  an  equitable    Compahy. 
distribution  of  them.    The  English  Act  of  Parliament  has  enacted     "g^^^ 
that  in  the  case  of  a  winding-up  the  assets  of  the  company  so  BAttiM  Cki. 
wound  up  are  to  be  collected  and  applied  in  discharge  of  its  liabi- 
lities.    That  makes  the  property  of  the  company  clearly  trust 
property.    It  is  property  affected  by  the  Act  of  Parliament  with 
an  obligation  to  be  dealt  with  by  the  proper  officer  in  a  particular 
^?ay.    Then  it  has  ceased  to  be  beneficially  the  property  of  the 
company ;  and,  being  so,  it  has  ceased  to  be  liable  to  be  seized  by 
the  execution  creditors  of  the  company. 

There  may,  no  doubt,  be  some  difficulty  in  the  way  of  dealing 
with  assets  and  creditors  abroad.  The  Court  abroad  may  some- 
times not  be  disposed  to  assist  this  Court,  or  take  the  same  view 
of  the  law  as  the  Courts  of  this  country  have  taken  as  to  the 
proper  mode  of  dealing  with  such  companies,  and  also  with  such 
assets.   If  so,  we  must  submit  to  these  difficulties  when  they  occur. 

In  this  particular  case  there  is  no  such  difficulty.  There  were 
assets  fixed  by  the  Act  of  Parb'ament  with  a  trust  for  equal  dis- 
tribution amongst  the  creditors.  One  creditor  has,  by  means  of 
an  execution  abroad,  been  able  to  obtain  possession  of  part  of 
those  assets.  The  Yice-Chancellor  was  of  opinion  that  this  was 
the  same  as  that  of  one  ce$tui  que  trust  getting  possession  of  the 
trust  property  after  the  property  had  been  affected  with  notice  of 
the  trust.  If  so,  that  cestui  que  trust  must  bring  it  in  for  distribu* 
tion  among  the  other  cestuis  que  trust.  So  I,  too,  am  of  opinion, 
that  these  creditors  cannot  get  any  priority  over  their  fellow-cre- 
ditors by  reason  of  their  having  got  possession  of  the  assets  in  this 
way.  The  assets  must  be  distributed  in  England  upon  the  footing 
of  equality. 

The  Vice-Chancellor's  judgment  must  therefore  be  affirmed,  and 
the  appeal  dismissed. 

Sib  G.  Mellish,  L.  J. : — 

I  am  of  the  same  opinion. 

I  quite  agree  that  the  87th  section  of  the  Act  of  1862,  pro- 


560  CHANGEBY  APPEAL&  [L.  B. 

L.  JJ.  Tiding  that  no  action  shall  be  brought  without  the  leaxe  of  the 
1874  Courty  and  the  163rd  section,  enacting  that  no  execution  shall 
jn^       issue,  apply  only  to  the  Courts  in  this  country.     Of  course, 

jj^J^^JgJ^jj  Parliament  never  legislates  respecting  strictly  foreign  GourtB. 
GoMPAMT.  ^or  is  it  usually  considered  to  be  legislating  respecting  Colonial 
^Jl^     Courts  or  Indian  Courts,  unless  they  are  expressly  mentioned. 

JlAiLWAT  Ca  Still,  that  appears  to  me  not  to  prevent  the  general  application  to 
this  case  of  the  principles  which  have  been  established  in  cases  of 
bankruptcy. 

No  doubt  winding-up  differs  from  bankruptcy  in  this  respect, 
that  in  bankruptcy  the  whole  estate,  both  legal  and  beneficial,  is 
taken  out  of  the  bankrupt,  and  is  vested  in  his  trustees  or 
assignees,  whereas  in  a  winding-up  the  legal  estate  still  remaios 
in  the  company.  But,  in  my  opinion,  the  beneficial  interest  is 
clearly  taken  out  of  the  company.  What  the  statute  says  in  the 
95th  section  is,  that  from  the  time  of  the  winding-up  order  all  the 
powers  of  the  directors  of  the  company  to  carry  on  the  trade  or 
to  deal  with  the  assets  of  the  company  shall  be  wholly  determined, 
and  nobody  shall  have  any  power  to  deal  with  them  except  the 
official  liquidator,  and  he  is  to  deal  with  them  for  the  purpose  of 
collecting  the  assets  and  dividing  them  amongst  the  creditors.  It 
appears  to  me  that  that  does,  in  strictness,  constitute  a  trust  for 
the  benefit  of  all  the  creditors,  and,  as  far  as  this  Court  has  juris- 
diction, no  one  creditor  can  be  allowed  to  have  a  larger  share  of 
the  assets  than  any  other  creditor. 

Then  it  is  said  that  the  assets  are  subject  to  the  law  of  the 
place  where  they  are.  I  quite  agree  that  if  the  law  of  the  place 
where  they  are  had  given  a  charge  of  that  nature  on  the  assets 
prior  to  the  time  when  the  petition  for  winding-up  was  presented, 
or  possibly  prior  to  the  time  when  the  winding-up  order  was  mad^ 
and  a  judgment,  for  instance,  had  been  put  on  the  register,  that 
might,  by  the  law  of  Bombay ^  have  constituted  a  charge  on  the 
property  of  the  company,  and  then  the  trust  for  the  benefit  of  the 
creditors  would  have  been  subject  to  that  charga  But  here  there 
is  no  allegation  that  the  judgment  in  Bombay^  any  more  than 
a  judgment  here,  simply  qtid  judgment,  operates  as  any  chai^  at 
all.  It  is  quite  clear  that  it  does  not,  and  that  until  the  execution 
and  attachment  have  issued  and  been  executed,  there  is  no  actaal 
charge  on  the  property.    That  charge  is  subsequent  to  the  creation 
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of  the  trusty  and  is  made  by  the  particular  Appellants  here  with      L.  JJ. 
full  notice  of  the  trust.  1874 

The  consequence  necessarily  follows,  that  in  this  C!ourt  these       j^^ 
creditors  cannot  be  allowed  by  such  means  to  obtain  priority ;  j/^"^^^ 
and  that  they  must  give  up,  for  the  benefit  of  the  creditors,  what    Goxpant. 
they  have  so  obtained.  ^sSmE 

The  appeal  will  be  dismissed  with  costs.  BAUiWAT  Go. 

Solicitors  for  the  Appellants :  Messra  SoUams,  San,  &  Coward. 
Solicitors  for  the  Official  Liquidator :  Messrs.  THIeard,  Oodden, 
d:  Holme. 


VAUGH AN  V.  H ALLID AY.  L.  JJ. 

[1872    V.    1.]  i^ 

Securities  for  BHU  of  Exchange^Doctrtne  of  Ex  parte  Waring^Utuiecepted      ^^^*  ^ 
BHU — Bight  qf  DauHe  Proof— Fractice-^Ajopedl  by  one  of  two  Drfendante, 

R  Jb  Co.,  of  Brazil,  in  the  coarse  of  exchange  operations  with  A,  of  Man' 
Chester,  drew  bills  on  him  for  £2000,  which  they  sold  to  the  FUintiff,  and 
about  the  same  date  transmitted  to^.  acceptances  of  another  house  for  £1900 
to  cover  the  bills  drawn.  Before  the  covering  remittances  reached  England, 
B,  Jb  Co,  stopped  payment  and  presented  a  petition  for  liquidation.  A^  being 
also  in  difficulties,  refused  to  accept  the  bills  drawn  on  him,  and  also  became 
a  liquidating  debtor.  The  Plaintiff,  as  holder  of  the  dishonoured  bills,  filed 
a  bill  against  the  trastees  of  the  estates  of  B,  <£  Co.  and  A,,  praying  that  the 
remittances  might  be  applied  in  payment  of  the  bills : — 

Edd  (reversing  the  decision  of  Bacon,  V.C),  that  the  Plaintiff  had  no 
equity  to  support  the  bilL 

The  doctrine  of  Ex  parte  Waring  (1)  does  not  apply  to  a  case  where  the 
bills  drawn  by  one  of  the  insolvent  firms  on  the  other  have  not  been  accepted, 
nor  in  any  other  case  in  which  the  holder  of  the  bills  has  no  right  of  double 
proof  against  the  two  firms. 

Ex  parte  Smart  (2)  distinguished. 

On  bill  by  P.  against  B,  and  A.,  who  all  separately  claimed  the  same  pro- 
perty, decree  made  in  favour  of  P.  On  appeal  by  A,  alone,  the  Court  being 
of  opinion  that  B.  was  entitled,  dismissed  the  bill  agaiust  both  Defendants. 

J.  HIS  was  an  appeal  from  a  decision  of  Vice-chancellor  Bacon. 

C.  W,  Byder  carried  on  business  as  a  merchant  at  Bahia  and 
Pernanibuco,  in  Brazil,  under  the  firm  of  Byder  d:  Co.,  and  at 
Manchesler  under  the  firm  of  J*.  0,  Byder  &  Co. 

(1)  19  Yes.  345.  (2)  Law.  Kcp.  8  Cb.  220. 
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L.  JJ.  The  firm  in  Brazil  had  for  several  years  been  engaged  in  trans- 

1874        actions  on  an  exchange  account  with  F.  W.  Aehton,  a  merchant  at 

Yaughan     Manchester.  In  the  course  of  these  transactions  the  firm  in  Brazil, 

Haludat.    ^^  ^^  ^^^^  ^^  August,  1871,  drew  three  bills  of  exchange  for 

£800,  £700,  and  £600  respectively,  at  ninety  days  sight,  on  F.  W. 

Ashtoriy  to  the  order  of  the  Plaintifi^,  Charles  Yaughan.  These  bilb 
were  all  held  for  value  by  the  Plaintiff. 

About  the  same  time  Byder  dk  Co.,  through  their  manager, 
TV.  H.  Wiaitj  purchased  at  Bdhia  two  bills  of  exchange  at  ninety 
days  sight,  one  drawn  on  the  London  and  Brazilian  Bank  for  £900, 
and  the  other  on  Messrs.  Saunders  &  Co.,  of  Liverpool,  for  £1000, 
which  they  forwarded  to  F.  W.  AshUm  on  the  8th  of  September, 
1871,  with  the  following  letter : — 

"  Dear  Sir, — ^Drafts.  Pray  honour  the  following  by  us  at  90  days' 
sight  (viz. :) 
Nos. 

3086  of  Charles    Yaughan,  vaL  reed., 

C.  Yaughan  d  Co.  .         .         .        £800 

3087  do.  do.      .         .         .  700 

3088  do.  do.      .         .         .  500 


£2000 


*^  Remit    To  cover  the  above  exchange  operation,  we  enclose 
ninety  days'  sight  bills. 
Nos. 
1562  London  and  Brazilian  Bank  on  L. 

and  B.  B.,  London      .         .         .     £900 
1561  F.  Sav/nders  &  Co.,  Charles  Saunders 

dt  Co.,  Liverpool  .         .         •     1000 


£1900 


"  We  enclose  a  statement  of  your  exchange  account  in  account 
current,  which  is  noiv  balanced  up  to  a  point. 

"  We  remain,  &C., 
*'  pp.  Byder  dt  Co^ 
"  W.  H.  WiaUr 

On  the  29th  of  August,  1871,  the  Manchester  firm  of  /.  0.  Byder 
dt  Co.  suspended  payment,  and  on  the  22nd  of  September  (he 
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Brazil  firm  of  Ryder  &  Co.  also  suspended  payment.  On  the  11th 
of  September,  1871,  C.  W.  Byder  filed  his  petition  for  liquidation 
by  arrangement,  which  was  agreed  to  by  the  requisite  majority  of 
creditors,  and  the  Defendant  H.  W.  Banner  was  appointed  trustee 
of  his  estate. 

The  three  bills  drawn  on  F»  W.  Aahton  were  presented  to  him 
for  acceptance  on  the  2nd  of  October,  1871,  but  he  refused  to 
accept  them. 

On  the  25th  of  October,  1871,  F.  W.  Ashton  presented  a  petition 
for  liquidation  by  arrangement,  and  the  Defendant  J.  HaUiday  was 
appointed  trustee  of  his  estate. 

The  two  drafts  for  £900  and  1000,  which  were  sent  to  coyer  the 
last-mentioned  bills,  were  received  by  F.  W.  Ashton  in  due  course, 
and  given  up  by  him  to  his  trustee. 

The  Plaintiff  claimed  to  have  the  proceeds  of  the  two  drafts  of 
£900  and  £1000  applied,  so  far  as  they  extended,  to  discharge  the 
sum  due  on  the  three  bills  of  exchange  which  he  had  purchased  of 
Byder  dt  Co,^  and  instituted  this  suit  against  J.  HaUiday  and 
fl".  W,  Banner  to  enforce  his  claim. 

Both  of  the  Defendants  put  in  answers ;  the  Defendant  Halliday 
claiming  the  proceeds  of  the  drafts  as  part  of  the  estate  of  F.  W. 
Aahton,  and  the  Defendant  Banner  claiming  them  as  part  of  the 
estate  of  Byder  &  Go. 

The  Vice-chancellor  directed  the  drafts  to  be  given  up  to  the 
Plaintiff  (1).  From  this  decision  HdHiday  appealed.  The  Defen- 
dant Banner  did  not  join  in  the  appeal. 


L.JJ. 

1874 


(1)  1874.  March  14. 

Sib  Jaubs  Bacon,  V.C.  :— 

Upon  the  face  of  this  case  there  is  a 
certain  complication  in  the  transaction 
which  might  seem  to  amount  to  diffi- 
culty ;  but  I  think  the  principles  are 
so  well  established  by  decision  that  I  do 
not  hesitate  to  say  that  the  Plaintiff  is 
entitled  to  the  proceeds  of  the  remit-' 
tance  which  he  claims  by  this  suit. 
3Iany  of  the  facts  of  the  case  are 
hardly  in  dispute.  [His  Honour  then 
referred  to  the  facts  of  the  case  and 
read  Wiatfs  letter  of  the  8th  of  Septem- 


ber, 1871.]  Kow  what  does  that  trans- 
action amount  to?  Let  us  consider 
it  first  as  between  the  remitter  and 
the  receiver  of  those  drafts.  First, 
there  is  in  as  plain  words  as  our  lan- 
guage can  convey,  a  dedication  of  the 
remittances  to  cover  the  acceptances, 
and  nothing  else ;  and  whatever  may 
have  been  the  former  practice  of  Mr. 
Ashton  as  to  the  remittances,  it  cannot 
in  the  slightest  degree  affect  this  parti- 
cular transaction,  for  here  the  person 
who  draws  upon  him  and  intends  to 
become  his  debtor  for  the  amount  of 


Yauohak 

V. 

Haluday. 
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Mr.  Be  Oex,  Q.C.,  and  Mr.  Window,  Q.C.|  for  the  Appellant :— 

There  ia  no  proof  of  an  appropriation  of  these  drafts ;  the  result 
of  the  evidence  is  that  they  were  sent  on  the  general  acconnt 
Bat  supposing  there  was  an  appropriation,  the  Plaintiff  has  do 


the  dmflb  sends  him  to  oover  the  above 
exchange  operation  the  bills  for  £19C0. 
The  bills  arrive  in  England,  they  are 
not  accepted,  and  what  is   the  con- 
sequence of  that?    Can  Mr.  Axhton,  or 
anybody  for  Hr.  Aahion,  claim  to  hold 
that  remittance?     Mr.  Window  has 
argned  that>  because  of  the  bankruptcy 
or  quasi  bankruptcy,  these  became  the 
property  of  .^Is^on.     How  could  Aah' 
tan  claim  any  property  in  them  without 
performing  the  conditions  on  which 
they  were  entrusted  to  him?    They 
are  sent  to  him  as  a  specific  appropria- 
tion ;  they  are  not  part  of  his  estate, 
they  are  not  vested  in  his  liquidator  or 
trustee,  they  are  sent  with  a  direction 
specifically  to  appropriate.     Not  only 
bad  the  remitter  a  right  by  the  course 
of  the  dealing,  but  he  had  the  right 
upon  the  ordinary  principles  of  debtor 
and  creditor  which  every  payer  has. 
Whatever  debt  he  or  his  firm  might 
owe  to  AMhton  at  that  time,  he  has  a 
right  to  ascribe  the  £1900  of  the  bills 
to  any  particular  portion  of  that  debt. 
He  had  a  right  to  say,  '*  Ton  shall  take 
it  in  payment  of  that  particular  debt, 
and  no  other — ^in  truth,  it  never  became 
a  debt  for  want  of  acceptance ;  and  if 
you  do  not  take  it  upon  those  condi- 
tions you  shall  not  have  it  at  all."     It 
never  was  Aahton's;  it  never  became 
AthUm's,    It  could  only  have  been  his, 
first,  upon  the  conditions  which  are 
expressed,  and  next,  upon  the  actual 
appropriation  to  cover  the  bills.    That 
is  so  far  the  transaction  between  the 
parties  originally  concerned.     Then  it 
is  said    that  the  case  of  Ex  parte 
Waring  (19  Yes.  345)  does  not  apply, 
and  no  doubt  it  does  not  apply  in  that 


particular  which  Mr.  De  Gtx  has  so 
carefully    selected     from     Ex   jark 
Waring,  because  here  there  was  so 
acceptance,  and  in  Ex  parte  WariM$ 
there  was ;  and  in  that  case  the  deci- 
sion was  'that  in  order  to  adjust  a 
work  out  the  equities  between  the  pe- 
ties,  it  was  necessary  to  consider  tk 
bills  in  hand,  the  short  bills  and  so  os, 
as  if  they  remained  belonging  to  ndtber 
of  them.    To  that  extent  the  case  of 
Ex  parte  Waring  does  not  apply,  hm  to 
the  extent  of  saying  that  the  eqmvss 
between  the  parties  are  to  be  enfora<i 
when  bankniptcy  happens,  it  bast 
direct  application,  and  that  applicatiix 
has  been  recognised  in  every  caae  whid 
has  happened  since.     It  is  not  becuse 
the  particular  facts  of  this  case  differ  k 
the  respect  which  has  been  mentiooN 
from  that,  that  the  universal  equitabk 
principle  is  not  to  be  applied  to  it. 
Although,  therefore,  I  do  not  saj  tbe 
decision   in  Ex   parte    Waring  doe^ 
apply  to  this  case,  I  say  the  equitaV* 
principle  upon  which  it  is  baaed  dues 
directly  apply  to  it.    Therefore,  so  hr 
as  the  claim  of  Ashton  is  coDCemed,  b 
my  opinion  there  is  not  the  shadow  of 
a  ground  upon  which  it  can  be  sop- 
ported.    Then  comes  Mr.  Banner,KA 
Mr.  BanM^er  says,  ''That  may  he  sH 
very  well,  decide  for  or  against  Adic^i^ 
yet  the  property  belongs  to  me,  for  AA- 
ton  having  failed  to  accept  the  hOls, 
the  remittances  remained  the  propotr 
of  the  Bahia  firm,  and  ought  to  be 
handed  over  to  me  as  the  trustee  t^" 
pointed  in  the  liqutdAtion.*     TnbU 
may  be  declared  in  a  variety  of  va.vsi 
trusts  may  be  inferred  from  the  conrsf 
of  dealing.    ITie  history  of  the  begi»- 
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equity  to  sustain  his  bilL    This  is  the  first  time  that  it  has  been  U  JJ. 

attempted  to  apply  the  doctrine  of  Ex  parte  Waring  (1)  to  a  case  1874 

fvhere  the  bills  have  not  been  accepted.    The  ratio  decidendi  of  Yatohak 

Ex  parte  Waring  was  that  there  was  a  right  of  proof  by  the  bill-  BUixnuT. 


cing  of  the  exchange  traiuactions  is 
stated  ai^d  proved,  the  course  of  acting 
on  it  is  stated  and  proved,  theselliag  of 
bills  with  one  hand,  and  the  remitting 
to  cover  those  bills  with  the  other,  is 
stated  and  proved,  and  as  the  result  of 
those  transactious,  in  my  opinion,  as 
between  the  Plaintiff  and  Banner,  or 
Ryder^s  estate,  there  is  a  clear  rio;ht  to 
have  this  appropriation  which  Wiatt  in 
Bdhia  directed  in  the  first  instance,  and 
which  the  proceedings  in  bankruptcy 
have  frustrated  to  the  extent  that  it 
cannot  be  specifically  perforped.    But 
does  it  signify  that  the  Plaintiff,  Mr. 
Vauyhan^  is  not  a  party  to  tbe  transac- 
tion between  Ashton  and  Byder  t  Kot, 
in  my  opinion,  in  the  slightest  degree. 
The   same  principle   of  equity  upon 
which    BiX   parte   Waring  is    based, 
although  upon  facts  in  that  case  dif- 
ferent from  the  present^  &pply  directly 
to  the  present  case,  and  I  am  of  opinion 
that  the  case  of  Ex  parte  Smart,  In  re 
Bichardson  (Law  Hep.  8  Ch.  220)  re- 
moves the  apparent  difificulty  which 
might  exist  by  the  circumstance  of  the 
Plaintiff  in  this  case  not  being  a  party 
to  the  bill  transactions,  in  respect  of 
which  bill  transactions  the  remittance 
was  made,  and  which  being  made  for  a 
specific  purpose  was  held  there  to  be 
applicable  to  the  specific  purpose  con- 
tracted for  between  the  parties:  Ex 
parte  Smart,  In  re  Bichardsan,  was 
this :  The  persons  who  claimed  were  no 
parties  to  the  bill.    They  had  drawn 
on  Bichardaon,  and    Bichardson  had 
transactioQB  with  StepTiani,  with  whom 
also    Smart    had    transactions,    and 


Siephani  transmitted  bills  to  Btehard' 
son  for  the  purpose  of  meeting  the  ex- 
isting acceptances,  the  benefit  of  which 
acceptances — ^I  say  nothing  about  the 
form  of  them — belonged  to  the  claim- 
ant there.     It  appeared  to  me  that 
upon  the  principle  of  Ex  parte  Waring 
he  was  right  in  that  claim.     I  seem  to 
have  said  on  that  occasion  that  the 
proceeds  of  the  remittances,  so  far  as 
they  existed  in  specie  at  the  date  of 
the  liquidation,  should  be  applied  for 
the  purposes  for  which  they  were  re- 
mitted, as  expressed    in  the   letters 
referred  to  in  the  evidence,  and  that  an 
inquiry  should  be  made  for  the  pur- 
pose of  ascertaining  who   were   the 
people  entitled  to  the  proceeds.    Now, 
when  that  came  to  be  decided  in  the 
Court  of  Appeal,    the  Lord   Justice 
Jam€$  disposes  of  the  point  of  the  bills 
being  drawn,  and  says,  ^  Biehardaon 
would  have  received  bills  sent  to  him 
for  the  specific  purpose  of  meeting  bills 
being  drawn  upon  him,  and  to  become 
due  on   that   particular  day,  and  if 
Stephani  A  Co,  had  heard  that  Bich' 
ardson  was  becoming  bankrupt  in  time 
to  prevent  the  remitted  bills  from  being 
issued,  they  would  have  been  enti- 
tled to  file  a  bill  to  say  that  they  were 
sent  for  the  purpose  of  taking  up  par- 
ticular bills,  and  this  would  have  been 
quite  independent  of  the  taking  of  any 
accounts  between  them  and  Biclutrd* 
8<m.**    Then,  further,  he  says,  **  That 
being  so,  the  question  arises,  in  the 
second  place,  whether  this  state  of  cir- 
cumstances is  not  precisely  the  same 
1^  in  Ex  parte  Waring  and  Bowles 


(1)  19  Ves.  346. 
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holder  both  against  the  drawer  and  acceptor  of  the  bills,  and  tk 
principle  was  resorted  to  in  order  to  adjust  the  equities  between 
the  two  insolvent  estates.  Bat  here  there  is  no  such  doable  right 
of  proof,  and  there  are  no  equities  to  adjust  It  is  simply  a  case 
of  mortgagee  and  mortgagor,  and  whatever  may  be  the  rights  of 
the  two  co-Defendants,  EaUiday  and  Banner^  inter  se^  the  Plaintiff 
has  nothing  to  do  with  them. 

Mr.  Kay,  Q.C.,  and  Mr.  K  A.  CHffard,  for  the  Plaintiff  :— 

The  letter  of  the  8th  of  September,  1871,  proves  that  the 
drafts  were  distinctly  appropriated  to  cover  the  bills  sent  for 


V.  Eargreaves  (3  D.  M.  &  G.  430), 
and  whether  we  ought  not  to  come  to 
the  same  conclusion  as  in  those  cases. 
Stephani  A  Co,  had  a  right  to  say 
that  the  bills  shonld  not  be  applied 
for  the  general  purpose  of  paying 
RichardBon^s  creditors,  but  for  the  spe- 
cific purpose  for  which  they  were  in- 
tended ;  and,  on  the  other  hand,  they 
had  no  right  to  leave  RicliardsorCs 
estate  liable  to  pay  his  acceptances. 
Accidentally,  another  person  gets  an 
advantage  for  which  he  had  not  stipu- 
lated, by  reason  of  the  adjustment  of 
equities  between  the  parties."  Then 
His  Lordship  says :  '^  It  is  said  that 
we  ought  not  to  extend  the  doctrine  of 
Ex  parte  Waring^  but  the  rule  laid 
down  lit  that  case  has  been  often 
before  the  Court,  and  neither  the  Court 
nor  the  Legislature  has  shewn  any  dis- 
approval of  it  We  are  not  really 
pressing  it  further.  I  cannot  follow 
the  argument  that  has  been  urged 
upon  usj  that  the  doctrine  only  applies 
where  all  parties  are  parties  to  the 
same  bills,  and  does  not  apply  to  a  case 
where  there  are  distinct  contracts.**  The 
contract  between  the  parties,  in  my 
opinion,  is  evidenced  by  the  course  of 
.dealings.  That  course  of  dealings  did 
give  to  the  Plaintiff  in  this  suit  an  in- 
terest in  and  a  right  to  see  to  the 
application  of  the  remittances,  although 


the  particular  fact  of  the  renuttuHss 
was  not  known  to  him  at  the  time  ther 
were  made.  I  think  nothing  that  lu 
been  done  has  impaired  thai  ri^u 
When  the  remittances  came  to  this 
country  accompanying  the  bills,  tbe 
bills,  for  a  very  good  reason,  are  a:4 
accepted  by  Mr.  Ashtcn,  The  oonae- 
quence  of  that  is  that  the  remittances 
stond  in  the  same  state  as  if  they  had 
not  been  made,  with  this  one  excepdoc, 
that  they  are  earmarked  by  a  declaratfon 
in  writing  that  those  remittances  are 
to  be  applied  to  meet  those  particalar 
bills.  That,  in  my  opinion,  gives  to  tbe 
Plaintiff  the  right  which  he  daims  ia 
this  suit)  and  I  think  he  is  entitled  to 
the  relief  he  seeks.  There  will,  there- 
fore, be  a  declaration  that,  by  virtue 
of  the  course  of  dealing  between  ths 
parties  and  the  letter,  the  two  rami- 
tances  were  specifically  appropriated  t> 
meet  the  three  drafts,  and  that  the  re^ 
mit tances  ought  to  be  applied  in  Biis- 
faction  of  the  sums  which  shall  l>e 
found  due  to  the  Plaintiff  in  respect  of 
the  same  three  drafts,  without  pit- 
judice  to  his  right  to  prove  ag^nst  the 
estate  of  Messrs.  liyder^Co,  in  resped 
of  the  three  drafts,  after  the  remit- 
tances shall  have  been  so  apf>Iied. 
Under  the  circumstances,  there  will  he 
no  order  as  to  costs. 


V. 

Hallidat. 
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acceptance.    That  being  sO;  the  principle  of  Ex  parte  Waring  (1)       L.  JJ. 
applies.    The  fact  that  the  bills  were  not  accepted  makes  no        1874 
difference.    Trimingham  t.  Maud  (2).  is  precisely  in  point.    Ash^    yaidquan 
Mb  non-fulfilment  of  ids  obligation  renders  it  inequitable  that 
bis  estate  should  retain  the  securities,  and  Byder  &  Co.^a  estate 
cannot  retain  them  as  against  us  if  they  are  given  up  to  it.    In- 
deed their  trustee,  Bannery  does  not  claim  them,  for  he  does  not 
appeal  from  the  Yice-Chancellor's  decision.    It  makes  no  difference 
that  we  have  no  privity  withi  Ashion.    We  stand  upon  the  equity 
of  the  drawers.    AsJUan  was  the  principal  debtor ;  he  induced 
Byder  d:  Co,  to  draw  the  bills,  and  the  securities  ought  to  be 
appropriated  to  clear  Byder  &  Co.^s  estate  from  the  liability: 
PowJea  v.  Sargreaves  (3) ;  CUy  Bank  y.  Luchie  (4) ;  Banner  v, 
Johnston  (5) ;  Thomson  t.  Simpson  (6) ;  JSb  parte  Smart  (7). 

Sir  W.  M.  James,  L.J. : — 

The  principle  of  Ex  parte  Waring  applies  where  there  are 
equities  to  adjust  between  two  parties  who  become  insolvent,  and 
the  adjustment  of  which  equities,  by  a  piece  of  good  luck,  so  far  as 
a  third  party  is  concerned,  operates  for  the  benefit  of  such  third 
party.  The  simple  answer  to  this  case  is,  that  there  are  no  equities 
whatever  to  adjust.  If  the  Plaintiff  is  right  as  to  the  appropria- 
tion, the  Bahia  house  is,  irrespective  of  any  equities  to  be  adjusted 
and  any  questions  whatever,  entitled  absolutely  and  simply  to  the 
return  of  the  remittances.  If  he  is  not  right  in  that»  he  has  no 
fouDdation  whatever  for  his  case. 

Sir  G.  Mellish,  L.  J. : — 

The  Yice-Chancellor  in  this  case  came  to  the  conclusion,  and  I 
am  of  opinion  correctly,  that  there  was  a  specific  appropriation  of 
the  remittances ;  and  it  appears  to  me  utterly  impossible  to  put 
any  construction  on  the  letter  which  accompanied  the  remittances 
except  that  the  bills  remitted  were  specifically  appropriated  to 

(1)  19  Ves.  345.  (4)  Law  Rep.  5  Ch.  773. 

(2)  Law  Rep.  7  Eq.  201.  (5)  Ibid.  5  H.  L.  157. 

(3)  3  D.  M.  &  G.  480.  (G)  Ibid.  5  Ch.  65a 

(7)  L^w  Rep.  8  Oh.  220. 
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L.  JJ.  take  up  the  acceptances,  if  Ashhn  did  accept  them.  Then  the 
1874  rule  of  law  is  applicable,  that  if  a  remittance  is  sent  for  a  parti- 
Yattohar  cnlar  purpose,  whether  it  be  a  remittance  by  bUl  or  a  remittance 
Haludat.  ^^  money,  the  person  who  receives  the  remittance  must  either 
""~~  apply  it  for  the  purpose  for  which  it  was  sent,  or  else  return  it 
Therefore,  as  soon  as  Ashton  determined  not  to  accept  the  bOls  he 
was  bound  to  return  the  remittances.  He  has  incurred  no  liability, 
and  I  cannot  see  how  Ex  parte  Waring  (1)  can  possibly  apply.  The 
simple  case  is,  that  the  Plaintiff  has  purchased  bills  from  a  firm 
which  has  become  insolvent  without  getting  any  security  whatever, 
and  therefore  his  only  remedy  is  to  prove  upon  those  bills.  The  finn 
of  Byder  &  Go.  are,  it  appears  to  me  on  this  state  of  facts,  entitled 
to  have  the  remittances  returned  to  them  ;  but  if  they  are  not  enti« 
tied  to  have  the  remittances  returned  to  them,  I  have  great  difficulty 
in  thinking  that  there  can  be  any  case  to  which  the  doctrine  of  JSe 
parte  Waring  can  apply,  unless  there  is  not  only  a  double  insol- 
vency,  but  a  right  of  double  proof  on  the  part  of  the  holders 
of  the  bills  who  claim  the  equity.  The  only  case  on  which  the 
Yice-Chancellor  relied  vras  a  case  before  us  of  £2a;  parte  Smairt  (2), 
and  it  is  true  that  in  that  case  we  did  in  one  respect  carry  the 
doctrine  of  Ex  parte  Waring  further  than  it  had  been  carried 
in  any  previous  case ;  for  I  think  that  in  all  the  previous  cases 
the  claim  had  been  by  a  holder  of  a  bill  who  had  a  right  of 
double  proof  against 'the  acceptors  and  the  drawers.  In  Ex  park 
Smart  the  holder  was  himself  the  drawer,  and  although  he  was 
not  entitled  to  prove  on  the  bill  against  the  two  firms,  he  was 
entitled  to  prove  against  the  acceptor,  who  had  accepted  for  the 
accommodation  of  a  firm  to  whom  the  drawer  of  the  bill  had  sold 
goods,  and  he  was- entitled  to  prove  for  the  same  debt  against  that 
firm  for  goods  sold  and  delivered.  There  being,  therefore^  a 
double^insolvency  and  a  double  right  of  proof,  we  thought  that  the 
principle  of  Ex  parte  Waring  applied.  But  where  there  is  no 
right  of  double  proof,  whatever  may  be  the  equities  as  between 
the  two  firms  that  are  insolvent,  I  cannot  see  how  there  can  be  any 
difficulty  in  settling  those  equities  between  the  parties  without  the 
necessity  of  giving  to  the  bill-holder,  who  is  simply  a  creditor  with- 
out any  security,  that  security  which  he  has  never  bai^gained  for. 
(1)  19  Ves.  346.  (2)  Law  Bep.  8  Ch.  22a 
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I  am  of  opinion,  therefore,  that  this  bill  ought  to  haye  been       L.  JJ. 
dismissed  with  costs.  1874 


Yavohah 

V. 


Sib  W.  M.  Jambs,  L. J. :—  Haludat. 

I  desire,  with  reference  to  what  the  Lord  Justice  has  just  said, 
which  I  did  not  say  before,  to  express  my  entire  concurrence  in  his 
observations,  that  the  right  of  proof  against  both  estates  in  respect 
of  the  same  matter  is  essential  to  the  applicatioil  of  Ex  parie 
Waring  (1).  We  simply  dismiss  the  bill  with  costs  against  every- 
body. 

Solicitors  for  the  Plaintiff:  Messrs.  Fhelps  &  Sidgwicky  agents 
lor  Messrs.  8dU  dk  Co.,  Manchester. 

Solicitors  for  the  Defendants:  Messrs.  Clarhe,  Woodooek^  & 
Bylandy  agents  for  Messrs.  Brooks^  Marshall,  db  Brooks,  Manchester  ; 
Messrs.  Chester,  Urquhart,  dk  Co.,  agents  for  Messrs.  Laces,  Banner ^ 
&  Co,,  Liverpool. 


EEPUBLIC  OP  LIBERIA  v.  IMPERIAL  BANK.  L.  jj. 

[1871    L.    168.1  1874 

Affidavit  as  to  Documents^Time—Bill  Dtsmisaed.  Jtdy^ 

Where  a  Plaintiff,  after  an  order  for  the  production  of  documents,  persisted 
in  not  filing  a  sufiBcient  affidavit  as  to  documents,  the  Court  fixed  a  time  at 
which  the  bill  should,  in  default  of  a  sufficient  affidavit,  stand  dismissed,  and 
the  money  in  Court  be  repaid  to  the  Defendant  who  paid  it  in. 

Order  of  Mdliru,  V.C,  affirmed. 

jLhE  bill  in  this  suit  was,  on  the  6th  of  December,  1871,  filed  by 
the  Republic  of  Liberia  against  the  Imperial  Bank  and  the  Com- 
mercial  Bank  of  Liverpool  as  stakeholders,  and  against  several 
persons,  one  of  whom  was  E.  F.  Boye  (son  and  administrator  of 
E.  J.  Boye,  formerly  President  of  the  Bepublic),  and  related  to 
the  proceeds  of  a  loan  of  £100,000  to  the  Bepublic ;  and  the  bill 
prayed  (amongst  other  things)  relief  respecting  a  sum  of  £4000, 
part  of  the  proceeds  of  the  loan,  then  standing  to  the  credit  of 
E.  J.  Boye  with  the  Commercial  Bank  of  Liverpool. 

(I)  19  Ves,  345. 
Vol.  IX.  -  -  2  F  1 
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L.  JJ.  Under  an  order  made  in  the  suit,  the  £4000  was  brought  into 

1874       Court 


Imfebial 
Bank. 


BiPUBLio  or  By  an  order  made  on  the  Slst  of  May,  1873,  upon  the  applica- 
tion of  E.  F.  Boye,  the  Plaintiffs  were  ordered  to  file  the  usual 
affidavit  as  to  documents,  as  reported  (1).  The  Flaintifis  filed  a 
very  long  affidavit  as  to  documents,  made  by  the  Attomey-Genenl 
of  the  Kepublic,  but  this  affidavit  was  admitted  to  be  insufficient, 
and  on  the  23rd  of  April,  1874,  the  Yice-Chancellor  Malins,  on 
the  motion  of  the  Defendant  Boye,  made  an  order  that^  in  default 
of  the  Plaintiffs  filing  a  sufficient  affidavit  of  documents  on  or 
before  the  12th  of  July,  the  bill  do  stand  dismissed  with  co6ts 
and  the  £4000  be  paid  out  to  the  Defendant  Boye. 

The  Plaintiffs,  on  the  Ist  of  June,  1874,  filed  a  further  affidavit, 
also  insufficient,  and  on  the  2nd  of  July  they  moved  before  the 
Yice-Chancellor  Malins  that  the  order  of  the  23rd  of  April  shoold 
be  discharged ;  but  His  Honour  did  not  think  it  fit  to  hear  tk 
motion,  considering  that  the  application  ought  to  be  made  to  the 
Court  of  Appeal. 

Mr.  Olasse,  Q.C.,  and  Mr.  B.  B.  Bogera^  now  moved  accori- 
ingly  :— 

We  ought  to  be  allowed  an  opportunity  of  filing  a  better 
affidavit.  Our  difficulties  are  very  great,  as  there  is  neither 
solicitor  nor  notary  in  Liberia,  and  the  documents  there  are  all 
public,  and  cannot  be  brought  here.  We  admit  that  we  are  in 
default,  and  we  must  submit  to  terms,  but  all  we  ask  is,  that  the 
bill  may  not  be  dismissed,  and  the  money  may  not  be  paid  to  this 
Defendant,  who  has  no  right  to  it  No  such  order  was  ever 
ihade.  Princess  of  Wales  v.  Earl  of  Liverpool  (2)  was  qiiit«' 
different. 

Mr.  Eiggins,  Q.C.,  and  Mr.  Langley,  for  the  Defendant,  cited 
United  States  v.  Wagner  (3). 

Mr.  B.  B.  Bogers,  in  reply,  asked  to  have  the  cause  set  down  od 
bill  and  answer  in  preference  to  having  it  dismissed. 

(1)  Law  Kep.  16  Eq.  179.  (2)  3  Sw.  567. 

(3)  Law  Rep.  2  Oh.  582, 
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Sib  W.  M.  James,  L. J. : —  L.  JJ. 

I  am  of  opinion  that  the  Vice-Chancellor  was,  under  the  cir-       ^^^ 


cumstances,  perfectly  warranted  by  all  the  principles  of  the  Court  Bkpubuc  of 
in  making  the  order.  v. 

It  was  said  that  there  was  no  precedent  for  making  such  an       B^nt^ 

order.    But  it  is  obvious  that  such  an  order  must  be  within  the       

power  of  the  Court,  and,  indeed,  it  was  admitted  by  the  Plaintiffs' 
counsel  that,  if  a  Plaintiff  persisted  in  refusing  to  make  the  dis- 
covery required  of  him,  he  could  not  keep  the  suit  pending  for  all 
time  over  the  Defendant,  and  that  there  must  come  a  time  at 
which  the  Defendant  must  be  allowed  to  be  freed,  and  must  no 
longer  be  kept  before  the  Court  at  the  will  of  a  recalcitrant 
Plaintiff. 

The  Vice-Chancellor  has  had  this  matter  before  him  repeatedly, 
and,  after  making  various  orders,  has  fixed  a  time  when  the  bill 
shall  be  dismissed  if  a  proper  affidavit  of  documents  is  not  made. 
The  money  was  standing  years  ago  to  the  credit  of  this  Defendant, 
and  the  Yice-Chancellor  has  decided  that  unless  the  affidavit  is 
filed  the  money  shall  be  paid  back  to  him ;  and  my  opinion  is  that 
His  Honour  was  well  warranted  in  exercising  his  judicial  discretion 
so  as  to  fix  a  time. 

It  has,  however,  been  stated  to  us  that  a  mail  may  be  expected 
to  arrive  from  Liberia  about  the  14th  of  July,  and  as  that  mail 
may  possibly  bring  the  document  which  ought  to  have  been  put 
in  long  ago,  we  propose  to  enlarge  the  time  fixed  by  the  Vice- 
Chancellor  till  the  28th  of  July.  The  Plaintiffs  must,  however, 
within  fourteen  days,  pay  the  costs  of  this  application,  which 
(subject  to  taxation)  we  assess  at  £75.  K  they  do  not  pay  them, 
there  will  be  no  alteration  in  the  Vice-Chancellor's  order. 

Sir  G.  Mellish,  L.J.,  concurred. 

Solicitor  for  the  Plaintiff:  Mr.  K  Smith. 
Solicitors  for  the  Defendant :  Messrs.  Flux  &  Co. 
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L.  JJ,  In  re  SIMPSON. 

1874 

,^^^         Partnerthip-^oini  and  Separate  Estate — Death  of  Partner — Bankrupteif  c/ 

AprQ  24.  Survivors. 

Four  persons  carried  on  a  business  in  partnership  under  a  deed  wludi  pro- 
vided that  the  death  of  a  partner  should  not  dissolve  the  partaerBliip^  hut 
that  the  business  should  be  carried  on  by  the  survivors  or  survivor,  and  the 
share  of  the  deceased  partner  ascertained  at  the  next  half-yearly  stock- 
taking,  and  paid  to  his  representatives  by  instalments.  Two  of  the  partnef? 
died,  and  afterwards  the  survivors  became  bankrupt.  No  steps  had  iten 
been  taken  to  ascertain  the  shares  of  the  deceased  partneTS : — 

Held  (affirming  the  decision  of  the  Chief  Judge),  that  the  creditors  of  tL? 
four  partners  had  no  right  to  have  the  joint  assets  of  the  four  which  remained 
in  specie  applied  first  in  payment  of  their  debts. 

Ex  parte  Morley  (1)  distinguished. 

Walter  SIMPSON,  Charles  John  Simpson,  Frederie  Snnpm. 
and  Arthur  Simpson,  carried  on  in  partnership  at  Predon  the 
business  of  cotton^spinnerSy  under  the  provisions  of  articles  of 
partnership,  dated  the  2nd  of  January,  1871.  By  these  articles  it 
was  provided  that  the  partnership  should  continne  for  fourteen 
years  from  the  1st  of  July,  1867,  and  each  partner  was  to  be 
entitled  to  an  equal  fourth  part  of  the  profits,  and  half-yearlv 
general  accounts  were  to  be  taken. 

It  was  farther  provided  that,  "in  case  of  the  death  of  either 
or  any  of  them  the  said  C,  J.  Simpson,  A,  Simpson,  W,  Simpsor,^ 
and  F.  Simpson,  such  event  shall  not  dissolve  the  partnership,  but 
the  survivors  or  survivor  of  them  shall  carry  on  the  business,  and 
the  share  of  either  or  any  of  them  so  dying  shall  be  ascertained 
at  the  succeeding  stock-taking  after  the  death  of  either  of  them 
and  the  balance  then  found  to  be  due  to  either  or  any  of  these 
the  said  C.  J.  Simpson,  A,  Simpson,  W.  Simpson,  and  i^.  Sim^fisati,  so 
dying  as  aforesaid,  shall  (subject  as  hereinafter  mentioned)  as  to 
one  half  part  thereof  (except  as  to  the  sum  of  £200)  remain  in  the 
hands  (tf  the  survivors  or  survivor  of  them  the  said  C,  /.  Simpson. 
A.  Simpson,  W,  Simpson,  and  F.  Simpson,  for  three  years  from  the 
decease  of  either  of  them,  and  as  to  the  other  half  part  thereof 
(except  as  to  the  said  sum  of  £200)  remain  in  the  hands  of  the 

(1)  Law  Rep.  8  Ch.  1026. 
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^unriyors  or  suryivor  of  them  the  said  O.  J.  Simpson,  A.  Simpson^      U  JJ. 
W.  Simpson^  and  F.  Simpson^  for  five  years  from  the  decease  of       1874 
either  of  them,  and  the  whole  of  the  said  balance  (except  as  to  the       /«  ,0 
said  sum  of  £200)  shall  be  secured  to  the  representatives  of  either 
or  any  of  them  the  said  (7.  /•  Simjwm,  A  Strnpsan^  W.  Simpson, 
and  F.  Simpson^  so  dying  ^  aforesaid,  by  the  promissory  notes 
of  the  surviTors  or  surviyor  of  them  the  said  C.  /.  Simpson,  A. 
Simpson,  W.  Simpson,  and  F.  Simpson,  such  notes  bearing  interest 
at  the  rate  of  7^  per  cent  per  annum,  payable  and  to  be  paid  to 
such  representatives  quarterly,  and  the  said  sum  of  £200  shall  be 
paid  to  the  representatives  of  each  of  them  the  said  C.  J.  Simp- 
^n,  A.  Simpson,  W.  Simpson,  and  F.  Simpson,  dying  as  aforesaid, 
within  one  calendar  month  after  the  death  of  either  of  them." 

The  capital  of  the  business  consisted  of  money,  machinery,  and 
stock.  On  the  27th  of  September,  1871,  Arthur  Simpson  died, 
and  the  business  was  thenceforth  carried  on  by  the  three  survivors. 
On  the  15th  of  January,  1872,  C.  J.  Simpson  died,  and  thenceforth 
the  business  was  carried  on  by  the  two  survivors.  No  half-yearly 
accounts  had  been  taken,  and  no  steps  were  taken  to  ascertain  the 
shares  of  the  deceased  partners.  No  promissory  note  was  given  by 
the  survivors  to  the  representatives  of  either  of  the  deceased  part- 
ners, nor  was  the  £200  in  either  case  paid  within  the  period  fixed 
by  the  articles.  Small  sums  were,  howeyer,  from  time  to  time 
paid  by  the  survivors  to  the  widow  of  each  of  the  deceased  part- 
ners, amounting  in  the  case  of  A.  Simpson's  widow  to  £248,  and 
in  the  case  of  C.  J.  Simpson's  widow  to  £60. 

On  the  19th  of  December,  1872,  the  two  survivors,  W.  Simpson 
and  F.  Simpson,  filed  a  liquidation  petition,  under  which  a  trustee 
was  afterwards  appointed.  At  the  commencement  of  the  liquida- 
tion the  debts  of  the  firm  amounted  to  £43,627,  of  which  £23,873 
consisted  of  debts  which  had  been  contracted  when  all  the  four 
partners  were  living.  The  creditors  of  the  four  original  partners 
claimed  to  have  the  machinery,  or  so  much  thereof  as  could  be  dis- 
iinguished  as  having  belonged  to  the  partnership  of  the  four, 
applied  in  payment  of  their  debts,  in  priority  to  the  creditors  of 
the  three  and  of  the  two.  This  claim  was  disputed  by  the  creditors 
of  the  three  and  of  the  two,  and  a  special  case  w^  stated  for  the 
purpose  of  having  this  question  determined. 
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The  Judge  of  the  Oounty  Court  of  Manchester  decided  that  the 
creditors  of  tlie  four  were  entitled  to  the  priority  which  tbej 
claimed ;  and  he  directed  an  inquiry  to  ascertain  what  part  of  the 
machinery  could,  at  the  date  of  the  liquidation  petition,  he  distin- 
guished as  having  belonged  to  the  four  partners. 

The  creditors  of  the  two  suryiying  partners  appealed,  and  the 
Chief  Judge  Bacon  decided  that  the  creditors  of  the  four  partners 
had  no  priority  (1). 

The  creditors  of  the  four  original  partners  appealed. 


(1)  1874.  Marcli  9. 

Sib  James  Bacon,  C.J. : — 

I  am  of  opinion  that  there  id  no 
foundation  for  the  contention  which 
has  been  raised  npon  this  special  case. 
A  partnership  was  formed ;  two  of  the 
partners  died  successively;  the  other 
two  continued  to  carry  on  the  business, 
not  only  ostensibly  and  being  in  actual 
possession  of  the  partnership  assets, 
but  being  entitled  to  the  enjoyment  of 
those  assets  under  the  terms  of  the 
partnership  articles,  which  stipulate 
that  the  death  of  a  partner  shall  not 
dissolve  the  partnership,  and  contain 
all  other  provisions  necessary  for  the 
carrying  on  of  the  business.  Under 
those  circumstances  the  joint  creditors 
of  the  four  have  these  rights — they 
may  sue  the  representatives  of  the 
deceased  partners,  and  they  may  sue 
the  continuing  partners.  But  what 
possible  right  can  any  creditors  of  the 
four  or  of  the  three  have  to  come  and 
lay  their  hands  on  any  particular  assets, 
and  say  they  are  to  be  primarily  ap- 
plied in  discharge  of  their  debts? 
There  is  no  authority  for  such  a  pro- 
position in  any  of  the  cases  which 
have  been  cited ;  in  Ex  parte  MorUy 
(Law  Rep.  8  Ch.  1026)  least  of  all, 
because  there  the  partner  who  died 
had  provided  by  his  will  that  a  certain 
portion  of  his  property  should  be  left 
in  the  business,  which  was  to  be  carried 
on  after  hia  death.    His  son  did  carry 


it  on  and  became  bankrupt,  and  it  ¥33 
of  necessity,  as  well  as  of  right,  thii 
there  should  be  an  account  of  the  deks 
due  in  respect  of  the  business  ia  wbid 
the  testator  had  employed  his  proper, 
and  another  account  of  those  debts  k 
which  the  son  only  was  h'able.  Tie 
facts  stated  in  this  special  case  are  dis- 
tinct The  representatives  of  the  tvo 
dying  partners  made  no  claim  againit 
the  assets,  but  were  content  with  tk 
stipulations  of  the  partnership  dctd, 
and  whether  anything,  much  or  littk, 
was  paid  to  them  was  their  aSiu:. 
Claim  to  the  partnership  assets  ther 
could  have  none  till  the  joint  debts 
were  all  paid.  When  the  bankrapter 
hi^pens  this  is  found  to  be  the  cue— 
the  continuing  partners,  who  are  liable 
for  every  shilling  of  the  joint  dtbcs  cf 
the  four,  as  well  as  for  their  own  debcs, 
are  found  in  possession  of  these  par- 
ticular chattels,  and  of  all  the  oUn^ 
things  which  constitute  what  the  dc<d 
calls  partnership  property.  The  oolv 
proper  and  just  way  of  administermg 
that  estate  is  to  treat  the  creditor!  of 
the  four  just  as  the  creditors  of  tk 
two,  that  w,  as  if  they  had  all  proTed 
their  claims  under  the  bankruptcy,  aod 
as  entitled  to  have  the  assets  of  ti^ 
two  (including  that  which  they  de- 
rived by  contract  with  the  deceased 
partners)  applied  rat^ably  in  poymtat 
of  their  debts.  There  is  no  princi{^«, 
and  certainly  no  authority  has  been 
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Mr.  Be  OeXy  Q.C.,  and  Mr.  Ncrthj  for  the  Appellants : —  L.  JJ. 

The  creditors  have  all  the  rights  of  the  partners,  and  under  the       Jf^ 


articles  of  partnership  the  representatives  of  the  partners  had  a        -?»  w 

right  to  their  share  of  the  assets  and  profits,  and  that  right  novr        * 

p:oes  to  creditors.  Ex  parte  Motley  (1)  is  very  similar :  Ex  parte 
PeaJce  (2).  No  accounts  had  been  taken ;  the  estates  continued 
separate. 

Mr.  Marten,  Q.C.,  and  Mr.  Ambrose,  for  the  Bespondents,  were 
not  called  upon. 

Sir  W.  M.  James,  L.J. : — 

I  am  of  opinion  that  the  decision  of  the  Chief  Judge  is  quite 
right,  and  I  agree  with  the  judgment  he  pronounced. 

Sib  G.  Mellish,  L.J. : — 

I  am  of  the  same  opinion. 

The  question  is  really  whether,  according  to  the  true  construction' 
of  the  articles  of  partnership,  the  interest  of  the  deceased  in  the 
assets  is  not  to  pass  immediately  on  the  death  of  one  of  the  part- 
ners. I  am  of  opinion  that  it  is.  The  articles  say,  that  in  case  of 
the  death  of  any  of  the  partners,  such  eyent  shall  not  dissolve  the 
partnership ;  that  is  to  say,  the  survivors  are  to  continue  to  be 
partners  inter  se.  It  clearly  does  not  mean  that  the  executors  are 
to  be  partners,  but  that  the  survivors  shall  continue  to  be  part- 
ners, and  may  deal  with  the  assets  in  any  way  they  please— not 
for  the  purpose  of  winding  up,  as  they  must  have  done  in  the 
ordinary  case — but  they  may  go  on  dealing  with  the  assets  for  the 
purpose  of  the  continuing  business.     And  the  share  of  the  partner 


referred  to  which  can  justify  me  ia  the  special  case.     The  order  of  the 

saying  that  there  is  any  principle  upon  County  Court  will  be  varied  by  answer- 

wbicb,  two  years  after  the  death  of  the  ing  the  question  raised  by  the  special 

last  surviving  partner,  x>erson8  who  are  case  in  the  negative.      The  costs  of 

creditors  of  the  four  can  say,  **  Pick  us  all   parties  will  be  paid  out  of  the 

out  this  and  that  asset  which  was  in  estate, 

existence  at  the  time  of  the  partner-  (1)  Law  Bep.  8  Ch.  1026. 

ship  between  the  four."    There  is  no  (2)  1  Madd.  346. 
foundation  for  the  contention  raised  by 


Simpson. 
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L.  JJ.  dying  is  to  be  ascertained  at  the  succeeding  stock-taking  after  the 
1874  death,  and  the  balance  then  found  to  be  due  is  to  be  paid  in  a  par- 
jnre  ticular  way.  That  clearly  shews  that  what  is  meant  by  ''the 
share  "  is  the  sum  to  be  paid  to  the  executors  in  respect  of  the 
share  of  the  deceased.  The  construction  seems  to  me  to  be  made 
still  more  clear  by  the  subsequent  part — that  £200,  part  of  the 
purchase-money,  is  to  be  paid  one  month  after  the  decease,  whether 
the  stock-taking  is  made  or  not. 

I  am  of  opinion  that  the  whole  interest  in  the  assets  passel 
immediately  on  the  death  of  one  partner  to  the  survivors,  and  the 
right  of  the  executors  was  to  have  the  value  ascertained  in  a  par- 
ticular way,  and  then  to  receive  the  amount  in  a  particular  vay. 
I  am  also  of  opinion  that  the  ascertaining  of  the  value  was  not  a 
condition  precedent  to  the  passing  of  the  property  in  the  assets. 
and  that  the  assets  went  to  the  surviving  partners. 
The  appeal  must  be  dismissed. 

Solicitors  for  the  Appellants :  Messrs.  Oregory^  Rowdiff&,  £ 
Bawle,  agents  for  Messrs.  Cooper  dk  Sons,  Manchester. 

Solicitors  for  the  Respondents :  Messrs.  Priiehard,  Englefidi,  A 
Co,y  agents  for  Messrs.  Boote  dk  Edgar,  Manchester. 


L.  JJ.  Esc  garte  BARCLAY.    In  re  JOYCE. 

JX-J  BankrvptcySaU  cf  Sale  Act  (17  <fc  18  Vlci,  c.  S^y~Begiaratian'-Tra(f( 

^ay  1,  8.  Fixtures — Mortgage  by  Underlease — Power  cf  Sale. 

J,,  the  lessee  of  a  public-house  and  two  cottages,  who  was  bound  by  the 
covenants  of  his  lease  to  deliver  up,  at  the  expiration  of  the  term,  all 
fixtures,  except  trade  fixtures,  demised  hj  way  of  mortgage  the  public-botue 
and  premises,  including  all  the  tenant's  ^fixtures,  to  a  mortgagee  for  all  the 
residue  of  the  term  except  the  last  three  days.  The  deed  contained  a 
power  to  the  mortgagee,  in  case  of  default,  to  sell  the  premises  or  any  part 
thereof  either  together  or  in  parcels,  and  either  for  the  term  tlKrebr 
granted  or  for  the  original  term,  with  a  declaration  that  in  caseof  a  sale  tk 
mortgagor  should  hold  the  last  three  days  of  the  term  in  tnist  for  tlie 
purchaser^-  J.  filed  a  petition  for  liquidation,  and  a  trustee  was  sy 
pointed : — 

Held,  that  the  mortgage  deed  gave*  no  power  to  the  mortgagee  to  sell 
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or  take  pogscssion  of  the  fixtures  separately  from  the  buildings,  and  that  L.  JJ. 

therefore  it  did  not  require  to  be  registered  under  tho  Bills  of  Sale  Act.  ^g-^ 
The  true  test  whether  a  mortgage  deed  of  a  building  and  fixtures  requires 


registration  under  the  Bills  of  Sale  Act  as  respects  the  fixtures,  is,  whether  it  ^  V^ 
gives  power  to  the  mortgagee  to  sell  or  take  possession  of  the  fixtures  se^m- 

rately  from  the  building.  Jotcb. 

Ex  parte  Daglish  (1)  distinguished.  

1  HIS  was  an  appeal  from  a  decision  of  Mr.  Registrar  Brougham^ 
sitting  as  Chief  Judge. 

By  an  indenture  of  lease  dated  the  15th  of  June,  18«59,  Mr.  J. 
MoLeod  More  demised  a  freehold  public-house  at  Plaistow,  in  the 
county  of  Essex,  called  the  Bell  and  Anchor,  with  the  yard,  out- 
buildings, and  appurtenances  thereunto  belonging,  to  Mr.  Richard 
Norden,  his  executors,  administrators,  and  assigns,  for  the  term 
of  fifty  years  from  the  25th  of  June,  1859,  at  the  yearly  rent 
of  £200.  The  indenture  contained,  among  other  coyenants,  a 
covenant  by  the  lessee  that  he,  his  executors,  administrators 
or  assigns,  would,  at  the  expiration  or  other  sooner  determi- 
nation of  the  term,  peaceably  and  quietly  yield  up  the  said 
messuage,  outbuildings  and  premises,  together  with  all  doors, 
wainscots,  shelves,  dressers,  drawers,  locks,  keys,  bolts,  bars, 
staples,  hinges,  hearths,  chimney*pieces,  chimney  jambs  and 
slabs,  windows,  sashes,  shutters,  partitions,  sinks,  pumps,  wells, 
drains,  cesspools,  cisterns,  and  all  things  which  then  were  or 
which  at  any  time  during  the  said  term  should  be  fixed  or 
fastened  to  or  set  up  in  or  upon  the  said  premises  or  any  part 
thereof  or  belonging  thereto,  unto  the  said  J.  McLeod  More,  his 
heirs  and  assigns  (tenant's  fixtures  put  up  for  trade  excepted). 
The  lessee  also  covenanted  that  he  and  his  executors,  administra- 
tors, and  assigns  would,  during  the  term,  keep  open  and  use  the 
messuage  as  a  public'house,  and  use  his  and  their  best  endea- 
vours to  obtain  the  necessary  license  for  so  doing. 

Two  small  cottages  were  afterwards  erected  on  part  of  the 
demised  premises. 

.    The  lessee  put  up  various  trade  fixtures  for  the  purposes  of  his 
basiness  as  a  publican,  besides  other  ordinary  tenant*s  fixtures. 

On  the  2nd  of  September,  1863,  B.  Norden,  by  indenture  of 

(1)  Law  Rep.  8  Ch.  1072. 
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that  date,  assigned  the  public-house^  cottages,  and  premiss  to 
John  Joyce,  his  executors,  administrators,  and  assigns,  for  all  the 
residue  of  the  term  of  fifty  years. 

/•  Joyce  borrowed  the  sum  of  £3000  from  Messrs*  Barday, 
Perkins,  &  Bevan,  and  by  an  indenture  of  even  date  with  the  last- 
mentioned  indenture  he  demised  to  them  the  said  premises  under 
the  description  of^  '^  the  said  messuage  or  tenement,  public-house 
and  premises  demised  by  the  hereinbefore  recited  indenture  of 
lease,  and  also  the  said  two  cottages  or  tenements  and  other  build- 
ings, with  their  appurtenances,  including  therein  all  and  every  the 
tenant's  fixtures  in,  upon,  or  about  the  premises  hereby  demised," 
for  all  the  residuejjof  the  said  term  of  fifty  years  except  the  last 
three  days  thereof,  at  the  yearly  rent  of  a  peppercorn,  subject  to 
a  proviso  for  redemption  on  repayment  of  the  sum  of  £3000  and 
interest.  The  indenture  contained  a  power  to  the  mortgagees^  in 
case  of  default  in  repayment  of  the  mortgage  debt,  to  sell  and 
absolutely  dispose  of  the  ^said  premises  thereby  demised,  or  any 
part  thereof,  either  for  the  term  thereby  granted  or  for  tlie  whole 
term  granted  by  the  said  indenture  of  lease,  and  either  together 
or  in  parcels,  and  to  hold  the  purchase-money  upon  the  usual 
trusts.  And  it  was  thereby  declared  that  after  any  such  sale  or 
sales  the  said  /.  Joyce,  his  executors,  administrators,  and  assigns^ 
should  stand  possessed  of  and  interested  in  the  last  three  days  of 
the  original  term  of  fifty  years,  in  trust  for  the  purchaser  or  pur- 
chasers of  the  premises  which  should  have  been  sold  or  disposed 
of  as  aforesaid,  and  should  assign  such  last  three  days  as  such 
purchaser  or  purchasers  should  direct  or  require. 

On  the  1st  of  November,  1873,  Joyce  presented  a  petition  for 
liquidation  by  arrangement,  which  was  agreed  to  by  the  requisite 
majority  of  his  creditors,  and  a  trustee  was  appointed  of  his 
estate. 

On  the  6th  of  January,  1874,  Messrs.  Barclay  dt  Co.  signed  an 
agreement,  whereby  they  sold  the  public-house,  with  the  two  cot- 
tages and  other  buildings,  for  the  remainder  of  the  term  of  fifty 
years  to  /.  Emms,  who'agreed  to  take  and  pay  for,  at  a  valuation, 
such  part  of  the  household  furniture,  fixtures,  and  other  effects 
that  were  then  on  the  premises,  as  the  vendors  or  the  trustee  of 
tlio  property  of  J.  Joyce  might  be  disposed  or  have  a  right  to  selL 
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An  inventory  was  accordingly  made  of  the  trade  fiztares  and      L.  JJ. 
other  tenant's  fixtures  in  the  pablio-house  and  cottages,  which       1874 
were yalued at £170.    The  trustee  contended  that  the  mortgagees     E»parU 
had  no  right  to  the  value  of  any  of  the  fixtures,  on  the  ground    ^^^^^^ 
that  the  mortgage  deed  was  not  registered  under  the  Billa  of  Sale      Jotob. 
Ad  (17  &  18  Vict.  c.  36).     The  money  was  accordingly  paid  into 
Court,  and  on  the  12th  of  March,  1874,  Messrs.  Barday  applied 
to  the  Begistrar,  sitting  as  Chief  Judge,  for  a  declaration  that  the 
tenant's  fixtures  comprised  in  the  inventory  formed  part  of  their 
security,  and  for  an  order  for  the  trustee  to  pay  them  the  value  of 
such  fixtures. 

The  Begistrar  dismissed  the  application  with  costs,  being  of 
opinion  that  the  case  was  governed  by  the  decision  in  JE^  ^rte 
Bagliah  (1). 

From  this  decision  Messrs.  Barclay  appealed. 

Mr.  WinahWy  Q.C.,  Mr.  BardsnoeU,  and  Mr.  B.  E.  Webster,  for 
the  Appellants : — 

The  Begistrar  considered  that  this  case  was  identical  with  Ex 
parte  Daglish,  but  in  truth  it  is  very  different.  In  that  case  the^  trade 
fixtures  were  treated  as  chattels,  which  might  be  sold  separately 
from  the  building ;  here  the  mortgagees  can  only  use  or  sell  the 
fixtures  as  part  of  the  building.  That  is  the  true  test  whether  a 
mortgage  of  fixtures  is  a  bill  of  sale  requiring  registration  or  not, 

•  »  * 

namely,  whether  the  assignor,  be  he  freeholder  or  termor — for 
there  is  no  difference  in  this  respect — treats  them  as  chattels,  or 
as  attached  to  the  building :  Waterfall  v.  Penidone  (2) ;  Hawtry 
V.  Butlin  (3) ;  Tebh  v.  Hodge  (4).  In  the  present  case  the  ordinary 
tenant's  fixtures  cannot  be  removed  at  all,  for  they  are  to  be  given 
up  to  the  landlord  at  the  expiration  of  the  original  lease,  and  both 
they  and  the  trade  fixtures  were  only  demised  to  the  mortgagees. 
The  power  of  sale  can  make  no  difference,  for  even  then  the  pro- 
perty is  sold  for  the  whole  of  the  original  term.  The  mortgagees 
have  no  power  to  dismantle  the  property,  and  sell  the  fixtures 
apart  from  the  building.  If  the  debtor  had  ^merely  deposited  his 
lease   without  any  memorandum  of  mortgage,  the  mortgagees 

(1)  Law  Kep.  8  Ch.  1072.  (3)  Law  Rep.  8  Q.  B.  290. 

(2)  6  E.  &  B.  876.  (4)  Ibid.  5  C.  P.  73. 
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might  haye  come  to  this  Court  to  enforce  it,  and  Uie  Coort  would 
have  directed  that  they  had  a  charge  on  both  building  and  fix- 
tures. Can  they  have  a  less  right  because  they  have  taken  a  legal 
mortgage? 

Mr.  Roxburgh^  Q.C.,  and  Mr.  Finlay  Kniffhi,  for  the  trustee  :— 

With  respect  to  the  ordinary  tenant's  fixtures,  it  is  doubtful, 
upon  the  construction  of  the  original  lease,  to  whom  they  will 
belong  at  the  end  of  the  term,  and  if  the  Court  decides  in  £iYoar 
of  the  mortgagees,  some  subsequent  inquiries  may  be  necesBary. 
But  as  to  the  trade  fixtures,  which  belonged  absolutely  to  the  lessee, 
we  contend  that  this  mortgage  comes  within  the  BUb  of  Sale  Ad, 
and  ought  to  have  been  regfstered  under  the  authority  o{  EaeparU 
Dagluh  (1).  There  is  no  real  distinction  between  the  two  cases. 
There  is  a  power  of  sale  in  this  mortgage,  not  only  for  the  deriva- 
tive but  for  the  original  term,  and  the  mortgagees  had  power  to 
dispose  of  the  trade  fixtures  as  absolutely  as  in  Ex  parte  Daglith ; 
for  the  property,  "  or  any  part  thereof,"  may  be  sold  "  either  to- 
gether or  in  parcels,"  and  the  mortgagor  is  to  hold  the  last  three 
days  of  the  original  term  in  trust  for  the  purchaser. 


Sir  W.  M.  Jambs,  L.  J. : — 

I  am  of  opinion  that  the  Registrar's  decision  in  this  case  cannot 
be  affirmed,  although  I  am  not  at  all  surprised  at  the  Begistrar's 
considering  himself  bound  by  the  decision  said  to  have  been  come 
to  hj  MB  in  Ex  parte  Daglish.  There  is  a  thin  but  substantial  dis- 
tinction between  the  two  cases. 

Now  the  question  here  is,  whether  there  really  has  been  any 
separate  sale  of  the  fixtures,  or  any  separate  license  or  authority 
to  take  the  fixtures  and  to  sell  them.  I  am  of  opinion  that  there 
has  not.  The  mortgage  was  by  way  of  underlease.  If  there  is  an 
underlease  of  property,  including  the  fixtures  upon  it  (and  they 
would  of  course  be  included,  whether  expressed  or  not),  it  appears 
to  me  that  the  right  of  the  underlessee  to  the  enjoyment  of  the 
property  during  the  ^rm  in  the  state  in  which  it  was  demised  to 
him,  is  absolute.    Whoever  enjoys  the  term  will  have  the  enjoy- 

(1)  Law  Rep.  8  Ch.  1072. 
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ment  of  all  that  belongs  to  the  tenn.  In  this  case,  what  is  it  that 
the  mortgagees  get?  They  get  the  whole  original  term  except 
the  three  last  days,  with  a  power  of  sale  of  the  property  daring 
the  derivative  term — a  power  of  sale  of  the  property  or  any  part 
thereof,  and  either  together  or  in  parcels,  as  Mr.  Boxburgh  has 
pointed  out  to  us.  At  first  sight  there  is  a  difficulty  in  that  form 
of  the  power ;  but  it  appears  to  me  that  the  difficulty  can  be  got 
over,  because  this  was  a  sort  of  property  which  might  be  sold 
in  parcels.  Besides  the  leasehold  public-house,  there  were  two 
cottages,  and  undoubtedly  the  cottages  might  be  sold  separately 
from  the  public-house.  But  I  do  not  think  that,  under  the  power 
to  sell  the  chattels  as  fixtures,  the  mortgagees  would  have  a  right 
to  go  in  and  dismantle  the  house,  and  take  away  the  fixtures,  and 
sever  them  from  the  property.  That  would  not  be  the  natural  or 
proper  mode  of  executing  the  power  of  sale.  They  would  only 
have  a  right  to  sell  that  which  appertained  to  the  term.  In  this 
case  apparently  the  whole  of  the  fixtures  have  been  estimated  at 
their  full  value,  as  if  they  passed  absolutely  and  not  during  the 
term.  A  valuation  of  such  articles  for  a  term  of  fifty  years  is 
substantially  the  same  thing  as  a  valuation  of  them  for  ever,  and 
the  person  who  takes  to  them  is  the  person  who  takes  the  term«  I 
am  of  opinion,  therefore,  that  the  fixtures  passed  really  to  the 
mortgagees  by  reason  of  the  sale  of  the  term  to  them  by  the 
debtor,  which  he  had  a  right  to  sell,  and  that  the  trustee  would 
have  had  no  right,  if  the  mortgagees  had  remained  in  possession, 
to  go  in  and  interfere  with  their  enjoyment  because  the  fixtures 
were  a  part  of  the  term. 

Then  the  question  is,  whether  that  is  at  all  afiected  by  the  fact 
that  the  mortgagees  have  not  only  a  right  to  sell  during  the 
term,  but  that  the  original  mortgagor  is  to  be  a  trustee  of  the 
excepted  three  days  for  the  purchaser.  I  am  of  opinion  that  that 
does  not  at  all  affect  the  question,  because  the  term  for  which  he 
was  to  be  a  trustee,  namely,  the  three  days,  would  be  in  the 
trustee  of  that  term  for  the  benefit  of  the  owner  of  the  derivative 
term,  and  not  the  owner  of  anything  treated  as  separate  property. 
On  the  whole,  it  seems  to  me  that  the  framer  of  this  mortgage 
deed  has  contrived  to  give  a  sufficient  security  to  the  brewers 
without  being  touched  by  the  BUU  of  Sale  Act. 


L.  JJ. 

1874 


Ex  parts 
Babglat. 

In  re 

JOTOfi. 


582 


CHANOEBT  APPEALS. 


[L-B. 


L.JJ. 

1874 

Ex  parte 
Babglat. 

Jnre 

JOTOB. 


Sib  G.  Mbllish,  L  J. : — 

I  am  of  the  same  opinion.  I  think  that  when  a  lessee  who  has 
put  in  trade  fixtures,  and  is,  according  to  the  ordinary  law,  en- 
titled to  remove  those  fixtures  as  against  his  landlord,  mortgi^es 
the  premises  with  the  fixtures  upon  them,  the  test  whether  the 
mortgage,  so  far  as  respects  the  fixtures,  requires  to  be  registered 
under  the  Bills  of  Sale  Act,  is  whether  he  gives  power  to  the 
mortgagee  to  sever  the  fixtures  from  the  premises,  and  to  deal  with 
them  and  sell  them  separately.  If  he  does,  then  I  am  of  opinion, 
as  we  decided  in  Ex  parte  Dafflish  (1),  that,  so  far  as  respects  the 
fixtures,  the  instrument  requires  to  be  registered  under  the  BiBs 
of  Sale  Act. 

It  had  been  decided  in  Hawtry  v.  BuHin  (2),  affirming  the  de- 
cision of  Yice-Chancellor  Mdlins  in  Beghie  v.  Fenwich  (3),  that 
where  a  lessee  makes  a  mortgage  by  way  of  underlease,  and 
then  by  a  separate  testatum  assigns  the  fixtures,  the  assignment 
of  the  fixtures  is  a  bill  of  sale  under  the  BiUs  of  Sale  Act,    In 
Ek  parte  Daglish  we  carried  the  principle  of  that  decision  one 
step  further,  because  in  that  case  the  premises  only  were  demised; 
but  then  the  power  of  sale,  according  to  what  we  considered  was 
its  true  construction,  enabled  the  mortgagee,  if  he  pleased,  to  take 
possession  of  the  premises  with  the  fixtures,  and  to  sever  the 
fixtures  from  the  premises,  and  sell  the  fixtures  separately,  and 
then  although  it  might  be  said  that  there  was  no  assignment  of 
the  fixtures  in  that  case,  yet  there  was,  as  we  thought^  a  power 
to  take  possession  of  them  as  security  for  the  debt ;  and  by  the 
express  provisions  of  the  BUls  of  Sale  Act,  the  power  to  take 
possession  of  "  personal  chattels,"  which  is  construed  to  inclade 
fixtures,  as  a  security  for  a  debt,  is  to  be  considered  a  bill  of  sale 
within  the  BiUs  of  Sale  Act.    But  in  the  present  case  I  am  of 
opinion  that,  according  to  the  true  construction  of  this  mortgage 
deed,  the  mortgagees  had  no  power  to  sever  the  fixtures  from 
the  premises  and  to  sell  them  separately,  but  could  only  sell  the 
premises  with  the  fixtures  upon  them.     I  agree  that  the  words, 
**  to  sell  the  same  either  together  or  in  parcels,"  only  refer  to  the 
distinction  between  the  public-house  and  the  cottages,  and  were 

(1)  Law  Bep.  8  Ch.  1072.  (2)  Uw  Bep.  8  Q.  B.  290. 

(8)  Law  Bep.  8.Ch.  1075,  n. 
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not  intended  to  enable  the  jSxtures  to  be  sold  separately  from  the 
premises. 

It  is  sai4  that  this  deed  is  against  the  policy  of  the  BUh  of  Sale 
Act,  but  the  only  question  is,  whether  it  violates  the  provisions  of 
that  Act.  In  my  opinion  it  does  not,  and  therefore  that  the  judg- 
ment of  the  Begistrar  must  be  reversed. 

Solicitors  for  the  Appellants :  Messrs.  Jlfaraon  &  BaHey. 
Solicitor  for  the  Bespondent :  Mr.  E.  J.  Layton. 
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JEtojwtrfo  BROWNING.    I»r6  MARKS, 

Bankruptcy — Jjiquidatum  hy  Arrangement — ResolutUm  of  Crediton — Clatae 
authorizing  Trustee  to  agree  to  a  Compositian — Bankruptcy  Act^  1869, 
$$.  20, 127. 

A  debtor,  partner  in  a  firm,  having  filed  a  petition  for  liquidation  by 
arrangement,  a  general  meeting  of  his  creditors  was  held,  at  which  the 
requisite  majority  of  his  joint  and  separate  creditors  passed  a  resolution 
agreeing  to  the  liquidation,  appointing  a  trustee  and  committee  of  inspection, 
and  granting  the  debtor  his  discharge.  The  resolution  also  contained  a 
clause  authorizing  the  trustee  to  sell  to  the  mother  of  the  debtor  his  rerer- 
sionary  interest  under  his  father*s  will  at  such  a  price  as  would  pay  the  costs 
of  the  liquidation  and  a  composition  of  Is,  in  the  pound  to  his  separate 
creditors.    This  resolution  was  registered : — 

ffdd,  that  the  clause  authorizing  the  trustee  to  sell  the  reversionary 
interest  was  tdtrh  vires  and  void;  but  that  the  rest  of  the  resolutions 
were  not  thereby  rendered  invalid,  and  that  the  liquidation  must  proceed  in 
the  ordinary  course. 

J.  HIS  was  an  appeal .  from  a  decision  of  Mr.  Registrar  Spring 
Biee,  sitting  as  Chief  Judge  in  Bankruptcy. 

Kaufman  Isrqd  Marks  filed  a  petition  for  liquidation  on  the 
22nd  of  November,  1873. 

At  that  time  he  was  in  partnership  in  business  at  Greenioich 
with  his  brother,  and  had  both  joint  and  separate  debts.  His  only 
separate  creditors  were  his  mother,  Mrs.  Maries^  and  the  Appel- 
lants, Mr.  Brawninff  and  Messrs.  Manners  Sutton  <&  Oraham. 

The  first  meeting  of  creditors  was  held  on  the  15th  of  December, 
1873,  at  which  the  following  resolution  was  carried : — 

<<  1.  That  the  afiairs  of  the  said  £.  J.  Marks  shall  be  liquidated 
by  arrangement  and  not  in  bankruptcy^ 
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L.  JJ.  «  2.  That  Mr.  T.  F.  Garter  be  appointed  trustee. 

1874  <'  3.  That  Mr.  C.  C.  Turnhull  and  Mr.  H.  Myers  be  appointed  a 

Ex  parte     committee  of  inspection. 

Bbowriko.        u  4  fThat  the  trustee  be  authorized  to  sell  to  the  mother  of  the 
MABsa      debtor  his  reversionary  interest  under  his  father's  will  for  such  a  sum 
as  will  pay  the  costs  and  expenses  of  the  liquidation  and  a  com- 
position of  la.  in  the  pound  to  all  the  separate  creditors  of  the  said 
K.  L  Marks,  other  than  her  claim  against  the  debtor  separately. 

**  5.  That  the  discharge  of  the  said  K.  L  Marks  be  and  is 
hereby  granted  forthwith. 

*^  6.  That  Messrs.  SpyerdtSon  be  entrusted  with  the  negotiation 
of  this  special  resolution,  and  it  is  hereby  directed  that  the  pro- 
ceedings in  this  matter  be  transferred  to  the  London  Bankruptcy 
Court." 

The  resolution  was  registered  without  objection  on  the  20th  of 
December,  1873. 

This  resolution  was  signed  by  Mrs.  Maris  and  by  some  of  the 
joint  creditors,  forming  a  sufficient  majority  of  the  joint  and  separate 
creditors ;  but  the  Appellants,  Mr.  Browning  and  Messrs.  Manners 
Sutton  &  Oraham,  did  not  sign  it. 

Mrs.  Marks  was  a  creditor  to  the  amount  of  about  £3000;  the 
Appellants'  debts  did  not  together  exceed  £142. 

The  whole  of  the  separate  estate  of  the  debtor  consisted  of  a 
reversionary  interest  in  property,  of  which  Mrs.  Marks  was  tenant 
for  life.  The  composition  of  Is.  in  the  pound  on  his  separate 
debts,  other  than  that  due  to  his  mother,  would  amotmt  to 
£178  16a.,  which,  it  was  alleged  by  the  Appellants,  was  far  under 
the  real  value  of  his  reversion. 

The  Appellants,  considering  the  resolution  invalid,  brought 
actions  against  the  debtor  for  their  respective  debts,  which  were 
stayed  by  an  injunction  obtained  by  the  trustee. 

The  Appellants  then  moved  before  the  Begistrat  for  a  dedara- 
tion  that  the  whole  resolution  was  invalid  on  the  ground  of  fraud, 
and  was  not  binding  on  the  separate  creditors ;  and  that  the  4tb 
clause  of  the  resolution  was  vUrd  vires,  and  passed  in  fraud  of  the 
separate  creditors;  and  that  the  resolution  might  be  taken  off  the 
lile  of  proceedings ;  and  that  the  proceedings  might  be  remitted  ta 
the  Oreenwieh  County  Court. 
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The  Kegistrar  refused  the  application^  and  Mr.  Browning  and       L.  JJ. 
Messrs.  Manners  Sutton  db  Qraham  appealed  from  this  decision.  1874 

Mr.  De  Gfeoj,  Q.C.,  and  Mr.  Cooper  Willis,  for  the  Appellants: —     Bbowhiho. 

The  4th  clause  in  the  resolution  is  vJira  vires  and  void.  The  mauui. 
creditors  had  no  power  at  that  meeting  to  pass  any  resolution  — 
respecting  the  administration  of  the  estate  by  the  trustee.  This 
could  only  be  done  at  meetings  of  the  separate  creditors  sum- 
moned for  that  purpose  imder  the  20th  section  of  the  Bankruptey 
Act,  1869.  The  first  meeting  was  attended  by  the  joint  creditors 
as  well  as  the  separate,  who  had  nothing  to  do  with  the  admi- 
nistration of  the  separate  estate.  This  clause  was,  in  fact,  a  resolu- 
tion for  a  composition,  which  was  inconsistent. with  the,  resolution 
for  liquidation :  Ex  parte  Lovering  (1).  All  the  clauses  of  the 
resolution  constitute  the  resolution,  and  if  one  clause  is  void  the 
whole  is  Toid,  and  being  vUra  vires,  and  not  merely  irregular,  it  is 
not  protected  by  the  registration  under  the  127th  section. 

We  also  contend  that  the  arrangement  proposed  was  fraudulent, 
as  being  for  the  benefit  of  the  debtor  and  not  of  the  general  body 
of  the  creditors :  Ex  parte  Cobb  (2). 

Mr.  Window,  Q.C.,  and  Mr.  Bagley,  for  the  debtor : — 

If  there  was  any  irregularity  in  the  resolution  it  is  cured  by 
registration  under  the  127th  section :  Ex  parte  Pooley  (3),  in 
which  case  the  efifect  of  the  resolution  was  to  acoept  a  com- 
position, which  is  one  of  the  charges  against  the  resolution 
in  the  present  case.  But,  in  fact,  the  clause  complained  of  was 
nothing  more  than  an  instruction  to  the  trustee  under  the  20th 
section,  and  if  it  was  irregular  he  may  disregard  it ;  but  it  does 
not  make  the  whole  resolution  yoid.  There  is  no  proof  of  fraud. 
We  have  evidence  to  prove  that  the  sum  proposed  was  a  fair  one, 
and  that  the  payment  was  a  good  one  for  all  parties. 

Mr.  Finlay  Knight,  for  the  debtor's  mother. 
Mr.  Bomer,  for  the  trustee. 
Mr.  De  Oex,  in  reply  as  to  costs. 

(1)  Cited  Boche  &  Hazlitt's  Law  and  (2)  Law  Bep.  8  Ch.  727. 

Practice  in  Bankniptcy,  2Dd  Etl.  p.  433.  (3)  Ibid.  5  Ch.  722. 
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L  JJ.      Sib  W.  M .  Jambs,  UF.  :— 

1874  I  am  of  opinion  that  the  present  application  must  be  gfsiited, 


Empmrte     80  £Eur  as  it  asks  for  a  declaration  that  the  4th  clause  in  the  re- 

®"^!^^"^'    solution  is  void.    The  trustee  will  then  be  left  to  deal  with  the 

IUbib.      debtoi's  separate  property  at  his  own  discretion,  and  to  call  a  meet- 

*""       ing  of  the  creditors,  if  he  thinks  right,  for  the  purpose  of  ading 

their  advice,  just  as  if  no « such  clause  had  been  passed.    In  mj 

opinion,  that  clause  was  tdlra  vires.    It  would  be  a  most  dangerous 

thing  if  the  creditors  had  the  power,  without  giving  any  notice,  to 

pass  a  resolution  at  the  first  meeting  directing  the  property  to  be 

sold.    It  is  also  clear  that  the  clause  was  in  effect  a  resolution 

for  a  composition,  as  in  Ex  parte  Lovervng  (1),  and  was  void  for  that 

reason.    But  as  to  the  other  clauses  in  the  resolution,  wfaidi 

were  not  uUra  vires,  they  have  been  registered,  and  cannot  now 

be  objected  to.     The  liquidation  by  arrangement  will,  tiierefoie, 

proceed  in  the  ordinary  way. 

Each  party  must  pay  his  own  costs  of  this  appeal,  and  in  the 
Court  below.    The  trustee  will  take  his  costs  out  of  the  estate. 

Sib  G.  Mellish,  L  J.,  concurred. 
Solicitors :  Mr.  B.  8.  Mason  ;  Messrs.  Bpyer  dk  Son. 


L.  JJ.  Ex  parte  LOVERING.    In  re  JONES. 

^Ht        Bankrupicif'-'Disclaimer  of  Leaae  hy  TrustM— Notice  hy  lamMord^Bamkn^ 
May  29.  ^ct^  1369,  tf.  23,  2i^Bankrupicy  Bu2e$,  1871,  r.  28. 

Where  the  trustee  of  a  baiikiiipt*8  estete  has  received  a  aotiee  offiag 
upon  him  to  diBclaini  a  lease  wifiiin  twenty-eigiht  days^  under  the  24th  aac- 
tion  of  the  Bankruptcy  Act,  1869,  and  requires  an  extension  of  time  bejood 
the  twenty-eight  days  in  order  to  ohtain  the  consent  of  the  Court  under 
Bule  28  of  the  Bankruptcy  Btdes,  1871,  he  must  apply  for  such  exteniaQ 
hefore  the  twenty-eight  days  have  elapsed,  unless  he  can  shew  some  special 
*  circumstances  to  excuse  the  delay. 

"Whether,  if  the  trustee  executes  a  disclaimer  without  the  coDsent  of  tbe 
Ck)urt,  it  would  he  nevertheless  hinding  on  the  landlord,  qnmre^ 

X  HTR  was  an  appeal  from  a  decision  of  Mr.  Begistrar  l^fri^ 
Biee,  sitting  as  Chief  Judge  in  Bankruptcy. 

(1)  Cited  Boche  &  Hazlitt's  Law  and  Practice  in  Bankruptcy,  2nd  M.p.M. 
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On  the  27th  of  November,  1873,  Edward  Jones,  a  draper  in      Lb  JJ. 
Wvlham  Bead,  Brompton,  filed  a  petition  for  liqoidation  by  arrange-       1874 
menti  which  was  agreed  to  by  the  requisite  majority  of  his     SxparU 
creditors,  and  Mr.  J.  H.  Lovering  was  appointed  trustee  of  his    ^^■■™<** 
estate.  johw. 

At  the  time  of  presenting  the  petition  JoneB  was  the  lessee  of 
two  honses  in  Fvlhafn  Boad,  under  two  leases  for  twenty-one  years, 
granted  respectiTely  on  the  20th  of  April,  1859,  and  the  23rd  of 
September,  1861. 

On  the  19th  of  March,  1874,  Messrs.  Piesse  it  Son,  the  solicitors 
for  the  trustee,  wrote  to  Mr.  Heiffham,  the  landlord,  informing  him 
that  the  two  leases  had  been  deposited  by  the  debtor,  before  pre- 
senting his  petition,  as  security  for  a  loan,  and  asking  what  sum 
the  landlord  would  be  disposed  to  give  the  trustee  for  his  interest 
in  the  leases. 

In  reply  to  this  letter,  Mr.  /.  D.  Thomson,  the  solicitor  for  the 

landlord,  wrote  a  letter  to  the  trustee,  informing  him  that  his 

cUent  was  not  disposed  to  give  the  trustee  any  sum  for  his  interest 

in  the  premises,  and  inclosing  the  following  formal  notice,  signed 

by  the  landlord : — 

«  23rd  March,  1874. 

^  Be  Edward  Jones. 

*'  Sir, — As  landlord  ci  the  premises  Nos.  36  and  38,  FuBmm 

Boad,  I  hereby  require  of  you  to  declare  to  me  forthwith  whether 

you  intend  to  disclaim  all  interest  you,  as  the  trustee  of  the 

estate  of  the  aboye-named  Edward  Jones,  may  have  in  such 

premises  and  in  the  leases  granted  to  the  said  E.  Jones  in  respect 

thereofl 

**  I  am,  &c., 

"  O.  H.  Eeighamr 

This  letter  was  received  on  the  24th  of  March,  and  on  the  26th 
Messrs.  Fiesse  &  Son  returned  the  following  reply : — 

«  26th  March,  1874. 

**  Be  Edward  Jones. 

''Dear  Sir, — ^In  reply  to  your  letter,  we  beg  to  acknowledge  receipt 

of  notice  calling  upon  the  trustee  to  elect  whether  he  will  disclaim 

or  not.    He  intends  to  disclaim  his  interest  in  the  leases  36  and  38, 

Fidham  Boad,  and  we  will  send  you  notice  of  motion,  which  we 

2Z2  1 
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presume  yon  will  accept  on  behalf  of  jonr  client,  but  we  sball  not 

be  able  to  get  a  day  for  hearing  the  motion  until  after  the  Easter 

Vacation. 

"  Yours  fSaithfuUy, 

"  Piesse  &  SofiiT 

On  the  24th  of  April,  1874,  about  a  fortnight  after  the  Easter 
Vacation,  notice  was  served  upon  Mr.  Thomson  of  the  intention  of 
the  trustee  to  apply  to  the  Court  for  liberty  to  disclaim  the  leases 
of  the  premises. 

The  motion  was  heard  by  Mr.  Begistrar  Spring  Riee  on  the  2od 
of  May,  when  the  Begistrar  refused  the  application,  considering 
that  as  the  time  allowed  by  the  24th  section  of  the  Banhruj^ 
Adf  1869,  for  a  trustee  to  disclaim  had  expired  before  the  applica- 
tion was  made,  and  no  extension  of  time  had  been  previously 
obtained,  the  Court  had  no  power  to  grant  the  application.  From 
this  decision  the  trustee  appealed. 

Mr.  De  Oex,  Q.C.,  and  Mr.  Bdbertson  Oriffiihs,  for  the  Appel- 
lant : — 

Kule  28  of  the  Bankruptcy  BuIeSy  1871,  which  renders  it  neces- 
sary for  the  trustee  to  apply  for  the  consent  of  the  Court  to  bis 
disclaimer,  has  introduced  a  difBculty  into  the  practice,  because 
it  is  generally  impossible  for  the  trustee  to  get  the  consent  of  the 
Court  within  the  twenty-eight  days  prescribed  by  the  24th  sectioa 
of  the  Act  of  1869  (1). 

Under  that  section  the  trustee  is  entitled  to  the  full  twenty- 


'  (1)  32  &  33  Vict  c.  71,  b.  24:  «  The 
trustee  shall  not  be  entitled  to  disclaim 
any  property  in  pursuance  of  this  Act 
in  cases  where  an  application  in  writing 
has  been  made  to  him  by  any  person 
interested  in  such  property  requiring 
such  trustee  to  decide  whether  he  will 
disclaim  or  not,  and  the  trustee  has  for 
a  period  of  not  less  than  twenty-eight 
days  after  the  receipt  of  such  applica- 
tion, or  snch  further  time  as  may  be 
allowed  by  the  Court,  declined  or 
neglected  to  give  notice  whether  he 
disclaims  the  same  or  not" 
Kule  28  of  the  Bankruptcy  Bulee^ 


1871,  is  as  follows:  —  "Where  anj 
property  of  a  bankrupt  acquired  bj  b 
trustee  under  the  Bankruptcy  AcU 
1869,  shall  oonsut  of  a  leasehold  in- 
terest, the  trustee  shall  not  execute  t 
disclaimer  of  the  same  without  the 
leave  of  the  Court  bdng  first  obtsined 
for  that  purpose,  and  upon  any  ap- 
plication to  the  Court  for  such  leave 
notice  of  the  desire  of  the  trustee  to 
disclaim  such  interest  shall  be  given  to 
such  person  or  persons  as  the  Goort 
shall  direct,  and  such  order  shall  be 
made  thereon  as  the  Court  shall  thick 
fit 
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eight  days  before  he  exercises  his  discretion,  and  if  the  Conrt  has 
not  then  given  its  consent,  he  may  get  the  time  enlarged  for  that 
purpose,  even  though  the  time  has  expired  before  he  makes  the 
appUcation :  Barmer  t.  Johnston  (1).  In  the  present  case,  the 
trustee  gave  a  good  reason  for  the  delay,  namely,  the  intervention 
of  the  Easter  Vacation.  But  we  also  contend  that  the  letter  of  the 
26th  of  March  was,  in  fiact,  a  disclaimer  by  the  trustee  in  com- 
pliance with  the  24th  section,  and  although  he  may  have  broken 
the  28th  rule  in  giving  it  without  the  consent  of  the  Court,  yet  it 
is  nevertheless  binding  as  against  the  landlord. 

Mr.  Finlay  Knight^  for  the  landlord : — 

Neither  party  was  bound  by  the  letter  of  the  26th  of  March.  It 
was  merely  a  notice  of  the  trustee's  intention  to  apply  for  the 
Court's  permission  to  disclaim.  He  ought  to  have  made  the 
application  before  the  twenty-eight  days  had  expired,  and  then 
the  Court  would  have  delayed  the  time  until  the  matter  could  be 
heard.  This  is  the  usual  practice  in  such  cases ;  but  in  this  case 
the  trustee  let  the  twenty-eight  days  elapse  without  taking  any 
steps,  and  it  is  now  too  late  to  make  the  objection,  and  the  land- 
lord is  entitled  to  the  benefit  of  the  24th  section. 


L.JJ. 

1874 


Ex  parte 
LoYXBma. 

In  re 

JONBS. 


Mr.  De  Oex,  in  reply. 


Sir  6.  Mellish,  L.J. : — 

I  am  of  opinion  that  the  order  of  the  Begistrar  was  right.  The 
first  question  is,  whether  the  trustee  did  actually  disclaim  the  lease 
within  twenty-eight  days.  Although  there  is  some  little  difference 
in  the  wording  of  the  23rd  and  24th  sections  of  the  Banhruptey  Act, 
1869, 1  think  that  the  meaning  of  them  is  dear.  The  23rd  section 
says  that  the  trustee  must  make  the  disclaimer  by  writing  under 
his  hand ;  and  I  think  that  the  trustee  cannot  give  notice  of  the 
disclaimer  to  the  lessor,  under  the  24th  section,  until  he  has 
executed  such  a  disclaimer,  as  required  by  the  23rd  section. 
Then^  Bule  28  of  the  Banhruptey  Bvles,  1871,  says  that  the 
trustee  is  not  to  make  the  disclaimer  without  the  leave  of  the 
Court,  and  the  persons  interested  are  entitled  to  be  served.    In 

(1)  Law  Eep.  5  H.  L.  157. 
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L.  jj«      the  profleiit  case  the  landlord's  scdidtor  ivrote  oti  the  23rd  of 

1874        Match  as  fc^ows : — [His  Lordship  read  the  letter.]    On  the  26tli 

SspairU     of  March  the  trustee's  solidtoTB  wrote  a  letter  in  reply,  in  vhich 

LovKBiNo.    they  say  that  the  trustee '' intends  to  disclaim,"  bat  that  they  viU 

joNw.      send  a  notice  (ji  motum,  and  that  they  do  not  expect  to  get  a  day 

for  hearing  the  nnytion  till  after  the  Easter  Vacation.    Did  this 

amount  to  an  actual  disclaimer?    Whether^  if  a  trustee  chose 

to  execute  an  actual  disclaimer  without  obtaining  the  eonseat  ct 

the  Oourt»  it  might  not  amount  to  a  valid  disclaimer  as  against 

the  landlord,  within  the  23rd  secticm,  although  by  so  doing  he 

might  be  yiolating  the  law,  it  is  not  necessary  to  decide ;  but  in 

the  present  case,  looking  to  the  fact  that  the  SQlidtorsof  the  trustee 

asked  the  solicitor  of  the  landlord  **  to  accept  seryice  of  the  notice 

of  motion,"  I  feel  no  doubt  that  the  writers  ot  the  letter  thoo^ 

that  the  person  to  whom  they  wrote  was  well  acquainted  with  the 

law,  and  that  they  did  not  intend  by  that  letter  to  disclaim  on  the 

part  of  the  trustee,  but  only  to  express  his  intention  of  disclaiming, 

and  to  ask  the  solicitor  of  the  landlord  to  accept  seryice  of  the 

necessary  application  to  the  Court.    I  am  therefcve  of  opinion 

that  the  letter  was  not  an  actual  disclaimer  by  the  trustee. 

Then  the  trustee  took  no  further  step  till  three  days  after  the 
twenty-eight  days  had  elapsed,  and  the  Registrar  held  that  he  inis 
then  too  late  to  execute  a  disclaimer.  Haying  regard  to  the  case 
of  Banner  y.  Johnston  (1),  I  do  not  wish  to  lay  down  that  the  Court 
has  in  no  ease  jurisdiction,  after  the  twenty-eight  days  hsfe 
elapsed,  to  enlarge  the  time.  But  we  are  informed  by  the  Begi&- 
trar  that  it  is  the  practice  of  the  Bankruptcy  Court  for  the  trustee, 
if  he  wishes  to  disclaim,  and  finds  that  he  cannot  obtain  the 
consent  of  the  Court  within  the  twenty-eight  days  required  by  the 
24th  section,  to  apply  to  the  Court  before  the  twenty-eight  days 
haye  elapsed  for  an  enlargement  of  the  time.  That  appears  to 
me  to  be  a  yery  wholesome  practice.  If  we  were  to  depart  from 
it  in  this  case,  and  if  trustees  were  allowed  to  come  a  weA  or 
a  month  after  the  time  had  elapsed,  and  ask  to  haye  the  time 
enlarged,  the  greatest  inconyem^nee  would  result.  The  landloid 
and  other  persons  interested  would  neyer  know  when  the  matter 
was  finally  settled.    Therefore,  unless  something  extraordinaty 

(1)  Law  Rep.  5  H.  L.  157. 
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happeiifl,  froBi  such  a  oaiiae  m  iUneflB,  or  nnlesB  the  laadlord  has      L.  JJ. 

< 

done  iQinetfaiiig  to  put  the  trustee  off  hm  gnavd,  I  think  tiiat  the       igT4 
time  ovght  not  to  be  enlarged  unless  the  trustee  aj^lies  before  the 
exptraticA  of  the  twenty-eight  days.     In  the  present  case  the 
reason  alleged,  namely;  the  Easter  Vacatien,  was  no  soffioient      Johm. 
canse  for  the  delay.  ^^ 

I  do  not  agree  with  the  argument  that  the  trvstee  was  bonnd 
by  the  eiqpiressioii  oi  intention  coDftained  in  the  letter ;  he  was 
entitled  to  diange  his  mind,  and  if  he  forwards  found,  before*  the 
consent  of  the  Conrt  had  been  obtained,  that  it  was  for  the  benefit 
of  the  bankmpt's  estate  that  he  should  not  disclaim,  it  would  have 
been  his  duty  to  withdraw  his  application  for  tiie  consent  of  the 
Oowrt»  In  the  present  casOi  howerer,  the  trustee  did  nothing 
within  the  twenty-eight  days,  and  the  landlord  was  entitled  to 
stand  upon  his  strict  ri^ts.  I  am,  therefore,  of  opinion  that  the 
Registrar  was  rights  and  the  appeal  must  be  dismissed  with  costs. 

Sib  W.  1L  Jambs,  L  J.,  ooncosrad. 

Solicitors :  Messrs.  Piesse  dk  Son  ;  Mr.  JL  D.  Thomson. 


Ex  parte  LOWENTHAL.    In  re  LOWENTHAL  (No.  2).  L.  JJ. 

1874 
Bankruptcy — Adfudieaiton — Evidence — Appeal — Foreign  BUI  of  Exchange —         ^^.^^ 

Protest  by  Notary — Form  of  Notice  of  Diahonour.  May  2J>. 

Where  it  is  intended  to  rely  on  tbe  insnffieiency  of  the  evidence  of  trading 
or  other  facts  to  impeach  the  validity  of  an  adjudication  of  bankruptcy, 
the  objection  ought  to  be  taken  in  the  first  instance,  when  the  insufficiency 
may  be  cured  by  additional  evidence. 

The  holder  of  a  foreign  bill  of  exchange  which  was  diahoDouitd  by  the 
aooeptor,  had  it  duly  presented  and  protested  by  a  notary  publia  In  the 
notice  of  dishonour  which  he  sent  to  the  drawer  he  informed  him  that  the 
bill  had  been  "duly  presented  for  payment  and  retained  dishonoured,"  but 
made  no  mention  of  tbe  protest  by  the  notary  :* — 

Eeldy  that  the  notice  of  dishonour  was  sufficient. 

X  HIS  was  an  appeal  from  a  decision  of  the  Chief  Judge  in  Bank- 
ruptcy made  in  the  bankruptcy  of  EmU  Loioenthal,  a  merchant  of 
Sierra  Leone, 
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h.  JJ.  The  prooeedings  in  bankruptcy  were  founded  on  a  bill  of  ex- 

1874       change  dated  at  Sierra  Leone  the  23rd  of  September,  1872,  and 
^^^^     drawn  by  the  bankrupt  upon  Messrs.  Souiham^  Wtke^  d  Co.  for 
LowMjTHAL.  £1497  13^^  at  ninety  days*  sight,  and  indorsed  by  the  bankrupt 
jjoytsKTHAh.  After  passing  through  the  hands  of  two  other  indorsees  it  came 
(No^.)      jjj^  ^^Q  hands  of  the  Sheffield  Banking  Company  for  value.    On 
the  22nd  of  January  they  presented  it  to  the  aooeptora  for  pay- 
ment, but  it  was  dishonoured,  and  the  bill  was  accordingly  placed 
in  the  hands  of  a  notary  public,  who  formally  presented  it  to  the 
acceptors,  and,  when  it  was  dishonoured,  duly  protested  it. 

On  the  24th  of  June,  1874,  the  manager  of  the  banking  com- 
pany wrote  the  following  letter  to  the  bankrupt,  informing  him  ot 
the  dishonour  of  the  bill.  The  words  in  italics  were  written  with 
a  pen ;  the  rest  of  the  document  was  a  printed  form : — 

^  Sheffield  Banking  Company. 

«  Sheffield,  24  Jany.,  1873. 
**  Sir, — I  have  to  inform  you  that  your  draft  on  SotUham,  Wyke^ 
&  Co.,  of  Manchester,  dated  the  28ih  Sept,  1872,  at  ninefy  dofi" 
sight,  accepted  21st  Oct.,  1872,  dw  22nd  January,  1873.  for 
£1497  135.,  has  been  duly  presented  for  payment,  returned  dis- 
honoured, and  now  lies  at  this  bank;  amount,  with  charges, 
£1502  7s.  8d.,  to  which  I  request  your  immediate  attention. 

"  I  am,  Ac'* 

On  the  27th  of  October,  1873,  the  banking  company  served 
the  bankrupt,  who  was  then  in  Liverpool,  with  a  debtor's  sum- 
mons, as  a  trader,  calling  upon  him  to  pay  the  amount  due  to  the 
bank  on  the  above-mentioned  bill,  and  another  bill  for  £900, 
within  seven  days  (1) ;  and  the  debt  not  being  paid,  a  petition  for 
adjudication  was  presented,  and  the  debtor  was  adjudicated  bank- 
rupt by  the  County  Court  of  Liverpool  on  the  28th  of  March, 
1874.  The  proof  of  trading  rested  on  the  evidence  of  Oeorge 
MUes,  general  manager  of  Messrs.  Child  dt  Co.,  merchants  at  Man- 
Chester,  who  swore  that  the  debtor  was  an  African  merchant,  and 
that  Messrs.  Child  dt  Co.  had  shipped  goods  for  him  to  Sierra 
Leone. 

Evidence  was  given  as  to  the  practice  of  the  banking  company 

(1)  See  Ex  parte  Lcwenihal,  ante,  p.  324. 
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in  postiDg  their  letters,  but  proof  was  not  strictly  given  of  the  L.  JJ. 

posting  of  the  particular  letter  containing  the  notice  of  dishonour.  1874 

It  appeared,  howeyer,  that  Lowenihal  had  afterwards,  in  conversa-  m^ru 

tion,  admitted  his  liability  on  the  bill.  Lowkntbal. 

The  Judge  of  the  County  Court  naade  the  order  of  adjudication,  Lowbnthal. 

and  the  bankrupt  appealed  from  the  order.    The  Chief  Judge  0^^-^ 
affirmed  the  order,  and  the  bankrupt  now  appealed  from  the  deci- 
sion  of  the  Chief  Judge. 

Mr.  Little,  Q.C.,  and  Mr.  Yaie  Lee,  for  the  Appellant : — 

On  the  sufficiency  of  the  evidence  as  to  the  posting  of  the 
letter  they  referred  to  Eetherinffton  v.  Kemp  (1);  Hawkea  v. 
Mter  (2) ;  Byles  on  Bills  (3).  With  respect  to  the  form  of  the 
notice  they  contended  that,  being  a  foreign  bill,  strict  notice  that 
it  had  been  presented  and  protested  by  a  notary  public  was 
necessary  in  order  to  charge  the  drawer:  Oale  v.  Walsh  (4); 
Bobins  v.  CHhson  (5)  ;  Brough  v.  Parkinge  (6) ;  Goodman  v. 
Harvey  (7). 

Mr.  De  Gex,  Q.C.,  and  Mr.  O.  W.  Latoranee,  for  the  trustee,  were 
not  called  on. 

Sib  W.  M.  Jamss,  L  J. : — 

With  respect  to  the  proof  of  the  posting  of  the  letter  contain- 
ing the  notice  of  dishonour,  I  am  of  opinion  that  the  evidence 
is  sufficient :  at  any  rate,  if  there  has  been  any  deficiency  in  the 
evidence  on  this  point,  the  specific  objection  ought  to  have  been 
taken  in  the  County  Court,  where  it  could  have  been  at  once 
cured. 

Then  it  is  said  that  the  notice  of  dishonour  did  not  say  in 
terms  that  the  bill  had  been  presented  by  a  notary  and  protested. 
No  doubt,  being  a  foreign  bill,  it  must,  in  order  to  charge  the    - 
drawer,  have  been  presented  and  protested  by  a  notary  public ; 
and,  according  to  some  of  the  old  authorities,  it  seems  to  have  been 

(1)  4  Camp.  193.  (4)  6  T.  R.  239. 

(2)  4  Bing.  715.  (6)  1  M.  &  S.  288. 
C3)  11th  Ed.  p.  278.                                   (6)  2  Ld.  Raym.  992. 

(7)  4  A.  &  E.  870. 
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L.  J  J.      supposed  that  the  notioe  of  dishonour  ought  to  hare  been  aooom^ 
1874        panied  by  a  copy  or  memorial  of  the  protest.    Bat  in  the  fint 
^  paru     <^*^  ^^  which  the  question  was  formally  c(M)sidered,  namdy,  in 
^'^"''■^'™*^  Ooodman  v.  Earvey  (1),  it  was  decided  that  this  was  not  neoes- 
LownrriuL.  scoy,  and  that  it  was  sufficient  if  notice  d  the  protest  was  sent. 
^^'  ^'^     In  the  present  case  the  notioe  merely  stated,  as  in  tiie  case  of  as 
English  bill,  that  the  bill  *'  had  been  duly  presented  and  retained 
dishonoured."    I  think  that  was  sufficient  notice  to  any  one  who 
knew  the  law  (which  every  one  must  be  taken  to  know),  that 
eyerything  had  been  done  in  due  form  to  enable  the  holder  of 
the  bill  to  proceed  against  the  drawer*    If  it  stood  thece^  there- 
fore^ I  should  think  the  objection  untenable.    Bat  the  evidence 
also  shews  that  LoufmUhal  had,  in  couTeisation,  afterwards  ad- 
mitted his  liability  on  the  bill,  and  so  had  waived  that  proof  of 
the  notice  of  dishonour  and  protest. 

With  regard  to  the  trading,  I  think  it  is  preyed  beyond  rea- 
sonable doubt.  The  bill  speaks  for  itself  in  this  respect.  Sat  it 
was  dated  at  Sierra  Leone,  and  was  drawn  upon  a  firm  in  Idperpmi, 
and  primd  facie  must  be  taken  to  haye  been  drawn  in  the  way  of 
business.  But  the  same  observation  applies  to  this  as  to  the  first 
objection,  that  if  there  had  been  any  doubt  it  might  easily  have 
been  set  at  rest  by  a  few  additional  questions  to  the  witnesses 
in  the  County  Court  I  think  the  objections  axe  all  friyeloas, 
and  the  appeal  must  be  dismissed  with  oosts« 

8iB  G.  Mellish,  L  J. : — 
I  am  of  the  same  opinion. 

Solicitors :  Mr.  H.  0.  Field,  agent  for  Mr.  EUtfy  Liverpool;  Meesn^ 
Phdfe  4i  8idg%oiek. 

(1)  4  A«  a?  £.  870. 
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JBb  parU  BUTCHER.    In  n  HELDEUM.  L.  jj. 

Bankruptcy — Fraudvient  Frrference — "  Payee  in  Good  Faith  and  for  Valuahle         ^^ 

Cm99d€raiion  "'—Bankruptcy  Act^  1869,  a.  92.  Mag  22 ; 

JwM  5* 

The  protectioa  given  hj  the  92nd  section  of  the  Bankruptcy  Act,  1869,  in         ""^" 

cases  of  fraadnlent  preference  to  a  purchaser,  payee,  or  incambrancer  in  good 

faith  and  for  yalaable  consideration,  extends  to  the  creditor  who  is  so  pre- 

fened  as  veil  as  to  those  chiming  under  him.    If»  therefioie»  a  creditor  for 

Yalnable  oonsideration  has  no  sotioe  or  sospicion  that  his  debtor  is  in  insolYent 

circumstances  when  the  payment  or  transfer  by  way  of  fraudulent  preference 

is  made  to  him,  he  is  protected. 

1  HIS  vras  an  appeal  firom  a  dedaion  of  the  Ohief  Jadge  in 
Bankniptcy,  made  in  the  liquidation  of  the  estate  of  Me8Bi& 
J.  8.  Meidrum  db  A.  WyJder,  calico  printeiB  at  MandieBter. 

For  some  yean  past  the  liqmdatmg  debton  had  been  in  the 
habit  of  bnying  goods  from  Measn.  L.  d  H.  Stead  an  irhat  are 
known  as  Manchester  terma,  namely,  that  gooda  bought  before  the 
25th  day  of  any  month  were  to  be  paid  iar  in  cash  on  the  first 
Tuesday  after  the  end  of  the  following  month ;  although  they  had 
sometimes  purdiased  goods  from  the  same  finn  on  shorter  terms. 

In  October,  1873,  the  liquidating  debtors  purchased  goods  from 
Messrs.  Biead  to  the  amount  of  £190,  which,  according  to  the  Man- 
chester terms,  would  have  been  payable  on  the  2nd  of  December. 

In  the  month  of  November  the  liquidating  debtors  became 
aware  that  they  were  insolTent»  and  could  no  longer  carry  on  their 
bnsinesSy  and  they  gave  directions  to  the  clerks  to  sell  their  stock- 
in-trade  and  other  property,  and  to  pay  their  ordinary  trade 
creditors,  but  not  to  pay  certain  creditors  who  had  made  advances 
to  them.  In  pursuance  of  these  instructions  one  of  their  clerkef, 
on  the  22Dd  of  November,  paid  the  sum  of  £186  ISs.  9(2.  to 
Messrs.  Btead,  which  was  the  amount  of  their  debt  less  discount. 

Messia  Stead  asserted,  and  the  Chief  Judge  and  also  the  Court 
of  Appeal  considered,  that  it  was  satisfactorily  established,  that 
they  had  no  knowledge  at  the  time,  of  the  payment  of  this  sum 
that  the  debtors  were  insolvent,  or  Uiat  their  affitirs  were  likely 
to  be  wound  up  in  bankruptcy.  The  debtors  presented  their 
petition  for  liquidation  by  arrangement  on  the  3rd  of  December, 
1873,  which  was  agreed  to  by  the  requisite  majority  of  creditors, 
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and  a  trustee  was  appointed.  The  trustee  claimed  to  have  the 
sum  of  £186  13&  9d.  repaid  by  Messrs.  Siead,  as  having  been  paid 
by  way  of  fraudulent  preference ;  but  the  Chief  Judge  refused  to 
make  the  order,  considering  that  the  payment  was  protected  by 
the  concluding  clause  of  the  92nd  section  of  the  Bankruptcy  Ad, 
1869  (1).    The  trustee  appealed  from  this  decision. 

Mr.  Herschdl,  Q.O.,  and  Mr.  8.  Taylor,  for  the  Appellant : — 

The  question  turns  entirely  upon  the  interpretation  of  the  last 
clause  of  the  92nd  section  of  the  Banhruptctf  Ad,  1869.  We  con- 
tend that  it  was  not  intended  to  protect  the  creditors  or  transferees 
who  receive  payment  or  take  transfers  from  the  debtor,  but  those 
who  were  purchasers  or  mortgagees  from  such  creditors.  Under 
the  law  as  it  stood  before  the  Act  of  1869,  payments  or  transfers 
by  way  of  fraudulent  preference  were  not  void,  but  only  voidable, 
and  all  persons  taking  bandfde  under  the  creditor  so  preferred  were 
safe.  But  the  present  law  has  made  such  payments  and  ttansfeis 
absolutely  void  if  made  within  three  months  of  bankruptcy ;  and 
it  was  therefore  necessary  to  insert  a  clause  protecting  honafde 
purchasers  under  these  circumstances :  8teven$on  v.  Newnham  (2). 
This  interpretation  is  confirmed  by  the  use  of  the  word  "  payee," 
which,  according  to  its  ordinary  meaning,  does  not  refer  to  the 
creditor  to  whom  payment  has  been  made,  but  a  person  in  whose 
favour  the  creditor  makes  an  order  for  payment 

If  the  clause  refers  to  the  creditor,  it  can  only  apply  to  a 
creditor  who  gives  some  fresh  consideration ;  it  cannot  refer  to  the 
original  debt,  for  every  creditor  is  a  creditor  for  valuable  consider- 
ation in  that  sense :  ^  parte  Temped  (3).  If  the  decision  of  the 
Chief  Judge  is  right,  the  object  of  the  provisions  respecting  frauda- 


(1)  32  &  33  Vict.  c.  71,  s.  92 :  — 
"  Every  conveyance  or  transfer  of  pro- 
l)erty,  or  charge  thereon  roade,  every 
payment  made,  every  obligation  in- 
curred, and  every  judicial  proceeding 
taken  or  suffered  by  any  person  un- 
able to  pay  bis  debts  as  they  become 
due  from  his  own  moneys  in  favour 
of  any  creditor,  or  any  person  in 
trust  for  any  creditor,  with  a  view  of 
giving  such  creditor  a  preference  over 
the  other  creditors,  shall,  if  the  person 


making,  taking,  paying,  or  suffering  the 
same  become  bankrupt  within  three 
months  after  the  date  of  making; 
taking,  paying,  or  suffering  the  same,  be 
deemed  fraudulent  and  void  as  agui^ 
the  trustee  of  the  bankrupt  appainted 
under  this  Act ;  but  this  sectkni  shall 
not  affect  the  rights  of  a  parchaaer, 
payee,  or  incumbrancer  in  good  liiUi 
and  for  valuable  consideration." 

(2)  13  C.  B.  285. 

(8)  Law  Rep.  6  Ch,  70. 
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lent  preference  will  be  quite  defeated ;  for  a  debtor  can  make  what 
payments  he  likes  even  on  the  brink  of  bankruptcy,  provided  he 
says  nothing  about  his  insolvency  to  the  creditor. 

Mr.  Benjamin,  Q.C.,  and  Mr.  Marten,  Q.C.9  for  the  creditors : — 

There  was  no  intention  on  the  part  of  the  debtors  in  this  case 
to  prefer  the  creditors.  The  payment  was  made  in  the  ordinary 
course  of  business.  The  goods  were  bought  by  the  debtors  after  they 
knew  that  they  were  insolvent^  and  would  not  be  able  to  carry  on  the 
basiness ;  but  they  continued  to  buy  goods  that  the  business  might 
be  sold  as  a  going  concern.  They  were  all  bought  on  what  are  con- 
sidered in  Manchester  ready  money  terms,  and  the  debtors  were  in  the 
habit  of  paying  for  them,  when  it  suited  their  convenience,  before  the 
money  was  actually  due,  in  order  that  they  might  get  a  discount. 
Bat  supposing  there  was  an  intention  on  the  part  of  the  debtors  to 
prefer  the  creditors,  the  creditors  are  protected  by  the  last  clause  in 
the  92nd  section ;  for  they  had  no  knowledge  or  suspicion  of  the 
debtors'  insolvent  circumstances.  There  has  been  a  change  in  the 
law  with  respect  to  cases  of  fraudulent  preference.  Formerly  the 
question  depended  on  the  intention  of  the  debtor,  and  it  made  no 
difference  what  was  in  the  creditor's  mind,  but  under  the  present 
Act  it  is  necessary  to  shew  mala  fides  both  on  the  part  of  the 
creditor  and  the  debtor ;  and  if  the  creditor  had  no  knowledge  of 
the  impending  bankruptcy,  he  is  protected:  Eoa  parte  Blacks 
hum  (1) ;  Ex  parte  Norton  (2) ;  Ex  parte  Topham  (3). 

There  is  no  reference  to  a  third  person  in  the  last  clause 
of  the  92nd  section.  The  words  "purchaser,  payee,  or  incum- 
brancer "  refer  to  the  words  in  the  beginning  of  the  section : 
"transfer,"  "charge,"  and  "payment."  The  transaction  is  also 
protected  by  the  94th  section  of  the  Act  The  distinction  between 
the  94th  and  95th  sections  is  this,  that  the  94th  protects  dealings 
in  good  fiuth  on  the  part  of  the  creditor ;  the  95th  protects  (with 
certain  exceptions)  dealings  in  good  faith  on  the  part  of  the  debtor. 

Mr.  EerseheU,  in  reply : — 

The  94th  section  does  not  relate  to  payments  to  a  creditor  but 
to  payments  by  the  debtor.    Payments  to  creditors  come  within 

(1)  Law  Bep.  12  £q.  858.  (2)  Law  Rep.  16  £q.  397. 

(3)  Law  Bep.  8  Ch.  614. 
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the  95th  section,  and  that  section  is  made  expiesdy  sabject  to 
the  provisions  respecting  frandident  preference. 


ExparU 
In  re 


June  5.  The  judgment  of  the  Court  was  delivered  hj  8nt  6. 
Hellish,  L  J.,  as  follows : — 

The  question  to  be  determined  in  this  appeal  is  whether  the 
trustee  of  Messrs.  Mddrum  dt  Wytder,  liquidating  debtors,  is  en- 
titled to  recover  the  sum  of  £186  135.  9d.  from  Messrs.  Lawrmoe 
Stead  and  Henry  Siead,  upoii  the  ground  that  it  had  been  paid  to 
them  by  the  debtors  by  way  of  fraudulent  preference  within  three 
months  of  the  liquidation.  The  County  Court  Judge  of  Momeheskr 
held  that  the  trustee  was  entitled  to  recover  the  money,  but  his 
judgment  was  reversed  by  the  Chief  Judge.  Messrs.  Slead  hsTS 
been  for  several  years  in  the  habit  of  supplying  the  debtors  with 
goods,  and  sold  them  the  goods,  the  price  of  which  is  now  in  ques- 
tion, in  October,  1873.  In  November,  1873,  the  debtors,  having 
become  aware  that  they  were  hopelessly  insolvent,  gave  cnders  to 
their  clerks  to  sell  their  stock-in-trade  and  other  property,  and 
with  the  proceeds  to  pay  their  ordinary  trade  creditors,  but  not  to 
pay  certain  particular  creditors  to  whom  they  were  lai^ely  ia- 
debted  for  advances.  On  the  22nd  of  November,  1873,  the  sum 
of  £186  135.  9i.  was  paid  by  one  of  the  clerks  in  pursuance  of 
these  instructions  to  Messrs.  Stead,  It  is  unnecessary  to  describe 
the  facts  in  greater  detail,  because  we  are  clearly  of  opinion  on  the 
evidence  that  the  payment  was  a  payment  made  by  persons  unable 
to  pay  their  debts  as  they  became  due  from  their  own  moneys  in 
favour  of  Messrs.  Stead,  with  a  view  of  giving  Messrs.  Stead  a  pre- 
ference over  their  other  creditors,  within  the  92nd  section  of  the 
Bankruptcy  Ad,  1869 ;  but  we  are  at  the  same  time  of  opinion 
that  Messrs.  Stead  received  the  money  in  the  ordinary  course  d 
business,  and  without  any  notice  that  Messrs.  Mddrum  A  Wylder 
were  insolvent^  or  that  they,  Messrs.  Stead,  were  being  preferred 
to  the  other  creditors. 

The  question  to  be  decided  is  whether,  under  these  circum- 
stances, Messrs.  Stead  are  protected  by  the  proviso  at  the  end  of 
the  92nd  section,  by  which  it  is  enacted,  ^'But  this  sectiim 
shall  not  affect  the  rights  of  a  purchaser,  payee,  or  incumbrancer 
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in  good  {aith.  and  for  TalnaUe  consideration."  On  thd  part  of  U  JJ. 
the  Appellant  it  waa  argned  that  the  object  of  this  proyiso  waa  1874 
simply  to  protect  porchasers  and  mortgagees  to  whom  property  ex  wiH$ 
was  toanrfLed  by^edLs  who  had  l^ved  the  same  6om  BinlLu 
their  debtors  by  way  of  fraudulent  preference^  and  that  the  Hkldbux. 
creditors  themselyes  were  not  indnded  in  the  proyiso  at  alL  It 
was  said  that  the  ccHiyeyanoe  and  transfer  of  property  being  made 
absolutely  yoid  and  not  merely  yoidable,  it  was  necessary  to  pro* 
tect  such  purchasers  and  mortgagees,  wAStwemonY.  Neumham  (1) 
waa  referred  to.  On  the  part  of  the  Respondents  it  Was  coEUtended 
that»  although  the  proyiso  might  haye  the  e£fect  of  protecting  pur- 
chasers and  mortgagees  claiming  under  the  creditors  preferred,  yet 
the  main  object  of  the  proyiso  was  to  protect  the  creditors  pre- 
ferred themselyes  if  they  were  no  party  to  any  fraud  upon  the 
general  body  of  the  creditors;  that  the  Legislature  thought 
it  unjust  that  a  creditor  who  has  done  nothing  except  receiye  pay- 
ment of  his  debt,  apparently  made  to  him  in  the  oi]dinary  course 
of  business^  should  be  obliged  to  return  the  money.  The  Chief 
Judge  has  always  been  strongly  of  this  opinion.  In  Eos  parte 
BlaelAum  (2),  he  says:  **It  is  proyided  that  the  enactment 
making  yoid  the  payment  ^  shall  not  afiect  the  rights  of  a  payee  in 
good  faith  and  for  yaluable  consideration,'  a  proyision  which  was 
obyiously  just,  and  not  more  just  than  necessary,  in  order  to  ayoid 
the  inoonyeniances  which  would  arise  in  the  commercial  world,  and 
eyen  beyond  its  pale,  if  persons  receiying  payment  of  their  just 
demands  receiyed  such  payment  at  the  risk  of  haying  to  refund  it 
in  consequence  of  the  improper  motiye  actuating  their  debtor,  but  of 
which  motiye  they  had  no  cognizance,  and  in  which  they  had  in  no 
degree  participated."  In  the  still  earlier  case  of  Ess  parte  Temped  (3) 
we  both  expressed  an  opinion  that  a  creditor,  who  had  receiyed  a 
conyeyanoe  of  property  in  consideration  of  a  sum  of  money  which 
waa  to  be  set  off  against  a  debt,  would,  eyen  if  the  transfer  had  on 
the  part  of  the  debtor  been  a  fraudulent  preference,  haye  been 
protected  by  the  proyiso  as  a  purchaser  in  good  faith  and  for 
yaluable  consideration.  It  is  true  that  the  opinion  we  so  expressed 
waa  not  necessary  for  the  decision  of  the  case  then  before  us,  and 

(1)  13  0.  B.  285.  (^)  Law  Rep.  12  Eq.  365. 

(3)  Law  Bep.  6  Ch.  70. 
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L.  J  J.      that  neither  in  this  ease  nor  in  Ex  parte  BlcuMmm  (1)  was  the  oon- 
1874       struction  now  contended  for — namely,  that  the  words  *'  pnrchaBer, 
Vx  paru     P^y^y  or  incumbrancer  "  do  not  apply  to  the  creditor  prefened  at 
^^^^^"^"^     all,  but  only  to  third  persons  claiming  under  him — suggested  either 
Veldbum.  ^7  cotmsel  or  by  the  C!ourt,  and  we  think,  therefore,  that  we  are 
not  absolutely  precluded  by  authority  from  adopting  the  oonstnic- 
fion  contended  for  by  the  Appellant,  if  we  come  to  the  condosioii 
that  it  was  the  correct  one.    At  the  same  time  we  must  gire  con- 
siderable weight  to  the  fact  that  the  construction  of  the  section  by 
which  the  creditor  preferred  is  entitled  to  the  benefit  of  the  pro- 
viso has  been  acted  upon  for  several  years. 

It  was  argued  that,  if  the  creditor  preferred  was  entitled  to  the 
benefit  of  the' proviso  the  law  respecting  fraudulent  preference 
would  be  practically  repealed.  We  think  this  statement  is  an 
exaggeration.  In  a  large  number,  probably  the  majority,  of  cases 
in  which  a  creditor,  or  a  class  of  creditors,  is  preferred  by  a  debtor 
on  the  eve  of  bankruptcy,  the  creditor  preferred  is  perfectly 
well  aware  that  the  debtor  is  insolvent,  and  that  he  is  being 
preferred  over  the  other  creditors.  We  think,  indeed,  that  both 
the  constructions  contended  for  are  in  themselTCS  perfectly  ratiana], 
and  that  there  is  no  reason  for  rejecting  either  of  them  on  account 
of  any  consequences  which  would  follow  from  adopting  it. 

The  real  question  to  be  determined  is,  what  is  the  natural  con- 
struction of  the  words  used  by  the  Legislature  ?  Now,  it  was  aigned 
for  the  Sespondents  that  the  creditor  preferred  is  not  in  tenns  ex- 
cluded, and  that,  if  he  is  to  be  excluded,  words  must  be  inserted  in 
the  proviso  which  are  not  there.  On  the  other  hand,  it  was  said 
that  the  words  ^  purchaser,  payee,  or  incumbrancer  *'  are  themselfes 
words  which  naturally  apply  rather  to  a  transferee  from  the  creditor 
than  to  the  creditor  himself.  The  words  ^'purchaser  '*  and  ^  incum- 
brancer *'  seem  certainly  apt  words  to  describe  a  person  who  h^s 
purchased  the  property  transferred  from  the  creditor,  and  a  person 
with  whom  the  property  transferred  has  been  pledged.  Thqr  Bre 
not,  however,  necessarily  confined  to  such  a  person.  A  dditor 
wishing  to  prefer  a  particular  creditor  might  offer  to  sell  part  of  hi^ 
stock  to  him  in  the  t)rdinary  way  of  business,  and  the  creditor  migbt 
agree  to  purchase  it»  and  so  obtain  a  set-off",  without  the  least  kiiov- 

(l)'LawBepLl2£q.365. 
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ledge  on  his  part  that  the  debtor  was  insolyent,  or  that  he  was       L.  JJ. 
heing  preferred  over  the  other  creditors.    The  Legislature  may  well       1S74 
have  thought  that  such  a  purchaser  ought  to  be  protected.  There     jaTocwte 
was  a  good  deal  of  argument  on  the  meaning  of  the  word  "  payee."    Butchbi. 
We  think  it  is  clearly  opposed  to  the  word  "  payer,"  as  "  vendee  **    Mimbum. 

is  to  "vendor,"  "mortgagee"  to  "mortgagor,"  "indorsee"  to 

"  indorsor ;"  and  that,  as  "  payer  "  means  a  person  who  makes  a 
payment,  so  "  payee  "  means  a  person  to  whom  payment  is  made. 
Now,  this  being  the  meaning  of  the  word,  it  is  very  difficult  to 
•exclude  the  creditor  preferred  who  receives  payment  of  his  debt 
It  was  said  that  it  was  intended  to  protect  a  person  to  whom  the 
creditor  preferred  might  transfer  a  bill  or  cheque  given  in  payment 
of  his  debt.    This  is  not  a  very  natural  meaning  of  the  word. 
Possibly  if  the  creditor  preferred  used  a  cheque  given  to  him  by 
the  debtor  in  payment  of  a  debt  of  his  own  the  person  receiving 
the  cheque  might  be  described  as  a  payee ;  but  we  can  hardly 
think  that  the  word  "payee"  was  inserted  in  the  proviso  for  the 
sole  purpose  of  describing  such  a  person.    It  was  also  argued  that 
the  words  "  for  valuable  consideration"  were  perfectly  useless  if 
the  object  was  to  protect  creditors,  as  every  creditor  must  neces- 
sarily be  a  creditor  for  valuable  consideration.      There  may, 
however,  be  creditors  by  bond  or  covenant  who  have  given  no 
consideration,  and  these  words  may  also  have  been  inserted  to 
prevent  persons  to  whom  the  creditor  preferred  may  have  made  an 
assignment  without  consideration  obtaining  the  benefit  of  the  pro- 
viso; for  we  think  it  by  no  means  follows  that  if  the  proviso 
extends  to  the  creditors  preferred  that  it  may  not  also  extend  to 
protect  purchasers  from  such  creditors  in  cases  where  the  creditors 
themselves  are  not  protected  by  reason  of  their  having  had  notice 
of  the  fraudulent  nature  of  the  transaction  as  respects  the  general 
body  of  the  creditors.    On  the  whole,  we  are  of  opinion  that  the 
decision  of  the  Chief  Judge  ought  to  be  affirmed,  and  that  the 
appeal  must  be  dismissed  with  costs. 

Solicitors  for  the  Appellant :  Messrs.  Onmdy  &  Kershaw^  Manr 
Chester. 

Solicitors  for  the  Bespondents :  Messrs.  Pritehardj  Enfflefield,  dt 
Ck>.,  agents  for  Mr.  J.  Leiffhy  Manchester. 
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UJJ.  Ike  parte  TAJIK.    In  re  COUSTON. 

1OT4 

v^y^        Bankruptcy-^Order  and  DUpwition — Reputed  OtpnerMp—Purduuer's  Gwh 

July  3»  in  the   Bonded  Warehouse  of  a  third  Party  in  the  name  of  the  Vendor— 

CwUm,  of  Trad&^Delivery  Order— Bankruptcy  Act^  1869  (82  A  33  Via, 

c.  71X  *•  IS)  9ub^  5. 

At  the  time  of  the  presentation  of  a  petition  for  liquidation  by  ammge- 
ment  certain  butts  of  whisky  which  had  been  sold  by  the  debtors  to  the 
Appellants  were  lying  in  the  bonded  warehouse  of  a  third  penon  at  LMy  id 
the  name  of  the  debtors.  Nodeliyery  order  had  been  given  to  the  porchaseis 
before  the  filing  of  *the  petition,  and  they  were  ignorant  in  what  warehouse 
the  whisky  was  lying  :— 

Held  (reversing  the  decision  of  the  Chief  Judge  in  Bankruptcy),  that  the 
principle  of  Ex  parte  WatkinB  (1)  applied,  and  that  the  custom  q{  the  spint 
trade  excluded  the  reputation  of  ownership^  although  the  whiaky  was  in  the 
warehouse  of  a  third  party  and  not  in  that  of  the  vendors : 

ffeldf  also,  that  the  fact  of  the  delivery  order  not  having  been  ^ven  to  tbe 
purchasers  before  the  commencement  of  the  liquidation  did  not  raise  a  repa- 
tation  of  ownership  in  the  vendors. 

XHIS  was  an  appeal  from  a  decision  of  the  Chief  Judge  in 
Bankruptcy. 

On  the  9th  of  January,  1872,  Messrs.  Vaux  &  Sana,  of  Sunder- 
land,  purchased  of  Messrs.  Couston,  Thomson,  &  Co.,  in  bond, 
5  butts,  2  hogsheads,  and  1  quarter  cask  of  whisky  for  £89  3s.  7d., 
and  the  invoice  was  duly  sent  to  them.  They  accepted  a  bill  of 
exchange  at  four  months  in  payment  for  the  whisky. 

The  whisky  was  at  that  time  in  the  bonded  warehouse  of 
Messrs.  Muir  dt  Co,,  warehousemcQ  at  Leith,  in  the  name  of  the 
vendors ;  but  the  purchasers  did  not  know  in  what  warehouse  it 
was.  The  whisky  was  transferred  into  the  names  of  the  purchasers 
in  the  stock  books  of  the  vendors,  but  remained  in  the  names  of 
the  vendors  in  the  warehouse. 

On  the  26th  of  February,  1872,  Messrs.  Coruton  filed  a  peti- 
tion for  liquidation,  which  was  agreed  to  by  the  requisite  majority 
of  creditors,  and  a  trustee  appointed. 

On  the  28th  of  February,  Messrs.  Coustan  sent  the  delirerT 
order  to  the  purchasers,  who  received  it  in  due  oourse  and  applied 

(1)  Law  Rep.  8  Ch.  620. 
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to  Messrs.  Muir  to  deliyer  the  goods,  which  they  refused  to  do 
without  the  consent  of  the  trustee.  Messrs.  Vaux  accordingly 
applied  to  the  County  Court  Judge  at  Liverpool  for  an  order  for 
the  delirery  of  the  goods,  which  he  refused.  They  then  applied  to 
the  Chief  Judge  in  Bankruptcy,  who  affirmed  the  ^decision,  and 
they  then  appealed  from  his  order  (1). 


Ii.JJ. 

1674 


(1)  1874.    June  1. 

Snt  Jamxs  Baoon,  G. J, : — 

If  this  case  were  the  same  as  Ex 
pavU  W€Ukin$  (Law  Bap.  8  Ch.  620), 
of  oouise  I  sboold  be  bound  by  that 
decision.    It  appears  to  me  to  be  ma- 
terially different.  In  E»  parte  Watkim 
the  purchaser  had  got  the  deliyery  order, 
an  acknowledgment  that  the  goods  were 
hisy  before  the  petition  for    liquida- 
tion was  presented.    Just  the  oontrary 
is  the  fact  here.     Here  the  purchase 
took  place  on  the  9th  of  January,  the 
invoice  was  transmitted  by  the  yendora 
to  the  purchasers  on  the  16th,  and  an 
acceptance   was   given   by   the   pur- 
chasers for  the  goods.     On  tiie  26th  of 
February  there  was    a   petition    for 
liquidation,  and  it  was  not  until  the 
28th  of  February  that  the  delivery 
warrant  was  sent  to  the  purchasers. 
Now,  between  the  26th  and  the  28th 
there  is  an  interval  of  the  utmost  im- 
portance as  respects  the  law  in  bank- 
ruptcy.      The  clause  in  the  statute 
which  relates  to  this  subject  states, 
that  if  a  trader  has  at  the  time  of  his 
bankruptcy  in  his   possession    goods 
with  tiie  consent  of  the  true  owner, 
they  become  divisible  among  his  cre- 
ditors.    That  is  the  common  fieuniliar 
practice.  That  question  and  every  other 
relating  to  that  particular  brauchof  the 
bankruptcy  law  is  a  question  of  fact  to 
be  decided  by  a  jury  if  necessary— 
before  the  Act  of  Parliament  it  would 
have  been  necessary  to  be  decided  by  a 
jury.     What  is  the  question  here  to  be 
submitted  to  a  jury  ?    On  the  2eth, 

BA 


which  is  the  time  at  which  the  liqui- 
dation commenced,  there  were  in  the 
warehouse  goods  belonging  to  whom  ? 
To  no  other  person  in  the  world  but  the 
liquidating  debtors.  There  had  been  a 
contract  to  sell  them  as  between  them 
and  the  vendees,  but  as  between  the 
warehouseman  and  all  the  rest  of  the 
world,  if  on  the  27  th  instead  of  on  the 
28th,  the  debtors  had  come  to  the  ware- 
house and  said  "give  us  our  goods," 
could  there  be  any  doubt  that^  notwith- 
standing the  contract  which  had  passed 
the  legal  right  to  the  goods  to  the  pur- 
chsaers  under  the  contract,  the  actual 
visible  possession,  the  plain  ownership, 
was  in  the  vendors?  Is  there  any 
other  question  for  me  to  decide?  I  do 
not  decide  or  insinuate  anything  against 
what  I  find  decided  in  Exparte  Watkins. 

1  need  not  trouble  myself  in  this  case  to 
consider  anything  about  custom  or  other- 
wise, which  seems  to  have  been  the  very 
ground  of  the  decision  in  Ex  parte 
Watkins,  1  confine  myself  to  the  facts 
in  the  case  before  me.  I  find  as  a  fact 
that  on  the  26th  and  on  the  27th,  be- 
yond all  doubt,  the  goods  were  in  the 
possession  of  the  LeUh  warehouseman, 
with  not  only  the  consent  of  the  true 
owners,  but  in  the  plain  apparent  pos- 
session of  the  vendors,  and  that  if  they 
had  gone  down  to  Leifh  on  the  morn- 
ing of  the  27th  they  might  have  ob- 
tained possession  of  the  goods,  or  they 
might  have  transferred  any  interest 
they  had  in  them  to  any  person  who 
lent  them  money  upon  them.  For  all 
practical  purposes  there  was  only  one 
visible  owner  of  that  property,  and  the 

2  1 


EoiptuU 
Yauz« 

In  re 

COUBTOK* 
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L.  JJ.  Messrs.  Vaux  filed  an  affidavit,  in  which  they  said,  '^  It  is  the 

1874        usual  custom  in  the  wine  and  spirit  trade  for  goods  to  remain  in 

J^  paru     ^6  bonded  warehouse  of  the  yendor,  or  in  bonded  warehouses  of 

Yadx.      other  persons,  subject  to  the  order  of  the  vendor,  in  the  vendor's 

CousTON.     name,  after  they  have  been  paid  for  by  the  purchaser,  until  requited 

*~*       by  such  purchaser  for  use,  and  then  for  the  purchaser  to  remit  to 

the  vefidor  the  amount  required  by  the  Grovemment  to  be  paid 

for  duty  upon  the  goods  and  the  warehouse  rent  payable  theieoiL" 

Mr.  Harlord,  a  bonded  warehouse-keeper,  also  made  an  affidavit 

in  similar  terms  to  the  affidavit  of  Mr.  Thomson,  stated  in  the 

report  of  JEb  parte  WcUkins  (I),  which  is  quoted  by  the  Lord 

Justice  James  in  his  judgment,  respecting  the  custom  of  the  spirit 

trade  as  to  goods  in  bonded  warehouses. 

Mr.  HerscheU,  Q.C.  (Mr.   Wheeler  with  him),  for  the  Appel- 
lants : — 

The  case  is  entirely  governed  by  Ex  parte  WaiJcins.  There 
is  no  real  distinction  between  that  case  and  the  present.  In  that 
case  the  goods  remained  in  the  bonded  warehouse  of  the  vendors ; 
in  the  present  case  they  remained  in  the  bonded  warehouse  of  a 
third  person  in  the  name  of  the  vendors.  But  the  purchasers  had 
no  knowledge  where  the  goods  were,  and  if  they  had,  it  would 
have  made  no  difference,  because  the  custom  of  the  trade  is  for 
the  goods  to  remain  in  bond  for  an  indefinite  time  in  the  vendor's 
name,  until  it  suits  the  purchaser's  convenience  to  take  them  out 
There  is  nothing  in  the  principle  upon  which  Ex  parte  Wa&im 
was  decided  which  does  not  apply  equally  to  goods  in  the  ware- 
house of  third  persons  as  to  goods  in  the  warehouse  of  the  ven- 
dors: Ex  parte  Ward  (2).  The  fact  that  the  delivery  order  had 
not  been  sent  to  the  purchaser  makes  no  difference.  The  evidence 
shews  that  it  is  not  the  custom  for  the  vendors  to  send  the  delivery 
order  until  it  is  applied  for,  which  the  purchaser  does  not  do  until 
he  wishes  to  take  the  goods  out  of  the  warehouse. 


right  to  the  property  at  that  time  had  which  is  clear  aa  a  matter  of  bci,  sad 

actually  become  vested  in  the  trustee  of  I  wish  to  be  understood  that  I  so  decide 

the  debtors*  estate  in  the  liquidatiou,  it 

and  was  liable  to  be  applied  for  the  (1)  Law  Rep.  8  Ch.  520. 

Venefitof  their  creditors.  It  is  a  matter  (2)  Ibid.  144. 
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Mr.  MHward,  Q.C.,  and  Mr.  W.  Potter,  for  the  trustee  :—  ^-  ^^' 

This  case  diflFers  materially  from  Exparte  WaiJcins  (1).    Messrs. 


1874 


Couston  were  themselves  wharfingers,  and  the  custom  of  the  trade     ^^^ 
applied  to  goods  in  their  warehouses,  but  not  to  goods  belonging       1%  n 
to  them  stored  elsewhere.  GorsroN. 

The  fact  that  the  delivery  order  had  not  been  given  to  the  pur- 
chasers makes  a  material  difference  between  this  case  and  Ex  parte 
WatTcins.  It  is  in  the  nature  of  a  bill  of  lading,  and  is  the  only 
proper  evidence  of  ownership,  and  is  transferable  by  indorsement. 
It  was  the  duty  of  the  purchasers  to  obtain  the  delivery  order  and 
to  get  the  goods  transferred  into  their  own  name  in  the  books  of 
the  warehouse  keepers :  Jones  v.  Dwyer  (2).  As  they  neglected 
to  do  this,  they  must  be  held  to  have  consented  to  their  remaining 
in  the  reputed  ownership  of  the  vendors. 

Sib  W.  M.  James,  L.J. : — 

I  am  of  opinion  that  this  case  is  entirely  governed  by  the  prin- 
ciple  of  the  decision  in  Ex  parte  WathinSy  in  which   decision, 
although  I  was  not  one  of  the  Judges  who  pronounced  it,  I  entirely 
concur.     In  that  case  the  Lord  Chancellor  (Lord  Selbome),  in 
speaking  of  the  question  of  reputed  ownership,  made  the  following 
observations  (3)  : — *'  What,  then,  are  the  principles  applicable  to 
the  determination  of  that  question  ?    Much  of  the  argument  seems 
to  me  to  have  proceeded  on  a  fallacious  application  of  the  ex- 
pressions *  knowledge  of  the  world '  and  *  known  to  the  public' 
The  doctrine  of  reputed  ownership  does  not  require  any  investi- 
gation into  the  actual  state  of  knowledge  or  belief,  either  of  all 
creditors,  or  of  particular  creditors,  and  still  less  of  the  outside 
world,  who  are  no  creditors  at  all,  as  to  the  position  of  particular 
goods.     It  is  enough  for  the  doctrine  if  those  goods  are  in  such  a 
situation  as  to  convey  to  the  minds  of  those  who  know  their  situ- 
ation the  reputation  of  ownership,  that  reputation  arising  by  the 
legitimate  exercise  of  Reason  and  judgment  on  the  knowledge  of 
those  facts  which  are  capable  of  being  generally  known  to  those 
who  choose  to  make  inquiry  on  the  subject.    It  is  not  at  all  neces- 
sary to  examine  into  the  degree  of  actual  knowledge  which  is 

(1)  Law  Eep.  8  Ch.  520.  (2)  15  East,  21. 

(8)  Law  Bep.  8  Ck.  528. 
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L.  JJ.      possessed,  but  the  Oourt  most  judge  fix)m  the  sitoation  of  the 
1874        goods  what  inference  as  to  the  ownership  might  be  legitimately 

Ex  parte     drawn  by  those  who  knew  the  facts.     I  do  not  mean  the  facts  that 
^^^      are  only  known  to  the  parties  dealing  with  the  goods,  bat  sach 

O0U8TON.  facts  as  are  capable  of  being,  and  naturally  would  be,  the  subject 
""""  of  general  knowledge  to  those  who  ^take  any  means  to  infona 
themselves  on  the  subject.  So,  on  the  other  hand,  it  is  not  at  all 
necessary,  in  order  to  exclude  the  doctrine  of  reputed  ownership^ 
to  shew  that  every  creditor,  or  any  particular  creditor,  or  the  oat- 
side  world  who  are  not  creditors,  knew  anything  whatever  about 
particular  goods,  one  way  or  the  other.  It  is  quite  enough,  in  my 
judgment,  if  the  situation  of  the  goods  was  such  as  to  exclude  all 
legitimate  ground  from  which  those  who  knew  anything  about  that 
situation  could  infer  the  ownership  to  be  in  the  person  having  actual 
possessicm." 

In  that  case  the  custom  of  the  trade  with  respect  to  goods  in  a 
bonded  warehouse  was  proved  by  an  affidavit  in  the  following 
terms  (1) : — '^  It  is  the  custom  and  usual  practice  in  the  wine  and 
spirit  trade,  in  Liverpool^  for  goods  sold  in  bond  (that  is,  upon 
which  the  Government  duty  has  not  been  paid)  to  remain  in  the 
bonded  warehouse  in  which  they  are  stored  at  the  time  of  sale,  in 
the  possession  or  under  the  control  of  the  vendor,  after  they  have 
been  paid  for  by  the  purchaser ;  the  vendor  giving  to  the  purchaser, 
when  required  by  him,  an  authority  to  receive  the  goods  from  him 
or  the  warehouse-keeper,  called  a  delivery  order  or  warrant.  These 
delivery  orders,  if  they  are  not  applied  for  by  the  purohas^,  are 
rarely,  if  ever,  given  to  him  at  all,  but  the  goods  sold  remain  in 
the  possession  or  under  the  control  of  the  vendor,  who  charges 
warehouse  rent  for  them  to  the  purchaser.  When  the  goods  are 
required  by  the  purchaser  for  use  he  generally  sends  to  the  vendor 
the  amount  of  duty  payable,  and  the  vendor  pays  the  duty  to 
the  Government,  and  forwards  the  goods  to  the  purchaser  or  his 
order,  making  a  small  charge  for  so  doing*  In  all  cases,  on  the 
sale  of  goods,  the  same  are  transferred,  in  what  is  called  the  bond 
book  of  the  vendor,  into  the  name  of  the  purchaser,  the  same  being 
struck  out  of  the  stock  book  of  the  firm  as  assets  of  the  firm." 
The  Court  in  that  case  thought  that  the  &cts  were  such  that 

(1)  Law  Rep.  8  Gh.  521. 
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they  excladed  the  doctrine  of  reputed  ownership.    The  only      L.'JJ. 
difference  in  the  present  case  is  that  the  whisky  was  in  another        1874 
warehouse,  not  the  warehouse  of  the  rendors,  the  purchasers  not     Ex  parte 
knowing  where  it  was,  and  therefore  not  being  assenting  parties  to      V^^- 
its  remaining  in  the  names  of  the  vendors  in  the  books  of  the     C9n8TOK:. 
warehouseman.    That  distinction  appears  to  me  wholly  imma-       "" 
terial ;  no  such  distinction  is  alluded  to  in  £v  farte  Waikins  (1). 
Beliance  was  also  placed  in  the  argument  on  the  part  of  the  trustee 
on  the  fact  that  in  Ex  parte  Watkim  a  delivery  order  had  been 
given  to  the  purchaser  before  the  petition  for  liquidation  was 
presented,  and  that  here  no  such  order  had  been  given.    I  have 
been  utterly  unable  to  follow  that  argument    It  had  nothing  to 
do  with  the  question  of  reputed  ownership,  it  was  entirely  a  matter 
between  the  vendor  and  the  purchaser.    Indeed,  it  appears  to  me 
that  the  delivery  order  being  given  before  the  presentation  of  the 
petition,  as  was  the  case  in  Ex  parte  WathinSf  would  be  rather 
adverse  to  the  purchaser ;  for  if  he  had  it  in  his  possession  and  did 
not  present  it,  it  might  be  argued  that  he  had  through  his  own 
negligence  permitted  the  goods  to  remain  in  the  vendor's  pos- 
session. 

The  real  question  in  Ex  parte  Waihins  was  as  to  the  effect  of 
the  custom  of  the  trade,  and  the  evidence  is  dear  that  the  same 
custom  applies  whether  the  goods  are  in  the  vendor's  bonded 
warehouse  or  in  some  one  else's.  I  am  therefore  of  opinion  that 
this  case  is  entirely  governed  by  Ex  parte  Wafkina,  and  that  the 
order  of  the  Chief  Judge  must  be  discharged,  and  the  whisky 
must  be  given  up  to  the  purchasers. 

Sib  G.  Mbllish,  L  J. : — 

I  am  of  the  same  opinion.  The  principle  laid  down  in  Iks  parte 
Watkine  was,  that  in  determining  whether,  when  goods  sold  remain 
in  the  possession  of  the  vendor  up  to  the  time  of  his  bankruptcy, 
the  vendor  is  the  reputed  owner  of  them,  the  Court  must  have 
regard  to  the  custom  of  the  particular  trade,  and  if  there  was  a 
well-established  custom  that  goods  when  sold  should  remain  in  the 
possession  of  the  vendor  it  prevents  the  mere  fisict  of  their  con- 

(1)  Law  Kep.  8  Gh.  520. 
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Vaux. 

In  re 

GOUBTON. 


tiaoing  in  his  possession  from  giving  the  reputation  of  ownership. 
The  real  question  in  that  case  was  whether  it  was  enough  to  proie 
the  existence  of  such  a  custom  in  a  particular  trade ;  and  the 
Court  of  Appeal  held,  on  the  authority  of  several  recent  cases  at 
common  law,  that  it  was  enough  to  prove  the  custom  of  the  par- 
ticular trade,  because  the  creditors  of  a  trader  are  mostly  persoos 
engaged  in  the  same  trade,  or  bankers  or  other  persons  who  are 
acquainted  with  the  custom  of  that^  particular  trade.  That  being 
so,  does  it  make  any  difference  that  these  goods  were  in  another 
man's  warehouse,  and  not  in  the  vendor's  warehouse,  as  was  the 
case  in  Ex  parte  Watkina  ?  (1)  As  to  the  purchaser,  it  could  make 
no  difference.  The  evidence  shews  that  the  custom  exists  for  the 
goods  to  remain  in  the  name  of  the  vendor  at  the  bonded  ware- 
house, but  for  them  to  be  transferred  in  the  vendor's  own  boob. 
The  purchaser  buys  them  in  bond,  and  by  the  custom  of  the 
trade  they  may  remain  there  for  years,  to  avoid  the  payment  of 
duty  on  them,  in  the  possession  of  the  vendor  or  of  some  persoa 
who  holds  them  for  him.  The  reputation  of  ownership  is  pre- 
vented from  arising  just  as  much  when  the  goods  are  in  another 
person's  warehouse  as  in  the  vendor's.  If  the  vendor's  creditors 
know  nothing  about  the  goods,  it  can  make  no  difference  in  what 
warehouse  they  are.  If  they  know  that  the  goods  are  in  the  ven- 
dor's name  in  the  warehouse  of  a  third  person,  they  know  that 
they  are  not  necessarily  for  that  reason  the  vendor's  goods.  I 
think,  therefore,  that  the  principle  of  Ex  parte  WcUkins  applies  to 
this  case. 


Mr.  HerscheU  asked  for  the  costs  of  the  appeal  out  of  the  estate, 
on  the  ground  that  this  was  a  representative  icase.  There  were 
several  other  purchasers  of  goods  in  the  same  circumstances,  and 
this  decision  would  save  expense  in  other  eases. 


Sin  W.  M.  James,  L.J. : — ^I  am  afraid  that  is  not  a  sufScient 
reason  for  departing  from  the  general  rule.  There  will  be  no  costs 
of  the  appeal. 

Solicitors :  Mr.  PP.  IF.  Wynne  ;  Messrs.  Chester ^  Urjuharty  &  Co. 

(1)  Law  Rep.  8  Ch.  520. 
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Ex  parte  JAMES.    In  re  CONDON.  L.  JJ. 

Bankruptcy-^Fxecuttan  Creditor — Notice  to  Sheriff  of  Petition/or  Liquidation         ^^ 

— Neglect  of  Creditors  to  pass  Besolution — Sutiequent  Petition  and  Adjudi*  j^^iy  lo. 

cation  of  Bankruptcy — Bankruptcy  Act,  1869,  m.  87, 125,  suihs.  12 — Bank-  .  

ruptcy  Bules,  1870,  r.  261^Mistake  of  Law,  Belirf  against. 

A  creditor  levied  execution  on  his  debtor's  goods  for  a  debt  exceeding  £50, 
and  the  sheriff  seized  and  sold  them.  The  debtor  filed  a  petition  for  liquida* 
tioD,  and  served  notice  of  it  on  the  sheriff  before  the  sale.  Before  the  ex- 
piration of  fourteen  days  after  the  sale  the  first  meeting  of  the  creditors  was 
held,  but  no  resolution  was  passed.  The  sheriff  then,  after  the  expiration  of 
the  fourteen  days,  paid  the  proceeds  of  the  sale  to  the  execution  creditor. 
Afterwards  a  bankruptcy  petition  was  filed  by  another  creditor,  which  stated 
the  filing  of  the  petition  for  liquidation  and  the  failure  of  the  proceedings, 
and  the  debtor  was  adjudicated  bankrupt  under  this  petition.  The  trustee 
demanded  the  proceeds  of  the  sale  from  the  execution  creditor,  who  paid  them 
to  him,  believing  that  he  was  legally  entitled  to  them : — 

lidd^  that  the  liquidation  proceedings  entirely  came  to  an  end  on  the 
failure  of  the  meeting  to  pass  a  resolution,  and  that  the  debtor  was  not 
adjudged  a  bankrupt  on  the  liquidation  petition  within  the  meaning  of  the 
87th  section  of  the  Bankruptcy  Act,  1869 ;  and  the  sheriff  was  therefore 
justified  in  paying  the  proceeds  of  the  sale  to  the  execution  creditor : 

Eeldj  also,  that  the  Court  had  jurisdiction  to  relieve  against  the  mistake 
of  law,  and  to  order  the  money  to  be  repaid  by  the  trustee  to  the  execution 
creditor. 

Proceedings  under  Bule  267  of  the  Bankruptcy  Bules,  1870,  for  adjudica- 
tion of  bankruptcy  based  upon  the  neglect  of  the  first  meeting  of  creditors 
to  pass  a  resolution  for  liquidation  or  composition,  must  be  commenced  by 
petition. 

IhIS  was  an  appeal  from  a  decision  of  Mr.  Begistrar  Boche, 
sitting  as  Chief  Judge  in  Bankruptcy. 

In  the  month  of  October,  1873,  E.  Bradshaw  commenced  an 
action  in  the  CoiM  of  Queen's  Bench  against  John  Condon^  in 
which  he  obtained  judgment  for  his  debt  and  costs,  amounting  to 
£274  3b.  5d. 

On  the  15th  of  November,  1873,  Bradshaw  sued  out  a  writ  of 
fieri  facias  against  Condon,  and  on  the  17th  of  November  the 
Sheriff  of  Middlesex  took  possession  under  it  of  certain  goods  of  the 
Defendant's  at  MiUwaU. 

On  the  18th  of  November,  Qyndon  filed  a  petition  for  liquidation 
by  arrangement,  notice  of  which  was  served  on  the  sheriff  on  the 
22nd  of  November. 
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L.  JJ.  On  the  same  day  the  sheriff  sold  the  goods,  which  produced  a 

1874        net  sum  of  £142  Ids,  6di 
^^ru        0^  ^^^  ^^^  ^^  December  the  first  general  meeting  of  creditors 
Jahsb.      ^^  ^^j j^  \y^^  j^Q  resolution  was  passed  except  that  the  meeting 
€k)Nix)K.     should  be  adjourned  till  the  16th  of  December. 

On  the  16th  of  December  neither  the  debtor  nor  his  solicitor 
was  present  at  the  adjourned  meeting,  and  no  resolation  was  passed 
by  the  creditors.  No  farther  proceedings  were  taken  in  the 
liquidation. 

On  the  17th  of  December  the  sheriff  paid  Bradshaw  the  sum  of 
£142  153.  6(2.,  which  he  had  retained  to  await  the  result  of  the 
petition  for  liquidation. 

On  the  19th  of  December  a  petition  for  adjudication  in  bank- 
ruptcy was  filed  by  another  of  CondorCs  creditors.  This  petition 
was  filed  under  Rule  267  of  the  BcMleruptay  Buha,  1870,  and  stated 
the  filing  of  the  petition  for  liquidation  by,  arrangement^  and  that 
no  resolution  had  been  passed  at  the  meeting  of  creditors,  and  that 
no  other  proceedings  had  taken  place  under  the  petition  for 
liquidation. 

On  the  10th  of  January,  1874,  Condon  was  adjudicated  bank- 
rupt,  and  Mr.  /.  K  James  was  appointed  trustee  of  his  estate. 

Soon  after  the  appointment  of  the  said  trustee  the  solicitors  tat 
the  trustee  threatened  Bradshaw  with  proceedings  if  the  money 
received  by  him  from  the  sheriff  was  not  paid  over  to  the  trustee, 
and  on  the  23rd  of  February,  1874,  Bradshaw^  being  advised  that, 
according  to  the  law  as  then  laid  down,  he  would  have  no  defence 
against  such  proceedings,  paid  the  sum  of  £142  15«.  6el.  to  the 
trustee. 

After  the  decision  of  the  case  oiEx  parte  YiOah  by  the  foil  Oanrt 
of  Appeal  (1),  Bradshaw  applied  to  the  trustee  to  refund  the 
money,  and  the  matter  having  been  brought  before  the  Registrar, 
on  the  26th  of  June  he  made  an  order  to  that  effect.  From  this 
decision  the  trustee  appealed. 

Mr.  Thesiger,  Q.C.,  and  Mr.  Cooper  Willis,  tor  the  Appellant:— 
The  question  in  this  case  really  turns  upon  the  construction  of 

(1)  Ante,  p.  432. 
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the  clause  in  the  87th  section  of  the  Bankruptcy  Aet,  1869  (1),  L.  JJ. 
which  proyides  that  in  cases  where  notice  of  a  bankruptcy  peti-       1874 

tion  has  been  served  on  the  sheriff,  if  **  the  trader  against  whom  ^sTporfo 

the  petition  has  been  presented  is  not  adjudged  a  bankrupt  on  ^^^''^ 

Tarn  ^M| 

such  petition,  or  on  any  other  petition  of  which  the  sheriff,  high  CoimoN. 
bailiff  or  other  ofScer,  has  notice,  he  may  deal  with  the  proceeds  ""^ 
of  such  sale  in  the  same  manner  as  he  would  have  done  had  no 
notice  of  the  presentation  of  a  bankruptcy  petition  been  served 
on  him."  Under  the  125th  section  a  petition  for  liquidation  is 
for  this  purpose  equivalent  to  a  bankruptcy  petition;  and  we 
contend  that,  according  to  the  true  constructi0n  of  this  section, 
the  debtor  has  in  this  case  been  adjudged  a  bankrupt  on  the 
petition  which  was  served  on  the  sheriff,  and  that  the  proceeds 
ought^  therefore,  not  to  haye  been  paid  over  to  the  execution 
creditor.  The  proceedings  in  the  h'quidation  were  still  pending : 
Ex  forU  Jeffery  (2) ;  and  it  was  the  duty  of  the  sheriff  to  keep 
the  proceeds  beyond  the  fourteen  days  until  he  was  able  to  see, 
not  only  that  the  liquidation  would  not  proceed,  but  that  no  bank- 
ruptcy would  arise  out  of  it.  In  the  present  case  bankruptcy  has 
resulted  from  the  liquidation,  for  the  Court  made  the  order  for 
adjudication  under  Bule  267  of  the  Bankruptcy  Bules^  1870  (3), 
based  upon  the  neglect  of  the  creditors  to  pass  any  resolution ;  and 

(1)  82  &  83  Yiot  c.  71, 8. 87:  "  Where  the  petition  has  been  presented  is  not 

the  goods  of  any  trader  have  been  taken  adjudged  a  bankrupt  on  such  petition, 

in  execution  in  respect  of  a  judgment  or  on  any  other  petition  of  which  the 

for  a  sum  exceeding  fifty  pounds,  and  sheriff,  high  bailiff,  or  other  officer  has 

sold,  the  sheriff,  or  in  case  of  a  sale  notice,  he  may  deal  with  the  pxx)ceeds 

under  the   direction   of  the  County  of  such  sale  in  the  same  manner  as  he 

Court,  the  high  bailiff,  or  other  officer  would  haye  done  had  no  notice  of  the 

of  the  County  Court,  shaU  retain  the  presentation  of  a  bankruptcy  petition 

proceeds  of  such  sale  in  his  hands  for  a  been  served  on  hinL** 

period  of  fourteen  days,  and  upon  notice  (2)  Law  Rep.  17  Eq.  61. 

being  served  on  him  within  tiiat  period  (3)  Bankrupky  Bules,  1870,  r.  267 : 

of  a  bankruptcy  petition  having  been  "  In  the  even^  of  any  neglect  on  the 

presented   against  such  trader,  shall  part  of  the  creditors  to  pass  such  reso- 

hold  the  proceeds  of  such  sale,  after  lution,  the  Court  may  on  the  applica- 

deducting  expenses,  on  trust  to  pay  the  tion  of  any  of  the  creditors,  and  after 

same  to  the  trustee ;  but  if  no  notice  notice  to  the  debtor,  make  an  order  of 

of  such  petition  having  been  presented  adjudication   against   the   debtor,  or 

be  served  on  him  within  such  period  of  direct  the  bankruptcy  to  be  prooeeded 

fourteen  days,  or  if  such  notice  having  with,  as  the  case  may  be." 
been  served  the  trader  against  whom 
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it  had  also  power  to  make  the  order  under  the  Bankruptcy  Act, 
1869,  8. 125,  sub-8. 12  (1).  For  this  purpose,  no  petition  in  bank- 
ruptcy was  necessary ;  it  would  have  been  sufficient  to  give  the 
Court  notice  of  the  failure  of  the  liquidation  proceedings :  Ex 
parte  Page  (2) ;  Ex  parte  Mylne  (3). 

We  also  contend,  even  if  the  Court  should  be  against  us  on 
the  construction  of  the  Act,  that  the  money  having  been  paid  to 
the  trustee  yoluntarilyy  under  a  mistake  of  law,  cannot  now  be 
recovered  &om  him.  The  trustee  is  not  an  officer  of  the  Court, 
but  the  representative  of  the  general  body  of  the  creditors,  and  he 
did  not  receive  the  money  from  the  execution  creditor  virtuie 
officii,  but  simply  as  such  representative :  Brisbane  v.  Baxre^  (4) ; 
Stede  V.  WiUiame  (5). 


Mr.  De  Oex,  Q.C.,  and  Mr.  Firday  Knight,  for  the  execution 
creditor : — 

The  debtor  cannot  be  said,  in  any  sense,  to  have  been  adjudged 
a  bankrupt  on  the  liquidation  petition.  The  proceedings  in  liqui- 
dation were  entirely  at  an  end.  The  meeting  had  come  to  a  con- 
clusion without  passing  any  resolution,  and  there  could  be  no 
fresh  first  meeting,  Ex  parte  Cclbb  (6),  and  it  was  impossible  that 
anything  further  could  be  done  under  it  The  petition  in  bank- 
ruptcy was  a  totally  new  proceeding ;  it  is  true  that  the  petition 
recited  the  petition  for  liquidation,  but  that  was  because  the  filing 
of  the  petition  was  the  act  of  bankruptcy  on  which  the  bank- 
ruptcy petition  was  founded :  In  re  Jones  (before  C.  J.  Bacon, 
Feb.  25,  1870);  Ex  parte  Duignan  (7).  It  could  never  have 
been  intended  by  the  Legislature  that  after  the  sheriff  knew  that 
the  liquidation  proceedings  had  failed  he  should  keep  the  money 
for  six  months  to  see  whether  a  bankruptcy  petition  would  be 


(1)  32  &  33  Vict,  a  71,  s.  125,  sub-s. 
12 :  "  If  it  appear  to  the  Court  on  satis- 
factory evidence  that  the  liquidation 
by  arrangement  cannot,  in  consequence 
of  legal  difiSculties,  or  of  there  being  no 
trustee  for  the  time  being,  or  for  any 
Bn£5cient  cause,  proceed  without  injus- 
tice or  undue  delay  to  the  creditors  or 
to  the  debtor,  the  Court  may  adjudge 


the  debtor  a  bankrupt,  and  prooeedings 
may  be  had  accordingly." 

(2)  26  L.  T.  (N.S.)  716. 

(3)  Roche  and  Hazlitt's  Law  and 
Practice  of  Bankruptcy,  2nd  Ed.  p.  49S. 

(4)  6  Taunt.  143, 151. 
(6)  8  Ex.  626. 

(6)  Law  Rep.  8  Ch.  727. 

(7)  40L.J.  (Bkcy.)68. 
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founded  upon  the  act  of  bankruptcy  committed  by  filing  the  peti- 
tion for  liquidation.  The  Bankruptcy  Act,  1869,  s.  125,  sub-s.  12, 
has  no  application  to  a  case  where  no  resolution  at  all  has  been 
come  to,  and  where  therefore  the  liquidation  proceedings  are  at  an 
end.  The  sheriff  was  therefore  justified  in  paying  the  money  to  the 
execution  creditor:  Ex  parte  ViUars  (1). 

Then  with  respect  to  the  second  point,  we  contend  that  the 
trustee  is  an  o£Scer  of  the  Court,  and  is  bound  to  administer  the 
money  in  his  hands  according  to  the  principles  of  the  law  of 
bankruptcy.  By  the  20th  section  of  the  Bankruptcy  Act,  1869, 
he  is  placed  in  the  same  position  as  a  receiver  of  the  Court  of 
Chancery.  But  independently  of  the  nature  of  the  office  of  the 
trustee,  the  rule  that  relief  cannot  be  given  for  a  mistake  of  law 
has  never  been  considered  by  the  Court  of  Chancery  an  inflexible 
rule,  and  has  been  departed  from  in  cases  where  manifest  injustice 
would  result  from  it :  Be  Saxon  Life  Assurance  Society  (2) ;  Stone 
V.  Oodfrey  (3). 

Mr.  Thedger,  in  reply. 


L.JJ. 

1874 
Sx  parts 


In  re 

OOIISON. 


Sir  W.  M.  Jambs^  L.J.: — 

I  am  of  opinion  that  the  order  of  the  Registrar  must  be 
a£Brmed.  I  adhere  to  the  opinion  which  I  expressed-  in  Ex  parte 
ViUars,  that  the  rights  of  an  execution  creditor  ought  to  be 
respected  except  so  far  as  the  Act  of  Parliament  has  expressly 
interfered  with  them.  In  levying  his  execution,  he  has  only  done 
what  he  had  a  right  to  do,  and  he  is  entitled  to  enjoy  the  proceeds 
of  it  unless  he  is  restrained  from  so  doing  by  the  Act.  The  onus 
of  proof  is  thrown  on  those  who  desire  to  shew  that  he  ought  not 
to  reap  the  fruits  of  his  execution. 

In  this  case  it  is  impossible  to  say  that  the  adjudication  of  bank- 
ruptcy was  made  on  any  petition  of  which  the  sheriff  had  notice 
before  he  paid  the  money  to  the  execution  creditor.  K  before  the 
proceedings  in  liquidation  had  failed  another  petition  had  been 
presented  before  the  money  had  been  paid  over  by  the  sheriff,  it 
would  have  been  a  different  case.    But  the  result  of  what  took 


(1)  Ante,  p.  432. 


(3)  6  D.  M.  &  G.  76. 


(2)  2  J.  &  H.  408. 
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U  jj.      place  at  the  meeting  of  the  16th  of  December  was,  that  the  pro- 
1874       ceedings  under  the  petition  for  liquidation  came  hopelessly  to  an 

jbiparu     ^^^*    There  was  nothing  in  the  nature  of  a  resolution,  nothing 
J^MMo,      f}^i  could  result  in  the  appointment  of  a  trustee*    Any  creditor 

CoNDOH.  might,  if  he  had  chosen  to  do  so,  hare  presented  a  petition  for 
""^  adjudication  within  the  fourteen  days,  and  thus  have  intercepted 
the  right  of  the  execution  creditor ;  but  this  was  not  done^  and  I 
think  therefore  that  the  sheriff  was  justified  in  paying  oyer  the 
money,  and  that  the  execution  creditor  was  entitled  to  keep  the 
proceeds  of  the  sale. 

With  regard  to  the  other  point,  that  the  money  was  yoluntarilj 
paid  to  the  trustee  imder  a  mistake  of  law,  and  not  of  fact,  I 
think  that  the  principle  that  money  paid  under  a  mistake  of  lav 
cannot  be  recoyered  must  not  be  pressed  too  far,  and  there  are 
several  cases  in  which  the  Cowit  of  Chancery  has  held  itself  not 
bound  strictly  by  it.  I  am  of  opinion  that  a  trustee  in  bankruptcy 
is  an  officer  of  the  Court.  He  has  inquisitorial  powers  giyen  him 
by  the  Court,  and  the  Court  regards  him  as  its  officer,  and  he  is  to 
hold  money  in  his  hands  upon  trust  for  its  equitable  distributioD 
among  the  creditors.  The  Court,  then,  finding  that  he  has  in  his 
hands  money  which  in  equity  belongs  to  some  one  else,  ought  to 
set  an  example  to  the  world  by  paying  it  to  the  person  really 
entitled  to  it.  In  my  opinion  the  Court  of  Bankruptcy  ought  to 
be  as  honest  as  other  people.  The  appeal  must  be  dismissed,  bat 
without  costs. 

Sib  6.  Melltsh,  L.J. : — 

I  am  of  the  same  opinion.  This  case  cannot,  in  principle,  be 
distinguished  from  Ex  parte  ViUars  (1)  as  to  the  construction  of  the 
87th  section.  Although  a  petition  for  adjudication  is  alone  men- 
tioned in  it,  it  must  be  understood,  under  sect  125,  to  aj^y 
equally  to  a  petition  for  liquidation  by  arrangement,  and  therefore 
it  must  be  read  as  if  a  petition  for  liquidation  had  been  men- 
tioned in  it.  When,  therefore,  the  sherifif  has  received  notice  of  a 
liquidation  petition  having  been  filed,  he  is  bound  to  keep  the 
proceeds  of  the  sale  beyond  the  fou  rteen  days,  until  he  knows 

(1)  Ante,  p.  432. 
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whether  the  proceedings  under  the  petition  have  come  to  an  end      L.  jj.  ; 
or  not.    The  question  is,  therefore,  what  in  the  case  of  proceedings        1874 
in  liquidation  corresponds  to  an  adjudication  in  bankruptcy?    The     Exparte 
87th  section  says  in  effect  that  the  sheriff  is  to  keep  the  proceeds      J^^a»- 
of  the  sale  until  he  has  ascertained  whether  the  debtor  against     gomdos; 
whom  the  bankruptcy  petition  has  been  presented  is  or  is  not        '~^ 
adjudicated  bankrupt  on  that  petition  or  any  other  petition  of 
which  the  sheriff  has  notice ;  and,  by  the  125th  section,  the  ap« 
pointment  of  a  trustee  under  a  liquidation  petition  is  made  equiva« 
lent  to  an  adjudication  in  bankruptcy.    I  am  of  opinion  that  when, 
on  the  16th  of  December,  the  creditors  dispersed  without  coming 
to  any  resolution,  all  proceedings  under  the  liquidation  came  to  an 
end,  and  it  became  impossible,  under  that  petition,  that  a  trustee 
should  be  appointed.    But  it  is  contended  that,  although  it  was 
impossible  that  a  trustee  should  be  appointed,  it  was  possible  for 
the  debtor  to  be  adjudicated  bankrupt  on  the  declaration  of  in- 
solvency contained  in  the  petition  for  liquidation,  and  that  the 
sheriff  ought  to  have  kept  the  proceeds  of  the  sale  until  he  had 
seen  whether  this  would  be  done  or  not.     In  my  opinion  it  would 
be  a  very  inconvenient  construction  to  put  upon  the  87th  section. 
The  effect  would  be,  that  the  sheriff  would  have  to  keep  the 
money  for  six  months,  because,  at  any  time  within  that  period,  a 
bankruptcy  petition  founded  on  the  liquidation  petition  might  be 
presented  against  the  debtor.    It  was  argued  that  the  267th  rule 
only  requires  that  notice  shall  be  given  to  the  Court,  and  not  that 
a  petition  shall  be  filed  in  the  event  of  neglect  on  the  part  of  the 
creditors  to  pass  a  resolution  for  liquidation.    But  I  think  that  it 
is  not  competent  to  the  Court  to  apply  the  General  Bules  in  such 
a  way  as  to  take  away  from  an  execution  creditor  the  rights  given 
him  by  the  Act  of  Parliament,  and  that,  according  to  the  true 
construction  of  the  125th  section,  it  was  not  contemplated  that  a 
debtor  who  has  filed  a  liquidation  petition  should  be  adjudicated 
bankrupt  on  the  petition  for  liquidation  without  a  petition  in  bank- 
ruptcy, unless  the  case  came  within  the  12th  sub-section  of  that 
section.    Whether,  under  that  sub-section,  the  debtor  could  be 
adjudicated  bankrupt  without  a  petition  in  bankruptcy,  it  is  not 
necessary  now  to  decide,  because  it  appears  to  me  that  that  sub- 
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section  only  applies  to  cases  in  which  the  creditors  have  passed  a 
resolution  and  made  some  progress  in  the  liquidation.  The  Chief 
Judge  has  very  properly  decided  that  an  application  under  the 
167th  rule  must  be  made  by  petition.  At  any  rate,  in  my  opinion, 
an  execution  creditor  cannot  have  his  rights  taken  away  by  the 
Bules. 

I  am  therefore  of  opinion,  consistently  with  Ex  parte  VSlars  (1), 
that  as  soon  as  the  prosecution  of  the  proceedings  in  liquidation 
became  impossible,  the  sheriff,  having  no  notice  of  any  other 
petition,  was  justified  in  paying  over  the  money  to  the  execution 
creditor,  and  that  it  cannot  be  recovered  from  him. 

With  respect  to  the  second  point,  namely,  the  payment  of  the 
money  to  the  trustee  under  a  mistake  of  law,  I  entirely  agree  with 
the  observations  of  the  Lord  Justice. 

I  also  agree  that  the  appeal  should  be  dismissed  without  costs. 

Mr.  TJimger  asked  that  the  costs  of  the  trustee  might  be  paid 
out  of  the  estate. 

Sib  W.  M.  James,  L  J. : — 

You  must  make  that  application  to  the  Registrar.  It  appears  to 
me  a  suitable  case  for  the  trustee  to  have  his  costs  out  of  the 
estate,  but  it  is  not  our  practice  to  make  such  an  order. 

Solicitors  for  the  Appellant :  Messrs.  Charley  &  Crawford. 
Solicitors  for  the  Bespondent :  Messrs.  Bavenscrofi  dt  HUU, 


(1)  Ante,  p.  432. 
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Ex  parte  ROWAN.    In  re  KIDDELL.  L.  j.  J. 

Bankruptcy — Debtor's  Sumnumt — Affidavit  denying  Debt — Bankruptcy  Act,  J^ 

1869, 8.  7-^Bankruptcy  Bidet,  1870,  r.  22,  F<nrm  8.  June  19. 

A  trader,  who  had  been  served  with  a  debtor's  summons  calling  on  him  to 
pay  a  debt  of  £3168,  filed  an  affidavit  in  Form  No.  8  in  the  Schedule  to  the 
Bankruptcy  Bules,  1870,  denying  "that  he  was  indebted  in  the  amount 
claimed  in  the  summons."  At  the  hearing  of  the  summons,  the  debtor  ad- 
mitted that  he  was  indebted  to  the  amount  of  £650,  but  denied  any  further 
liability : — 

Held,  that  although  the  form  of  the  affidavit  was  not  consistent  with  the 
7th  section  of  the  Bankruptcy  Act,  1869,  yet  as  it  was  in  the  form  given  in 
the  Schedule  it  was  sufficient;  but  that  as  there  was  a  bond  fide  dispute  the 
summons  ought  not  to  have  been  dismissed,  bat  ought  to  have  been  suspended, 
without  security,  till  the  creditor  had  established  his  claim  in  an  action  at 
law. 

1  HIS  was  an  appeal  £rom  a  decision  of  Mr.  Begistrar  HazliU, 
sitting  as  Chief  Judge  in  Bankrnptcy. 

In  the  latter  part  of  the  year  1873,  Mr.  J.  D.  Kiddelt,  a 
merchant  in  London,  employed  Messrs.  Bowan,  Croft,  &  Co.,  ship- 
wrights at  Liverpool,  to  repair  a  ship  named  the  Lawra  Ann. 
On  the  4th  of  Febraary  Botoan,  Croft,  &  Co.  made  an  estimate 
of  the  probable  amount  of  the  repairs,  which  they  placed  at 
£1650,  to  which  KiddeU  agreed,  and  he  afterwards  paid  two  sums, 
amounting  together  to  £100Q,  on  account  of  the  repair& 

The  repairs,  however,  turned  out  more  eztensiTe  than  was  anti- 
cipated, and  ultimateljr  Botoan,  Croft,  dk  Co.  sent  in  a  claim  for 
£3168  li.  5d.,  exclusive  of  the  £1000  already  paid. 

KiddeU  having  refused  to  pay  this  amount,  Bowan,  Croft,  &  Co. 
brought  an  action  for  the  sum  of  £3168  Is.  bd.  in  the  Court 
of  Exchequer,  and  also,  on  the  8th  of  May,  1874,  sued  out  a 
debtor's  summons  in  bankruptcy  for  the  same  amount. 

On  the  14th  of  May  KiddeU  filed  an  affidavit  in  answer  to  the 
debtor's  summons  in  the  Form  No.  8  of  the  Schedule  of  Forms 
annexed  to  the  Banhruptoy  Bailee,  1870,  in  which  he  swore  that 
he  ''  was  not  indebted  to  W.  H.  Botoan  and  J3.  Croft  in  the  amount 
of  the  sum  claimed  in  the  summons."  When  the  summons  came 
on  for  hearing  KiddeU  admitted  that  he  was  indebted  to  the 
amount  of  £650,  but  denied  his  liability  for  the  rest  of  the  claim. 

Vou  IX.  3  -B  1 
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Under  these  circumstances  the  Begistrar  dismissed  the  snm- 
mens,  and  the  creditors  appealed  from  the  decision. 

Mr.  W.  C.  QuUjf,  for  the  Appellants : — 

The  affidavit  denying  the  debt  was  insufficient.  The  debtor 
ought  not  merely  to  deny  that  he  is  indebted  in  the  amount 
claimed  in  the  summons,  he  ought  either  to  swear  that  he  is  not 
indebted  at  all,  or  else  that  he  is  not  indebted  in  such  a  sum 
as  would  support  the  summons,  that  is,  a  sum  not  less  than  £50. 
This  is  clearly  the  meaning  of  the  7th  section  of  the  Bankrupkj 
Ad,  1869  (1) ;  and  although  Eule  22  of  the  Bankruptcy  Btdes, 
1870  (2),  and  the  corresponding  form,  No.  8,  in  the  Schedule  have 
the  words  ''not  so  indebted"  and  ''not  indebted  in  the  sum 
claimed/'  those  words  must  be  read  so  as  not  to  contradict  the 
section  of  the  Act.  It  would  be  most  unreasonable  if  a  debtor 
could  take  advantage  of  the  (act  of  a  creditor  claiming  a  few 
shillings  too  much  to  have  the  summons  entirely  dismissed.  Bat 
oven  if  the  affidavit  is  right  in  form,  the  Begistrar  did  not  exercise 
his  discretion  properly  in  dismissing  the  summons  entirely.  The 
debtor  admitted  that  a  certain  sum  was  due,  and  the  summons 
ought  therefore  to  have  been  suspended  and  security  given  till 
the  action  had  been  tried. 

Mr.  De  Oex,  Q.C.,  and  Mr.  Clement  EigginSy  for  tho  debtor:— 
The  affidavit  was  not  informal,  for  it  was  in  Form  No.  8,  which 


(1)  Sect  7  of  32  &  33  VicU  c.  71, 
enacts  that  "Any  debtor  served  with 
a  debtor's  summons  may  apply  to 
tho  Court  in  the  prescribed  manner 
and  within  the  prescribed  time  to  dis- 
miss such  summons  on  the  ground 
that  he  is  not  indebted  to  the  creditor 
serving  such  summons,  or  that  he  is 
not  indebted  to  such  amount  as  will 
justify  such  creditor  in  presenting  a 
bankruptcy  petition  against  him,  and 
the  Court  may  dismiss  the  summons 
witb  or  without  costs  if  satisfied  with 
tho  allegations  made  by  the  debtor, 
or  it  may,  upon  such  security  (if  any) 
being  given  as  the  Court  may  require 
for  payment  to  the  creditor  of  the 
debt  alleged  by  him  to  be  due  and  the 


costs  of  establishing  such  debt,  stay  all 
proceedings  on  tho  summons  for  snch 

* 

time  as  will  be  required  for  the  trial  uf 
the  question  relating  to  sudi  debt" 

(2)  Kule  22  of  the  Bankmfics  i?«K 
1870,  is  as  follows:— "There diail be 
indorsed  on  the  debtee's  summoos,  in 
addition  to  an  intimation  of  the  oqd- 
sequenoes  of  neglect  to  comply  with 
the  requisitions  of  the  smnnKXis,  t 
notice  to  the  debtor  that  if  he  disputes 
the  debt  and  desires  to  obtain  tbc  dis- 
missal of  the  summons,  he  most  file 
an  aflidavit  with  tho  Hegistnu*  vitbifi 
ceven  days  in  the  case  of  a  trader,  a»i 
throe  weeks  in  the  case  of  a  non-trMkr, 
stating  that  he  is  not  so  indebted,  or 
only  80  to  a  less  amount  than  SS/X' 
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strictly  follows  the  22Qd  rule.  .  This  form  of  aflSdavit  has  never 
before  been  objected  to,  nor  is  it  nnreasonable ;  for  the  process 
of  debtor's  snmmons  was  meant  for  a  test  of  insolTency,  and  it 
was  never  intended  that  it  should  be  used  where  there  is  a  bond 
jide  dispute  about  the  amount  of  a  mercantile  debt  like  the 
present  If  the  creditor  knows  that  there  is  a  dispute  about  the 
amount,  he  ought  to  take  out  the  summons  for  such  sum  as  he 
believes  the  debtor  cannot  deny :  Oldfidd  v.  Dodd  (1). 

The  Registrar  exercised  a  sound  discretion  in  this  case.  At  all 
events  it  is  not  a  case  in  which  security  ought  to  be  required,  and 
if  the  summons  is  merely  suspended  without  security,  the  creditor 
will  be  in  no  better  position  than  he  is  now.  It  is  therefore  the 
fairest  course  in  such  a  case  to  disqciiss  the  summons. 

Mr.  Oullj/f  in  reply. 


L.  J.  J. 
1S74 


Ex  parte 

BOWAN. 

In  re 

KlDDBLL. 


Sir  W.  M.  James,  L.J. : — 

I  am  of  opmion  that  the  Registrar  would  have  done  better  in 
this  case  if  he  had  simply  adjourned  the  summons,  leaving  the 
creditor  to  take  such  proceedings  as  he  might  be  advised.  The 
objection  is  rather  a  formidable  objection  to  the  form  of  the 
debtor's  affidavit,  and  it  is  very  difficult  indeed  to  reconcile  that 
form  with  the  language  of  the  Act  of  Parliament  No  doubt 
attention  will  be  drawn  to  it  now,  and  some  attempt  made  under 
the  approaching  changes  in  Bankruptcy  to  make  the  Forms 
and  the  Bules  and  the  Act  of  Parliament  more  harmonious.  It 
is  certainly  very  desirable  tliat  the  form  should  be  set  right. 
But  the  form  is  the  form  that  has  been  in  use  ever  since  the  Act 
came  into  operation.  It  is  a  printed  form,  and  the  debtor  used 
that  form,  and  took  it  before  the  Registrar,  and  therefore  I  think 
the  Registrar  was  quite  right  in  saying  he  had  a  loctts  dandi  to 
apply  for  a  dismissal  of  the  summons. 

I  do  not  think,  having  regard  to  the  Act  of  Parliament  and  the 
Sales,  that  it  is  absolutely  essential  that  the  Registrar  should  be 
satisfied  that  every  farthing  of  the  debt  claimed  in  the  summons 
is  due,  and  that  the  debtor's  summons  must  fail  if  that  is  not 
proved.  I  do  not  think  that  has  been  the  practice,  and  I  do  not 
think  it  would  be  consistent  with  the  Act  of  Parliament,  because, 

(i)  8  Ex.  57S. 
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according  to  Form  No.  19,  the  bond  that  is  required  to  be  given 
IB  a  bond  for  "^  such  sum  as  shall  be  recorered/'  and  by  eeot  9  of 
the  Act  the  debtor  is  to  give  snch  security  as  the  C!oart  may 
require  for  **  any  debt  which  may  be  established  against  him  in 
dae  course  of  law." 

It  appears  to  me  that  in  allowing  the  snmmons  to  stand  orer 
for  the  trial  no  harm  will  be  done  to  the  debtor,  beoaose  it 
does  not  necessarily  result  in  bankruptcy  if  an  adjournment  takes 
place.  It  is  always  competent  for  the  debtor,  if  the  verdict  is 
found  against  him,  to  get  rid  of  the  summons  by  paying  the 
debt  K  security  is  given  by  way  of  bond,  then  the  obligors  of  the 
bond  have  to  satisfy  the  terms  of  the  bond,  and  pay  the  amount 
If  no  security  is  required  either  by  bond  or  otherwise,  then  in 
that  case  the  debtor  has  simply  to  pay  the  debt  before  any  pro- 
ceedings upon  the  summons  are  taken  to  adjudge  him  a  bankrupt 
In  the  present  case  there  is  a  bond  fide  dispute.  There  is  a  heayj 
claim  of  £4000  for  a  debt  which  the  creditor  had  originally  esti- 
mated at  £1650.  It  would  be  for  the  jury  to  decide  whether  there 
was  any  alteration  in  the  circumstances  by  which  the  liability  was 
enlarged,  or  whether  there  was  a  bargain  for  £1650  or  a  bargain 
to  do  the  repairs  for  a  reasonable  price ;  and  there  being  that  hmi 
fide  dispute  between  the  parties  as  to  the  amount  of  the  debt,  I 
think  that  the  Registrar  was  quite  right  in  not  requiring  any 
security  for  it  I  think  at  the  same  time  it  would  have  been  right 
to  have  allowed  the  whole  matter  to  stand  over  to  see  what  a  jury 
would  say  with  regard  to  the  amount,  and  when  the  jury  had 
determined  that  question,  such  further  proceedings  m^ht  be 
taken  as  the  parties  might  be  advised. 

I  think  the  creditors  would  have  been  better  advised  if  ther 
had  confined  their  summons  to  the  £650.  I  agree  with  Mr.  Be 
Qex  that  it  is  not  quite  the  object  of  these  provisions  of  the  Bank- 
ruptey  Act,  when  there  is  a  Ixmd  fide  dispute  between  the  parties, 
to  try  a  question  whether  £600  or  £3000  is  due,  but  the  Act  of 
Parliament  does  not  enable  me  to  dispose  of  the  case  on  that 
ground.  Therefore  the  order  will  be  varied  by  staying  the  proceed- 
ings without  security. 

Solicitors:  Messrs.  Cunliffe  d  Beaumcni;  Messrs  Gamlei^  & 
Son, 
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E»  parte  LOYEMNG.    Irt  re  JONES  (No.  2).  L.  j.  j. 

BankruptCf^ — Order  and  DUpositum — Beputed  Otoner^Oooda  told  ond  tahn  J^ 


hack  <m  hire^Bankruptetf  Ad^  1869,  f.  15,  «u&-«.  5.  Jtina  19, 26. 

A  draper  in  London^  being  the  owner  of  houeebold  famitnre  which  was 
in  his  dwelling-house  and  shop,  signed  a  written  agreement  by  which  he 
sold  the  furniture  to  a  furniture  dealer  and  hired  it  back  at  a  rent  of  12s.  ^h 
a  week.  He  remained  in  the  use  and  oocapation  of  the  furniture  under  the 
agreement  for  more  than  four  years,  and  then  filed  a  petition  for  liquidation, 
under  which  a  trustee  was  appointed : — 

Held^  that  the  furniture  was  in  the  order  and  disposition  of  the  debtor  ss 
the  reputed  owner  at  the  commencement  of  the  liquidation,  and  that  the 
trustee  was  entitled  to  it. 

Lingham  ¥•  Biggs  (1)  and  Linyard  v.  MeuUer  (2)  followed. 

Ex  parte  Watkins  (3)  distinguished. 

JL  HIS  was  an  appeal  from  a  decision  of  Mr.  Begistrar  Spring 
£•00,  sitting  as  Chief  Judge  in  Bankruptcy. 

Mr.  K  Jones  was  a  draper  carrying  on  business  at  Nos.  36, 38, 
and  42,  Ftilham  Boad,  Kentington. 

By  an  agreement  dated  the  SOtb  of  July,  1869,  and  made 
between  E.  Jonee,  of  the  one  part,  and  O,  /.  Book,  a  house  agent 
in  King's  Boad,  of  the  other  part,  E,  Jones  agreed  to  sell  certain 
household  fumitore  in  his  houses  and  shop,  specified  in  the  schedule 
(not  including  any  shop  fixtures),  for  £192  12^.  6d. ;  and  it  was 
farther  agreed  that  Jones  should  remain  in  possession  of  the 
furniture,  paying  for  the  hire  of  it  120.  6(1.  a  week. 

Under  this  agreement  Jones  remained  in  possession  of  the 
furniture  until  the  27th  of  November,  1873,  when  he  filed  a  peti* 
tion  for  liquidation  by  arrangement,  which  was  agreed  to  by  the 
requisite  majority  of  his  creditors,  and  Mr.  Lovering  was  appointed 
trustee  of  his  estate. 

The  trustee  claimed  the  furniture  on  behalf  of  the  creditors,  on 
the  ground  that  it  was  in  the  order  and  disposition  of  the  debtor 
at  the  commencement  of  the  liquidation  by  the  consent  of  the  true 
owner,  within  the  15th  secticm  of  the  Bankruptcy  Ad,  1869.  The 
Begistrar  refused  to  admit  the  claim,  and  the  trustee  appealed 
from  the  decision. 

(1)  1  B.  &  P.  82.  •  (2)  1  B.  &  C.  308. 

(3)  Law  Bep.  8  Ch.  520. 
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L.  J.  J.         Mr.  De  Oex,  Q.C.  (Mr.  Bobertwn  GnffUhs  with  him),  for  the 
1874       Appellant : — 


Ht  paHa        The  authorities  are  distinctly  in  favour  of  the  pregumption  that 

In  re       ^^^^^  goods  Originally  belonged  to  a  debtor,  and  he  parts  with 

.^KM.      them  to  another  person,  but  remains  in  possession  of  them  till 

_1-        his  bankruptcy,  the  goods  are  in  the  order  and  disposition  of  the 

bankrupt :  Lingham  v.  Biffffs  (1) ;  Lingard  y.  MeasUer  (2) ;  Ex 

parte  CadU  (3).    The  only  exception  that  is  made  is  when  a 

special  custom  is  proved;  but  there  has  been  no  proof  of  any  custom 

existing  among  drapers  to  hire  furniture  instead  of  buying  it. 

Mr.  WinsUyw,  Q.C.  (Mr.  T.  Brdt  with  him),  for  £ooi:— 

The  authorities  cited  are  old  cases  which  were  decided  before  the 
question  of  order  and  disposition  had  received  so  much  considera- 
tion as  lias  been  lately  given  to  it,  particularly  on  the  point  of 
the  goods  continuing  in  the  possession  of  the  vendor.  The  later 
cases  are  in  our  favour,  for  they  shew  that  the  C!ourt  will  take  into 
account  not  merely  the  custom  of  a  particular  trade,  but  the  ordi- 
nary usages  of  persons  engaged  in  business :  HamiUon  v.  BA  (4) ; 
Ex  parte  WatTcinB  (5).  It  has  been  decided  that  the  law  of  re- 
puted ownership  does  not  apply  in  an  ordinary  case  to  hired  furni- 
ture. Ex  parte  Emerson  (6),  because  the  custom  of  hiring  and 
letting  furniture  is  well  known ;  and  it  can  make  no  differaaee 
that  the  furniture  originally  belonged  to  the  person  who  hires  it, 
for  that  is  a  fact  not  known  to  the  world,  and  which,  therefore^ 
could  have  no  efiTect  on  his  credit.  It  is  not  obligatory  on  us  to 
give  evidence  of  the  custom,  the  onus  is  on  the  trustee  to  make  oat 
the  reputed  ownership :  Shrvbroh  v.  Suseams  (7) ;  Jarnum  v. 
Wcolhtan  (8) ;  PriesOy  v.  PraU  (9) ;  Ashion  v.  Bheksliaw  (10). 

Mr.  De  Oex,  in  reply. 

Sir  W.  M.  Jahes,  L.J.  :— 

In  this  case  the  debtor  was  a  draper  carrying  on  business 
apparently  in  an  extensive  way,  at  Nos.  86,  38,  and  42^  in  tlie 

(1)  1  B.  &  P.  82.  (6)  41  L.  J.  (Bkcy.)  2a 

(2)  1  B.  &  C.  308.  (7)  16  C.  a  (N.&)  452. 

(3)  3  M.  D.  &  D.  117.  (8)  3  T.  P.  618. 

(4)  10  Ex.  545.  (9)  Law  Rep.  2  Ex.  101. 

(5)  Law  Rep.  8  Ch.  520.  (10)  Ibid.  9  Eq.  510.       . 
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Fulham  Rood,  and  he  had  the  usual  living  rooms  above  and  under      L.  J.  J. 
the  trade  ^rt  of  the  houses.    He  was  possessed  of  the  furniture        1874 
of  those  rooms,  which  were  furnished  in  the  ordinary  way,  pro-     sT^offo 
bably,  in  which  it  may  be  supposed  a  reputable  tradesman's  house    Lo^>bino. 
id  furnished.    On  the  30th  of  July,  1869,  he  entered  into  an      jon^. 
agreement  with  the  Bespondent  to  sell  him  the  whole  of  that     C^^^) 
furniture,  taking  it  back  upon  terms  of  hiring  at  128. 6(2.  per  week. 
That  agreement,  apparently,  was  known  only  to  the  debtor  and 
to  the  Bespondent,  and  under  that  agreement  the  debtor  con- 
tinued in  possession,  and  having  the  wear  and  tear  of  the  furni- 
ture, and,  I  suppose,  occasionally  breaking  the  glass  and '  other 
things  of  a  fragile  nature,  upon  that  agreement,  up  to  and  at  the 
time  of  his  liquidation,  because  the  things  were  in  the  rooms  at 
that  time.    Then  a  question  arose  in  the  liquidation  between  the 
trustee  and  the  Bespondent,  Mr.  Booky  as  to  whether  these  goods 
were  in  the  reputed  ownership  of  the  debtor  or  not,  so  as  to  pass 
to  his  tnistee.    The  Begistrar,  when  the  case  came  before  him, 
was  of  opinion  that  they  had  not  so  passed,  and  hence  this  appeal, 
which  was  argued  before  me,  sitting  alone,  this  day  week,  by  Mr. 
Be  Chx  on  one  side  and  Mr.  Window  on  the  other,  who  argued  it 
with  a  commendable  brevity,  and  therefore  with  corresponding 
force  and  clearness ;  on  each  side  there  were  only  a  few  cases 
cited,  and  therefore  they  were  relevant  and  important  cases. 

The  argument  in  substance  presented  to  the  Ck)urt  by  Mr.  De 
Oex  was  this,  that  if  those  facts,  as  I  have  stated  them,  bad  been 
stated  to  anybody  upon  a  petition  thirty  or  forty,  or  even  twenty 
years  ago,  there  would  not  have  been  the  slightest  hesitation  what- 
ever in  answering  the  case  in  the  aflSrmative,  that  the  goods  were 
in  the  reputed  ownership  of  the  bankrupt  ;*  and  Mr.  De  Oex  said, 
if  he  had  been  pressed  for  any  authority  upon  the  subject,  or  for 
the  purpose  of  shewing  that  any  principle  had  been  established, 
he  would  have  referred  to  the  case  of  Lingham  v.  Biffffs  (1)  and  to  . 
the  case  of  Lingard  v.  MesHter  (2),  as  containing  the  principle  and 
giving  unanswerably  the  reasons  for  so  holding ;  and  that  he  would 
also  have  referred  to  the  language  of  Mr.  Justice  Bailey  and  Mr. 
Justice  Hdlroydi  particularly  in  the  latter  case,  as  being  unques- 
tionable and  conclusive  authority  upon  the  point.     Mr.  Wimhyw 

(I)  1  B.  &  P.  82.  (2)  I  B.  &  C.  308. 
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did  not,  in  fact*  traverse  that,  but  admitted  that  some  years  ago,  no 
donbty  that  would  have  been  the  law  of  the  case ;  but  he  said  with 
regard  to  that»  that  a  change  had  come  oyer  the  spirit  of  the  law 
of  recent  years,  and  that  persons  had  begun  to  think  there  was  a 
good  deal  of  unjust  nonsense  in  our  law  of  reputed  ownership,  by 
which  the  real  owners  were  sometimes  deprived  of  their  property 
upon  an  assumption,  scarcely  ever  warranted  by  the  fact,  that 
credit  had  been  given  by  the  people  claiming,  who  probably  really 
never  heard  of  the  goods,  or  thought  of  them  at  the  time  they 
gave  credit  to  the  bankrupt  The  answer  to  that  is  this,  that  the 
law  of  reputed  ownership  is  statute  law,  and  has  been  so  from  tbe 
time  of  Jamen  L  to  the  present  time,  and  is  part  of  the  existing  code 
of  the  bankruptcy  law.  Then  it  was  suggested  by  Mr.  Windows 
that  a  great  change  had  taken  place  in  the  course  of  conduct  with 
regard  to  these  matters  in  the  world,  so  that  reputation  of  owner- 
ship  no  longer  arose  as  it  used  formerly  to  do ;  that  persons  were 
now  in  the  habit  of  leaving  goods  in  the  possession  of  the  vendors, 
and  that  articles  of  furniture  were  now  so  frequently  taken  npon 
terms  of  hiring,  that  the  mere  possession  of  those  things  was  no 
longer  the  cause  of  a  reputation  of  ownership ;  and  he,  secondly, 
contended  that,  with  regard  to  the  main  principle  laid  down  in 
both  those  cases  to  which  I  have  referred,  there  wasa  secret  change 
of  ownership  in  the  bankrupt ;  and  he  further  proceeded  to  argae 
that  both  those  cases  had  been  overruled  by  the  more  recent  eases, 
and  especially  by  a  recently-decided  case  in  this  Court  before 
the  Lord  Ohancellor  and  the  Lord  Justice  MeMi^ — Et9  fturli 
Wcahins  (1). 

Now,  with  regard  to  the  first  part  of  that  argument,  no  donbt 
it  is  very  common  now'for  persons  to  take  furnished  houses,  and 
in  many  cases  articles  of  furniture  are  taken  upon  terms  of  hiring, 
but  I  am  not  at  all  prepared  to  say  that  it  is  a  common  thing  for 
a  reputable  tradesman,  who  is  the  owner,  apparently,  or  at  all 
events  the  rated  occupier,  of  a  certain  house,  and  in  a  large  way 
of  business,  not  to  be  the  owner  of  the  goods  and  ordinary  fomi' 
ture  which  are  being  used  and  broken  and  chipped  from  day  today 
in  his  place,  but  merely  to  be  renting  the  iumiture  at  an  extrara* 
gant  weekly  rent.    If  it  were  known  that  this  was  the  position  of 

(1)  Law  Kci).  8  Ch.  520. 
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a  tradesmaDy  I  think  it  would  certainly  very  Beriously  weaken  his 
credit,  both  with  wholesale  dealers  and  with  his  banker.  This 
case  seems  to  me  to  come  exactly  within  the  authorities  cited.  I 
have  referred  to  the  common  law  cases,  where  the  bankrupt  was  the 
owner,  and  a  change  of  ownership  occurred  which  was  not  known 
to  the  world.  The  case  of  Ex  parte  WatJcins  (1)  was  not  intended 
in  the  slightest  degree  to  weaken  or  overrule  these  cases,  and  the 
constant  practice  based  upon  tlioso  cases  simply  shews  that  the 
doctrine  laid  down  in  them  may  be  countervailed  by  evidence 
of  any  known  custom  and  practice  in  the  particular  trade  in 
question,  kno\yn  to  the  dealers  in  that  trade  and  known  to  the 
bankers  and  other  persons  accustomed  to  have  dealings  with 
persons  in  that  trade.  In  Ex  parte  Waikina  it  was  perfectly 
well  known  as  the  universal  practice  of  the  spirit  trade,  that 
spirits  should  remain  in  the  warehouse  of  the  vendor,  and  in  these 
circumstances  it  was  held  that  no  reputation  of  ownership  arose 
as  to  the  spirits  in  the  warehouse.  But  that  case  could  be  no 
authority  for  determining  this  case,  unless  it  could  be  made  out^ 
which  was  not  attempted  to  be  done,  that  there  is  a  practice  known 
in  London^  or  anywhere  else,  under  which  drapers,  or  persons  who 
are  the  owners  of  furniture  in  the  rooms  of  the  house  in  which 
they  live,  ordinarily  sell  their  furniture  to  a  dealer,  and  then 
take  it  back  again  upon  the  terms  of  paying  a  weekly  rent. 

I  think,  therefore,  in  this  case,  that  the  trustee  is  right,  and 
that  the  order  of  the  Begistrar  must  be  set  aside. 

Solicitors  for  the  Appellant :  Messrs.  Piesse  &  Son. 
Solicitors  for  the  Respondent :  Messrs.  Newman  &  Payne. 

(1)  Law  Rep.  8  Ch.  520. 
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L.JJ.  Ex  ^rte  WESTCOTT.    InreWHlTK 

1874 

^^  Jiankruplc^ — Froqf  on  behalf  of  decerned  Fcuiner'i  Eiiate — Devastavit  hi/ 

July  3.  Executor  of  deceased  Partner — Business  carried  on  by  surviving  Partner, 

By  articles  of  partnership  betweeli  W,  and  T,,  it  was  prorided  ihat  all 
the  then  existing  capital,  including  the  premises  at  which  the  business  vu 
carried  on,  should  belong  to  W.  W^  by  his  will,  .ippointed  T.  and  othcre 
his  executors,  and  gave  his  executors  a  limited  power  to  carry  on  the  busi- 
ness. T.  alone  proved,  and  carried  on  the  business  at  the  old  premises,  ami 
committed  a  devastavit  by  misapplying  some  of  the  separate  property  of 
W,  W*s  estate  was  insolvent,  and  was  being  wound  up  in  Chancery.  T.V 
estate  was  being  wound  up  undor  a  liquidation  by  arrangement,  in  which 
the  joint  estate  of  the  late  firm  was  also  dealt  with  : — 

Hddy  that  a  proof  could  be  sustained  in  the  liquidation  on  behalf  (>f 
TF.*«  estate  against  the  separate  estate  of  T,  in  respect  of  the  devastavit, 
notwithstanding  the  rule  against  a  partner  proving  against  the  separate 
estate  of  his  co-partner. 

X  HIS  wa8  an  appeal  from  a  decision  of  Mr.  Begistrar  Fep\js, 
sitting  as  Chief  Judge  in  Bankruptcy. 

By  articles  of  partnership  dated  the  20th  of  February,  1S51, 
between  W.  Whiie,  W.  Thompson  White  his  son,  and  C.  G.  Collins, 
reciting  that  the  premises  at  78,  Wailing  Street^  in  which  the 
business  was  carried  on,  belonged  to  W.  White ;  that  the  businesB 
was  carried  on  by  TF.  White,  W.  T.  White,  and  GoUins;  that 
W.  Wliite  was  alone  entitled  to  the  capital,  stock-in-trade,  and 
effects,  and  that  W.  T.  White  and  Collins  were  entitled  only  in 
certain  shares  and  the  profits :  it  was,  among  other  things,  stipn* 
lated  that  W.  White,  W.  T.  White,  and  Collins  should  be  partoers 
in  the  profits  of  the  business  for  twelve  years  from  the  Ist  of 
January,  1854;  that  W.  White  should  provide  and  withdraw 
capital  at  pleasure ;  that  the  other  partners  might  bring  in  such 
sums  as  they  should  think  fit,  but  might  not  withdraw  it  without 
the  consetft  of  W.  White ;  that  the  profits  should  be  divided  in 
the  proportions  therein  mentioned ;  that,  in  case  of  the  death  of 
the  said  W.  White  during  the  partnership,  the  said  partnership 
should  immediately  thereupon  be  dissolved  and  determined,  and 
the  shares  of  the  said  W.  T.  White  and  0.  O.  CoUins  in  the  profits 
and  gains  of  the  said  partnership  should  thenceforth  belong  to 
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the  said  W.  White  z  personal  representatives,  or  the  party  or       L.JJ. 
parties  to  whom  the  said  W.  White  should  by  his  last  will  and       1874 
testament  have  bequeathed  such  shares,  and  such  business  should     f^^rfe 
in  the  last-mentioned  case  thenceforth  be  carried  on  by  the    Webtooit. 
personal  representatives  of  the  said  W.  White,  or  by  such  person     Whitk. 
or  persons  as  he  might  by  his  last  will  and  testament,  or  otherwise,       ""^ 
appoint  for  that  purpose ;  and  the  said  W.  T.  White  and  0.  O. 
Collins  should  remain  and  continue  in  the  said  business  to  assist 
the  representatives  or  party  or  parties  appointed  as  aforesaid  for 
the  term  of  six  calendar  months  from  the  day  of  the  decease  of 
the  said  W.  White ;  and  each  of  them  the  said  W.  White  and  C.  O. 
CoOins  should  be  entitled  to  receive  from  such  representatives  or 
party  or  parties  as  aforesaid  a  sum  equivalent  to  his  share  of 
profits  for  six  calendar  months,  according  to  the  profits  which 
might  have  been  made  by  the  said  co-partnership  for  the  then 
last  two  preceding  half  years,  as  appearing  on  the  then  two  last 
half-yearly  stock-takings,  and  the  sum  of  £500  in  addition,  which 
sums  the  testator  directed  to  be  paid  to  them  accordingly,  together 
with  the  amount  of  their  respective  capital  (if  any)  in  the  part- 
nership, with  interest. 

CdUins  retired,  and  his  share  became  vested  in  fF.  White,  The 
partnership  was  continued  between  W.  White  and  W.  T.  WhUe,  on 
the  footing  of  the  above  articles,  till  the  death  of  W.  White  ot 
the  19th  of  January,  1871. 

William  Whdie,  by  his  will,  gave  his  real  and  personal  estate  to 
W.  T.  White,  G.  T.  While,  and  A.  W.  WhUe,  upon  trust  to  convert 
the  same  into  money  and  stand  possessed  of  the  proceeds  as  to 
one-fourth  for  W.  T.  White,  as  to  one-fourth  for  O.  T.  White,  and 
as  to  the  other  two-fourths  upon  the  trusts  therein  mentioned  for 
the  benefit  of  the  testator's  two  daughters  and  their  issue*  And 
he  declared  that  it  should  be  lawful  for,  but  not  obligatory  on,  his 
trustees  or  trustee  to  delay  the  sale  and  conversion  of  such  part 
of  his  property  as  was  engaged  in  his  business,  or  any  part 
thereof,  and  to  make  arrangements  for  carrying  on  the  business, 
for  any  period  not  exceeding  two  years  from  his  decease,  and 
then  to  sell  the  business  to  his  said  son  W.  T.  White,  and  he  di- 
rected that  in  the  meantime  his  share  of  the  profits  should  be 
paid  to  the  persons  entitled  to  the  income  of  his  trust  estate. 
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This  will  was  proved  in  July,  1871,  by  WiUiam  T,  White  al(me, 
power  being  reserved  to  the  other  executors  to  oome  in  and 
prove. 

In  December,  1871,  certain  creditord  of  the  testator,  under  a 
covenant  entered  into  by  him  with  them  as  trustees  of  the  mar- 
riage settlement  of  WUliam  T.  White,  filed  their  bill  against  the 
three  executors  for  the  administration  of  the  testators  estate. 
On  the  7th  of  March,  1872,  a  receiver  was  appointed  of  the 
testator's  estate. 

William  T,  White  carried  on  the  testator's  business  witli  the 
testator's  assets  till  the  2nd  of  March,  1872,  on  which  day  he 
filed  a  petition  for  liquidation  by  arrangement  in  the  Court  of 
Bankruptcy,  under  which  a  trustee  was  appointed,  who  was  after- 
wards made  a  party  to  the  bill  in  Chancery  by  amendment. 

Yarious  questions  had  arisen  in  the  course  of  the  proceedings  in 
the  Bankruptcy  and  in  the  Chancery  suit,  in  the  reports  of  which 
the  facts  are  stated  in  greater  detail  (1).  The  present  appeal 
related  to  a  claim  by  the  receiver  of  the  estate  of  W.  WkUe,  the 
testator,  to  prove  against  the  separate  estate  of  FT.  T.  White  tia 
moneys  alleged  to  have  been  received  by  W*  T.  White  after  the 
death  of  his  father,  and  as  his  executor,  out  of  property  of  the 
testator  not  embarked  in  the  business,  up  to  the  time  of  the  in- 
stitution of  the  proceedings  in  liquidation,  and  to  have  been 
misapplied  by  him.  The  principal  part  of  the  receipts  consisted 
of  rents  which  the  executor  had  received  from  separate  property 
of  the  testator  and  had  employed  in  the  business.  One  item  was 
a  charge  for  occupation  rent. 

The  Registrar  refused  to  admit  the  claim,  considering  that  it 
came  within  the  rule  that  a  partner  could  not  prove  against  his 
co^partner's  separate  estate  until  all  the  partnership  debts  had  been 
paid.    The  receiver  appealed  from  this  decision. 

Mr.  Hemming,  for  the  Appellant : — 

The  Eegistrar  decided  the  case  under  a  misapprehension  of  the 
rule  on  which  he  relied.  I  admit  that  with  regard  to  any  property 
properly  employed  in  the  business,  the  cestais  que  trust  under 

(1)  See  Morley    v.   White,   In   i-e      v.  JMtiie  (Law  Rep.  8  Ch.  731);  & 
White  (Law  Rep.  8  Ch.  214) ;  Morley     parte  iforZey  (Law  Rep.  8  Ck  1026). 
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his  will  could  not  prove.    But  this  claim  is  in  respect  of  property  L.  JJ. 

of  the  testator  which  was  not  embarked  in  the  business,  and  which  i874 

it  is  not  pretended  that  his  executor,  W,  T.  Whttey  had  any  right  Sxparte 

to  employ  in  the  business,  and  he  committed  a  devastavit  in  so  Westoott. 

<ioing.   The  receiver,  therefore,  has  a  right,  on  behalf  of  the  eestuis  wmm 

5«6  trust,  to  prove  against  W.  T.  White's  estate  for  the  devastavit :  

Ex  parte  Oarland  (1)  ;  Ex  parte  Butterfield  (2).  Being  a  devas- 
tavit it  is  a  debt  originating  with  the  breach  of  trust,  and  never 
was  a  debt  from  one  partner  to  the  other. 

Mr.  Ve  Oex,  Q.O.,  Mr.  Window^  Q.C.,  and  Mr.  Finlay  Knight^ 
for  the  trustee  of  W.  T.  White's  estate : — 

The  Begistrar's  decision  is  borne  out  by  the  case  on  which  he 
relied,  namely,  Ex  parte  Bass  (3).  The  sums  for  which  this 
proof  is  tendered  are  only  some  items  in  voluminous  accounts. 
Until  they  are  completed,  it  is  impossible  to  say  on  which  side  the 
balance  will  be. 

[The  LoBD  Justice  James  ; — There  was  no  power  to  employ 
separate  assets  in  the  business.  The  simple  question  is  whether 
there  can  be  a  proof  for  a  devastavit. 

The  Lord  Justice  Mellish  : — ^This  was  not  a  debt  due  to  the 
partner,  but  a  debt  incurred  to  his  estate  after  the  partnership 
had  ceased  to  exist.] 

With  respect  to  one  item,  at  all  events,  namely,  for  occupation 
rent,  the  proof  cannot  be  supported,  for  the  executor  carried  out 
the  intention  of  the  testator  in  carrying  on  the  business  at  his 
premises  in  WaUing  Street;  and  it  was  therefore  no  devastavit  for 
the  executor  to  occupy  those  premises. 

A  reply  was  called  for  only  as  to  the  item  for  occupation  rent. 

Mr.  Hemming  submitted  that  it  was  undesirable  to  discuss  one 
selected  item,  when  it  was  clear  that  the  items  generally  must  go 
back  for  further  investigation,  and  the  decision  appealed  from  went 
simply  on  the  general  question  of  principle  without  discussing 
particular  items.  He  was  prepared,  however,  to  argae  the  point  if 
desired. 

(1)  10  VeB.  110.  (2)  De  G.  670.  (3)  3(5  L.  J.  (Bkcy.)  39. 

Vol.  IX.  3  7>  1 


630  CHANOEBT  APPEALS.  [LEL 

L.  JJ.      Sib  W,  M.  Jambs,  LJ.  : — 

}^  The  matter  must  go  back  to  the  Begistrar  with  a  direction  that 


Ex  paHe     the  receiver  is  at  liberty  to  prove  in  respect  of  a  deTastayil  bj 
In  re  '    ^^®  execntor.      The  rale  is  clearly  laid  down  in  Lord  Cctioh 
''^Hi™'      ham's  judgment  in  Ex  parte  Butterfidi  (1).     There  will  be  no 
costs  of  the  appeal. 

Sib  G.  MsLUSHy  L.J.,  concuriBd. 

Solicitors  for  the  Appellant :  Messrs.  Tyas  &  EwfiiAngton. 
Solicitor  for  the  Respondent :  Mr.  W.  Bristow. 

a)  De  G.  670. 
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Jii2y  29. 


In  re  HARRISON.  L.  c. 

1874 
Patent — Bival  Applicanta — Priority — Date  of  Patent, 

Applications  were  made  for  two  patents  for  inventions  alleged  to  be 
similar.  The  second  applicant  obtained  a  patent.  The  first  applicant  then 
presented  a  petition  to  haye  the  Great  Seal  affixed  to  letters  patent  for  his 
invention^  alleging  that  his  delay  had  been  caused  by  the  representations  of 
the  second  applicant,  and  also  that  the  indentions  were  not  similar. 

The  Lord  Chancellor  examined  the  provisional  specification  of  the  first 
applicant,  and  the  complete  specification  of  the  second  applicant,  and  finding 
no  substantial  similarity  between  the  inventions,  directed  the  letters  patent 
of  the  first  applicant  to  be  sealed. 

James  EABBISON,  the  Petitioner  in  this  case,  on  the  29th  of 
January,  1874,  applied  for  letters  patent  for  improvements  in  the 
processes  of  evaporation,  &c.,  and  duly  filed  his  provisional  speci- 
fication. On  the  4th  of  February,  Henry  Joseph  West,  the  Respon- 
dent, applied  for  letters  patent  for  improvements  in  the  production 
of  ice,  and  on  the  24th  of  March,  whilst,  as  Harrison  alleged,  his 
proceedings  were  delayed  by  West^a  representations,  Wesfs  letters 
patent  were  sealed,  and  bore  date  the  4th  of  February.  Harrison 
then  applied  to  have  the  Great  Seal  affixed  to  his  letters  patent 
West  filed  notice  of  objections :  that  Harrison  was  not  the  first 
inventor ;  that  his  application  was  in  fraud  of  West ;  and  that 
Harrison*s  invention  was  the  same  as  that  for  which  West  had 
obtained  a  patent. 

Harrison  then  presented  his  Petition  to  have  the  Great  Seal 
affixed  to  his  letters  patent. 

Mr.  Harrison,  in  person,  argued  that  he  had,  by  the  conduct  of 
West,  beeb  prevented  from  obtaining  his  letters  patent.  He  also 
contended  that  there  was  no  similarity  between  the  inventions. 

Mr.  Aston,  Q.C.,  and  Mr.  Lawson,  for  West,  contended  that  the 
matter  must'  either  be  referred  to  the  law  officer,  as  in  JSb  parte 
Manceaux  (1),  or  the  patent  must,  as  in  ^  parte  Bailey  (2),  be  dated 
as  on  the  date  of  the  application  for  the  Great  Seal.    We  cannot 

(1)  Law  Rep.  6  Ch.  272.  (2)  Law  Rep.  8  Ch.  60. 
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L.  C.       see  the  provisional  speoification  of  the  Petitioner,  bat  we  believe 

1874       that  his  invention 'and  ours  are  to  some  extent  identical,  and  then 

j^^g       a  second  patent  cannot  be  granted:   Ex  parte  Baies  dt  Bed- 

Habbmow,    gfj^  Q^ .  ^hich  was  followed  in  Ex  parte  Bailey  (2)  and  Ez  parte 

Henry  (3). 

During  the  argument  His  Lordship  sent  for  the  provisional 
specification  of  Harrison's  patent. 

Lord  Caibns,  L.C. : — 

The  course  I  propose  to  take  is  this.  I  do  not  mean  to  hj 
down  any  rule  that,  upon  an  application  for  the  Great  Seal  to  be 
affixed  to  a  patent,  it  becomes,  as  a  matter  of  course,  the  duty  of 
the  holder  of  the  Great  Seal  to  depart  from  the  usual  course  of 
B^jQg  patents  in  ordeCf  in  the  first  place,  to  aacartain  whether  the 
subject-matter  is  or  is  not  to  any  particular  extent  identical  with 
an  invention  protected  by  another  patent,  and  I  have  heard  nothing 
in  this  case  which  ought  to  lead  me,  by  any  special  circumstances, 
to  make  an  exception  to  the  general  practice.  But,  at  the  same 
tixo^,  the  matter  ha^  b^n  heai:d  before  ma;  1  have  looked  into 
tb^  Petitioner's. prpviaiopal  specification,  and  auto  the  complete 
sipeoifioation  of  th^  Bespondent,  and  I  am  bound  to  say  that  opon 
a  slight  examination  I  do.  not  sea  anything  like  sisularity  between 
ttiie  inventions! 

I  willj  however^  take  an  opportunity  of  reading  the  8|)ecifiGations 
more  carefully,  and  if  I  find  no  substantial  similarity  between  the 
inventionfi,  then  the  patent  will  be  sealed  in  the  usi^  way,  and 
the  Bespondent  will  pay  the  costs  of  the  application*  If,  oa  the 
other  hand,  I  find  a  similarity,  then  I  shall  take  the  course  which 
has  been  taken  in  other  cases,  and  allow  the  patent  to  be  sealed, 
but  dated  as  of  the  date  of  the  application  for  the  Great  Seal 


The  following  order  was  afterwards  made : — 

Order  that  the  letters  patent  applied  for  by  the  Petitioner  and  mentioned  is 
the  said  warrant  be  sealed  to  him  as  of  the  29th  day  of  January,  1874,  and  ihst 

(1)  Law  Kep.  4  Ch.  577.  (2)  Law  Rep.  8  Ch.  GO. 

(3)  Law  Bep.  8  Ch.  167. 
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the  time  for  filing  the  PeUtioner's  final  Bpeorficfttioii  thereon  be  eaiended  until  tbe  L.  C. 

29tb  day  of  AugHBl^  1874 ;  and  that  the  Bespondent,  Henry  Joseph  West^  do  pay  ^  g^^ 

to  the  Petitioner,  James  Harrisony  his  costs  occasioned  hy  the  jsaid  notice  of  ohjec-  >^y^ 

tion  and  of  this  application  and  consequent  thereon,  such  costs  to  be  taxed  hy  „  ^**  ** 

the  Taxing  Master  of  the  Court  of  Chancery;  

Solicitor  for  West :  Mr.  J,  H.  Johnson. 


In  re  GETHING.  ^'  c. 

1874 
Bival  Patents — Same  Date — Witnesses,  jid^9 

Where  rival  applicanta  had  applied  on  the  same  day  for  patents,  and  had 
afterwards  mutually  agreed  to  withdraw  opposition,  letters  patent  bearing 
date  the  day  of  application  were  granted  to  one  applicant,  although  letlttrs 
patent  bearing  that  date  had  already  been  granted  to  the  other. 

On  the  hearing  before  the  Lord  Chancellor  of  a  petition  for  the  Great 
Seal  to  be  afiixed  to  letters  patent,  witnesses  may  be  examined  invct  voce, 

IN  this  case  tlie  Petitioners^  Gethinp,  Jenkins,  and  Gardner,  and 
the  Bespondents,  Hopkins^  Bees,  and  Thomas,  both  applied  for 
patents  on  the  3rd  of  March,  1874.  On  the  7th  of  April  both 
applications  were  to  come  before  the  law  officer.  The  agents  of 
each  side  met  on  that  day,  and  verbally  agreed  that  neither  wonld 
oppose  the  application  of  the  other.  This  agreement,  as  the  Peti- 
tioners contended,  included  every  stage  of  the  proceedings ;  but, 
as  the  Respondents  contended,  referred  only  to  opposition  before 
the  law  officer. 

On  the  8th  of  April  the  Petitioners  applied  for  the  Great  Seal 
to  be  affixed  to  letters  patent  for  their  invention.  On  the  20th 
of  April  the  Respondents  left  notice  of  objections ;  the  objections 
being  that  the  alleged  invention  of  the  Petitioners  was  derived 
from  one  or  other  of  the  Respondents,  and  was  identical  with  the 
invention  for  which  the  Respondents  had  applied  for  letters 
patent. 

On  the  21st  of  April  the  Great  Seal  was  affixed  to  letters 
patent  granted  to  the  Respondents  and  dated  the  3rd  of  March. 

This  was  a  Petition  by  Qeihing,  Jenkins,  and  Gardner,  that, 
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L.  0.       notwithstanding  the  objections,  letters  patent  for  their  inrentioai 
1874        might  be  sealed. 


In  re 

Gbthiho.  Mr.  Boasburffh,  Q.C.,  and  Mr.  Langley^  for  the  Petitioners,  con- 
tended that  the  Bespondents  could  not  now  oppose,  haying  agreed 
to  withdraw  their  opposition. 

Mr.  Aston^  Q-C,  and  Mr.  (7.  Jamea^  for  the  Bespondents,  said 
that  a  second  patent  for  the  same  invention  could  not  be  granted: 
Ex  parte  Bates  &  Bedgate  (1) ;  Iki  parte  BaUey  (2),  ; 

As  to  the  actual  agreement  between  the  agents,  the  affidayits 
were  conflicting,  and  the  Lord  Chancellor  suggested  that  the 
agents  who  had  made  them  should  be  called  and  examined  viva 
voce. 

The  agents  on  both  sides  were  accordingly  examined  in  Court 

Lord  Cairns,  L.C.,  commented  on  the  evidence,  and  came  to 
the  conclusion  that  the  Petitioners  were  right  in  consid^ing 
that  the  Bespondents  had  agreed  to  withdraw  opposition  at  all 
stages.  The  patent  must  be  sealed,  and  must  be  dated  as  if  there 
had  been  no  opposition ;  that  would  be  on  the  same  day  as  that 
on  which  the  other  patent  was  dated.  The  costs  must  follow  the 
decision^  and  be  paid  by  the  Bespondents. 

Agents :  Mr.  T.  H.  Smith ;  Mr.  Oardner. 

(1)  Law  Rep.  4  Gh.  577.  (2)  Law  Rep.  8  (%.  6a 
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July  80,  81. 


In  re  AD ANSONIA  FIBEE  COMPANY.  L.  JJ. 

MILES'  CLAIM.  ^^^ 

BiOs  <f  Exehanffe^Farinership-'lAaUlittf  of  Firm. 

Four  firms,  F.  &  Co,^  M,  A  Co^  M,  A  2/.,  a&d  A.  &  Co.y  associated  them- 
selyes  in  a  trading  adyentnre,  nnder  an  agreement  which  provided  "  that 
the  finance  of  the  business  be  carried  on  by  acceptances  of  the  several 
parties  interested  as  may  from  time  to  time  be  airanged."  The  associatioo 
was  not  registered,  nor  was  its  existence  made  known  to  the  world,  though 
it  was  known  as  the  A.  F.  Company  among  its  members.  The  adventure 
had,  before  the  association  was  formed,  been  carried  on  by  JF*.  &  Co,^  in 
whose  name  it  continued  to  be  carried  on.  An  order  having  been  made  for 
winding  up  the  association,  an  application  was  made  to  prove  on  ten  bills  of 
exchange,  drawn  by  M.  A  Co,  for  the  purposes  of  the  adventure,  and  accepted 
some  by  F.  A  Co,,  some  by  M.  A  X.,  and  some  by  A,  A  Co. 

EM  (reversing  the  decision  of  MoHm,  ^•O.}*  that  the  proof  oould  not  be 
admitted,  for  that  the  bills  bound  only  the  individual  fimis  by  which  they 
were  drawn  and  accepted. 

XHIS  was  an  appeal  by  the  official  liquidator  of  the  Adamonia 
Fibre  Company  from  an  order  of  Vice-Chancellor  McUina^  admitting 
Messrs.  Miies  i6  Co.  to  proye  against  the  company  on  five  bills 
of  exchange  of  which  they  were  the  holders,  and  directing  an 
inquiry  whether  any  and  whidi  of  fire  other  bills  held  by  them 
were  drawn  and  accepted  for  the  purposes  of  the  company. 

The  company  was  an  association  of  four  London  firms,  which 
united  in  an  adventure  for  trading  with  the  West  Coast  of  Africa. 
The  persons  interested  were  C.  J.  Fox,  who  carried  on  business 
under  the  firm  of  *'  Fom  Brothers,'^  William  Malcolm  and  8.  8. 
McUcolmj  under  the  firm  of  ** Malecima  <&  Co."  WiUiam  Lueas 
Merry  and  Oeorge  Lloyd,  under  the  firm  of  *'  Merry ^  Willis,  db 
Lloyd,*'  and  W.  J.  Adams,  A.  W.  Adams,  and  F»  Edenbonmgh, 
under  the  firm  of  ''  W.J.&A.  W.  Adams  dk  Co^ 

A  memorandum  of  agreement^  dated  the  18th  of  September, 
1871,  between  these  firms,  was  drawn  up  and  signed  in  the 
partnership  names  of  the  sereral  firms.  It  contained  (among 
others)  the  following  clauses  i — 

'^l.  The  business  to  be  carried  on  under  the  style  of  Fom 
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L.  JJ.      Brothers,  who  shall  keep  separate  books  for  the  purpose  and 

1874        separate  clerks." 

In  M  '^3*  ^kat  eack  party  to  this  agreement  be  liable  in  respect  of  the 

^^^Co^   business  in  proportion  to  bis  share  in  tke  undertaking,  and  in  the 

event  of  being  under  cadi  adTanoe,  be  shall  receire  £5  per  cent. 

.—  '  interest  for  tke  same,  but  it  is  understood  and  agreed  that  the 
finance  of  tke  business  be  carried  on  by  acoeptances  of  tke  seTeral 
parties  interested  as  may  from  time  to  time  be  arranged. 

'<  4.  That  stock  be  taken  at  least  once  a  year,  and  tke  profits  or 
losses  arising  out  of  tke  trading  be  apportiomttd  as  foUoiro,  viz^ 
Messrs.  Foof  Brothers  25  per  cent.,  Messrs.  Malcolms  A  Go.  25  per 
cent,  Messrs,  Merry ^  WiUis^  cfc  Lhyd  25  per  cent.,  Messrs.  W,  J. 
<&  A.  W.  Adams  &.  Co*  25  per  cent." 

"  8.  Tkat  after  writing  off  25  per  cent,  for  depreciation  of  plant 
at  the  end  of  eack  year,  50  per  cent,  of  the  profits  be  divided 
amongst  tke  undersigned,  tke  remaining  50  per  cent^  to  form  a 
working  capital  for  the  businesa" 

Tke  asBooiation  was  known  amongst  its  members  as  **  TKb. 
Adansoniu  Fibre  Company**  but  it  was  never  registered,  nor  was 
the  partnership  made  known  to  tke  public. 

Tke  adventure  kad  for  some  time  previously  been  cairied  on,. 
first  by  Fox  Brothers,  and  afterwards  by  them  and  Maholms  A  Co^ 
the  name  of  Malcolms  &  Co.  not  appearing. 

None  of  the  firms  brougkt  in  any  cask,  but  tke  business  waa 
conducted  by  means  of  bills  of  exchange  drawn  by  one  or  other 
of  tke  four  firms  upon  another  of  them.  And  it  appeared  tiiat 
they  were  drawn  and  accepted  without  any  regard  to  tke  propor- 
tions in  wkick  the  several  firms  were  interested  in  the  adventure, 
and  ckiefiy  witk  regard  to  the  facility  with  which  tkey  migkt  be 
discounted,  it  being  contemplated  by  all  tke  four  firms  that  the 
acceptances  would  ultimately  be  paid  out  of  tke  assets  of  tke 
association.  Tke  financial  depeurtment  was  managed  by  J^on^ 
Brothers,  wko  arranged  wkat  bills  sbould  be  drawn  and  accepted 
for  tke  purposes  of  tke  adventure. 

On  tke  22nd  of  February,  1873,  an  order  was  made,  on  the^ 
petition  of  Merry,  Willis,  &  Lloyd,  for  winding  up  tke  associatioiu 
Tke  constituent  firms  had  also  become  insolvent. 
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The  question  now  was,  whether  MUsb  &  Oo.  were  entitled  to      L.  jj. 
proye  against  the  company  upon  ten  bills  of  exchange  of  which        1874 
they  were  the  holders  for  value,'  having  discounted  them  in  the       in  re 
ordinary  course  of  business.    These  bills  amounted  in  the  whole    pis^f^ 
to  £10,291,  and  there  was  evidence  that  they  had  been  drawn  for       tz 

partnership  purposes,  bat  there  was  nothing  upon  them  to  shew       

this,  and  Miles  d:  0<k,  when  they  discounted  them,  did  not  know 
of  the  existence  of  the  company.  They  were  all  dhiwn  by  3faf- 
eolms  &  Co. ;  four  of  them'  were  aoeepted  by  Adams  <Sb  Co^,  three 
by  Merry f  Willis,  dt  Uoyd^  and  three  by  Fox  Brothers. 

yice-Chancellor  M(dins  (1),' being  satisfied  on  the  evidence  tliat 


(1)  1874.  June  27. 

Sib  R.  Mamns,  V.C.  :— 

This  is  a  c«Be,  according  to  my  view, 
of  very  great  commercial  importance. 
It  hfu  been  ^ery  f  ally  and  ably  argued ; 
and  although  I  have  declined  this  morn- 
ing, upon  general  principles,  to  hear 
ooQUBel  r^ffesentiii^  ob0  of  the  iavLT 
firms  separately  and  counsel  represent* 
ing  creditors  of  the  company,  it  has  not 
been  from  any  want  of  inclination  cfa 
my  part  to  hear  th«m,  biit  because  I' 
caxmot,  upou  gen#tal  pcineipleisi^  fxpen 
the  door  in  these  winding-up  cases  to 
creditors,  who  are  represented  by  thd 
ofiBcial  liquidator,  and  let  them  appear 
to  argue  for  themsdves,  when  they 
have  QOQCurred  in  appointing  a  person 
who  competently  represents  their  inte- 
rests.   - 

As  to  the  appointment  of  a  creditors* 
representative,  which  requires  a  speeial 
case  to  justify  it,  no  such  special  case 
is  made  out  here,  and  I  cannot  accede 
to  its  being  done.  However,  as  the 
case  has  been  so  fully  argued,  I  think 
the  creditors  may  be  ycry  well  satisfied 
that  their  interests  have  not  in  the 
slightest  degree  suffered  by  their  not 
appearing. 

The  point  I  have  to  decide  is  a 
peculiar  one.  In  the  year  1871  there 
were  four  mercantile  firms  in  London — 


Mdlcdlm  &  Co.f  Fox  Brothers,  Adama 
life -Cb., (and  Mer¥y^  'HW<s,  A  Co.  I  take 
it  for.  granted  that  tbti(^  worei  all  in  a 
tottedng  con4ition,  for  eyery  one  of 
them  has  become  banknipt  since  1871, 
but  they  were  then  mercantile  firms  in 
Uieoity.oiiLattiloA^  'trbay^ggiiaed  Atnoki^ 
themselves  that  they  would  embark  in 
a  jsmt  enterptte,atidl  thut;  ti»y  shoilld 
be  assoeiated  tpg^tier'  in  Vadiog  on  tha 
coast  of  Africa  in  a  product  called 
**  African  Fibres,*^ and  lihey  agreed  that 
this  particuUr  adventure  should  be 
called  the  Adtmaonia  Bibra  Company.. 
But  it  never  was  registered;  it  waa 
merely  an  arrangement  amongst  them- 
selves, and  it  having  signally  failed,  a 
petition  was  presented  in  February, 
1873,  to  wind  up  the  company.  It  was 
the  petition  of  WiUiam  Lutas  Merry 
and  George  JJoyd,  of  118,  Cannon 
Street,  in  the  city  of  London,  mer- 
chants, carrying  on  basiness  in  partner- 
ship  under  the  style  or  firm  of  Merry, 
Willie,  &  Lloyd,  That  is  one  of  the 
four  firms.  It  stated  the  embarrass- 
ment of  the  undertaking,  and  it  prayed 
for  a  winding-up  order.  That  was  a 
case  which  was  very  fully  argued,  be- 
cause there  was  great  difiiculty  felt  as 
to  whether  it  could  be  made  out  that 
there  were  eight  partners;  and  upon 
the  14th  of  February  I  made  an  order 
to  wind  them  up.  I  subsequently  ap- 
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five  of  the  bills  had  been  drawn  and  accepted  for  the  purposes  of 
the  company^  admitted  the  itpioof  as  to  them^  and  directed  an 

jn  re       inquiry  whether  any  and  which  of  the  other  fiye,  had  been  drawn 

Adahbovia  

FibbbCo. 

MTt.w7nT.ATM.  poi^*^  ^^'  ^^9  of  QuiUer,  Bad,  A 
..^         Co,^  official  liquidator,  who  has  in- 
structed counsel  to  argue  the  case  on 
his  behalt 

The  case  is  this :  Messrs.  Miles  A  Co,^ 
very  eminent  hankers  at  Brisid,  had 
discounted  bills  to  the  amount  of 
£10/291  6s.  id.  Some  of  those  bills 
are  drawn  by  one  of  the  four  firms  and 
accepted  by  another ;  others  are  drawn 
by  others  and  accepted  by  others ;  the 
changes  are  all  amongst  the  four  firms, 
either  as  drawers  or  acceptors.  Messrs. 
MiUa  A  Co,  most  unquestionably  dis- 
counted these,  and,  as  I  understand, 
without  the  slightest  knowledge  that 
these  four  firms  had  associated  them- 
selves together  for  the  purpose  of  carry- 
ing on  this  fibre  trading.  In  the  name 
of  the  Adaruonia  Fibre  Company  they 
had  neyer  traded.  Their  bills  have  all 
been  dishonoured.  As  I  have  said,  all 
these  four  firms  have  been  bankrupt, 
and  MUea  A  Co.  hold  their  acceptances 
for  the  amount  of  upwards  of  £10,000. 
Now,  having  discovered  the  real  trans- 
action, Messrs.  Miles  A  Co.^  upon  this 
application,  say,  '*  True  it  is  that  when 
we  discounted  these  bills  we '  knew 
nothing  of  any  one  but  the  firms  who 
appeared  upon  the  &ce  of  the  bills 
eidier  as  drawers  or  acceptors,  yet  now 
we  have  discovered  the  real  transaction, 
we  are  entitled  to  go  against  the  associa- 
tion on  whose  behalf  these  bills  were 
accepted.'* 

The  question  that  has  to  be  decided 
upon  the  claim  of  MUet  and  Co.  is, 
whether  they  are  to  be  creditors  of  the 
company,  or  whether  they  are  not. 

The  case  appears  to  have  been  before 
me  on  Saturday,  the  26th  of  April,  and 
resumed  on  the  following  Saturday,  the 


2nd  of  May,  and  in  the  interval  I  veiy 
carefully  read  the  affidavits,  and  veiy 
carefully  examined  and  considered  all 
the  authorities  cited;  but  I  confess, 
after  all  I  have  heard,  it  does  not 
appear  to  me  ^that  any  great  rank  of 
authorities  is  necessary  to  be  resorted 
to  for  the  purpose  of  deciding  this  cast. 
What  are  the  general  principles  with 
r^ard  to  the  liability  of  parties  upon 
bills  of  exchange  ?  Of  course  no  one 
will  deny  that  every  man  whose  name 
is  on  a  bill,  either  by  his  own  signatiue 
or  by  his  authority,  is  liable  upon  it 
There  are  many  cases  in  which  persons 
whose  names  are  not  on  billa  are  quite 
as  liable.  I  may  put  the  case  of  a 
mercantile  firm,  or  a  banker  canyiog 
on  trade  in  a  particular  name— call  it 
Smith  <fe  Co,  Smiih  A  Co.  may  have 
traded  for  a  century  under  that  name, 
when  it  is  perfectly  well  known  to 
everybody  that  there  is  no  Smith  in 
the  concern ;  there  are  six  partners  in 
it^  and  it  is  very  well  known  who  they 
are.  The  obligation  and  acoqitaDoe  is 
in  the  name  of  Smith  A  Co.;  it  is  pa^ 
fectly  clear,  although  the  peraon  who 
accepted  the  bill  did  not  know  the  &ct 
at  the  time,  that  he  is  entitled  to^reaoft 
to  any  one  of  the  six.  They  traded 
under  the  name  of  Smith  A  Co.^  and  he 
who  accepts  in  their  name  must  be  oon- 
sidered  as  their  agent,  acting  on  behalf 
of  all  of  them,  and  every  one  of  them 
is  plainly  liable  for  the  aooeptanee  so 
given.  I  take  it,  if  I  can  ascertain  thsi 
any  person  tradings  not  in  his  own 
name,  but  in  the  name  of  another  penan 
or  of  other  persons,  has  authorised  them 
to  trade  on  his  behalf  in  that  name^aad 
it  is  incidental  to  that  business  to  give 
acceptances,  as  the  Lovd  Chief  Jostioe 
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and  accepted  for  the  purposes  of  the  company  in  pursuance  of       l.  jj. 
the  agreement  of  the  18th  of  Septeiiberi  1871.    The  liquidator       i874 
appealed. 


Cockbum  expressed  in  the  case  of  Ed^ 
mundsy.Bu8hea(LeLVflRe^.  1 Q,  B.  97)— 
that  is  an  authority  to  cany  on  the  busi- 
ness, an  authority  to  do  all  acts  necessary 
to  enable  it  to  be  carried  on  with  advan- 
tage. If  I  find  that  A.  has  authorized 
B,  to  carry  on  business  in  B*8  name 
on  A*8  behalf,  and  for  that  purpose  to 
accept  bills  of  exchange  for  him  either 
by  express  authority  or  by  any  authority 
necessarily  implied  from  the  nature  of 
the  business,  it  is  in  point  of  law  per- 
fectly clear  that,  although  A*8  name 
does  not  appear  upon  the  bill,  he  can 
be  sued  at  law  for  it,  and  he  is  as  much 
liable  as  if  his  own  handwriting  were 
upon  that  bill. 

Now  that,  I  understand,  is  a  principle 
which  will  not  be  controverted.  If  it 
is,  it  is  completely  answered  by  the 
case  of  Edmunds  ▼.  Biuhell.  That 
was  an  action  brought  against  the 
public-  officers  of  a  joint  stock  bank ; 
here  it  is  a  private  concern.  There  it 
was  a  bill  that  had  not  been  discounted ; 
here  the  bill  had  been  discounted. 
EdmundSf  the  public  officer  of  the 
bank,  sued  BttsheH  and  Jones,  who 
were  straw-hat  manu&cturers.  Jovuis 
name  did  not  appear  upon  the  bill 
Jones  appointed  jSus^ZZ  as  his  agent  to 
carry  on  business  on  his  behalf.  He 
told  BusheU  expressly  that  he  was  not 
to  accept  bills,  and  he  refused  to  give 
him  an  authority  to  do  so.  Nevertheless, 
in  defiance  of  that,  BusheU  did  accept 
bills,  and  the  question  was  whether 
Jones  was  liable  upon  the  bills.'  The 
decision  was  that  he  was  liable,  although 
he  had  prohibited  BusheU  from  accept- 
ing bills,  because  accepting  bills  was  a 
necessary  incident  to  properly  carrying 
on  the  business,  and  therefore,  the 
burineas  being  Jones*§  business,  Jones 


Inrs 

ADAlfSONIA 

was  liable  for  every  bill  that  was  ac-     Fibbi  Oo. 

oepted  by  BusheU  for  the  purpose  of  MiL^^"oLAm. 
carrying  on  that  business.  —.. 

Now,  applying  those  principles  to 
thia  case,  what  is  the  argument  here  ? 
It  is  not  in  dispute — it  is  fortunately 
reduced  into  writing — that  these  four 
firms  entered  into  a  memorandum  of 
agreement  dated  the  18th  day  of  Sep- 
tember, 1871.  It  stands  thus :  **  Me- 
morandum of  agreement  entered  into 
this  18th  day  of  September,  1871, 
between  the  undersigned  " — the  under- 
signed are  the  four  firm»— **  who  have 
associated  themselves  for  the  purpose  of 
carrying  on  the  trade  to  the  West  Coast 
of  Africa  established  by  Messrs.  Fox 
Brothers,  of  45  and  46,  OrecU  Si, 
EdeiCs.  The  business  to  be  carried  on 
under  the  style  of  Fooi  Brothers,  who 
shall  keep  separate  books  for  the  pur^ 
pose  and  separate  clerks.  It  is  under- 
stood and  agreed  that  the  finance  of 
the  business  be  carried  on  by  accept- 
ances of  the  several  parties  interested, 
as  may  from  time  to  time  be  arranged ; 
that  stock  be  taken  at  least  once  a  year, 
and  the  profits  and  losses  arising  out  of 
trade  to  be  apportioned  as  follows: 
First  of  all.  Fox  Brothers  are  to  have 
£1000  a  year  for  conducting  the  busi- 
ness, and  then  they  are  to  have  26  per 
cent.,  and  the  other  firms  so  much" — ^they 
are  to  divide  amongst  them  the  profits 
which  shall  be  made ;  the  business  was 
to  be  carried  on  in  those  names — **  and 
it  is  provided  that  acceptances  are  to  be 
given  by  the  different  firms.'  None  of 
these  firms  ever  contributed  any  capital; 
in  fact,  the  whole  of  the  business  of  the 
association  was  conducted  by  means  of 
acceptances  of  drafts  of  the  several  firms 
interested  as  should  from  time  to  time 
be  arranged.    The  result  is,  therefore. 
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H1LE8*  Claim. 


Mr.  CoUon,  Q.G.,  and  Mr.  Bddw^,  for  the  Appellant : — 

The  mere  fact  that  a  bill  fc  drawn  for  partnership  purposes  will 
not  make  the  partnership  liable  to  be  sued  on  it :  it  is  necessary 


that  they  agreed  t<)  cany  on  bQBlness 
as  partners — eight  of  them;  they  do 
not  agree  that  It  was  to  be  oarried  on  in 
the  name  of  the  company,  as  it  might 
have  been,  but  they  agreed  it  was  to  be 
carried  on  in  the  name  of  the  foitr  firms, 
and  whether  an  acceptance  is  by  the 
firm  of  A.  <6  Co,,  or  B,  A  Co.,  or  C.  d 
Co.^  or  D.  A  Co.-'-flometimes  it  is  one 
and  sometimes  it  is  another-*— whichever 
it  may  be,  those  acceptances,  represent- 
ing the  bnsinesB  of  the  company,  are  to 
be  deemed  the  undertaking  of  the  com- 
pany, are  the  liabilities  of  the  company, 
and  are  to  be  met  and  paid  ont  of  the 
assets  and  produce  of  the  company. 
What  IS  this  but  an  agreement  by 
eight  men  that  they  will  carry  on  their 
business  sometimes  in  the  name  of  one 
of  them,  sometimes  in  the  name  of 
another — sometimes  A.^  sometimes  B^ 
sometimes  C,  and  sometimes  D, ;  but 
whether  it  was  one  or  the  other,  so  long 
as  it  was  carried  on  in  those  names,  the 
very  articles  provide  in  detail  that  the 
acceptances  given  in  those  names  shall 
be  deemed  to  be  the  acceptances  of  the 
association — that  Is,  the  acceptances  of 
the  eight;  in  other  words,  that  the 
eight  men  shall  trade  sometimes  in  one 
name  and  sometimes  in  another — it 
being  agreed  that  all  these  are  partner- 
ship transactions  for  which  they  are  all 
to  be  equally  liable.  Whatever  the 
losses  may  be,  and  whatever  the  gains 
may  be,  they  are  to  be  borne  or  divided 
amongst  the  parties  in  certain  definite 
proportions.  Therefore  I  take  it  the 
result  is,  that  this  is  an  agreement 
that,  whatever  firm — whether  one  or 
other  is  the  drawer  and  the  other  the 
acceptor — whatever  xmdertakings  are 
entered  into  in  that  way,  they  are  to  be 


deemed  as  a  trading,  for  which  the 
eight  associated  t<^ether  are  to  be 
liable.  This  appears  to  me  to  &11 
within  the  case  which  I  have  ahead  v 
referred  to,  and  it  also  &ll8  within  all 
the  cases  which  have  been  dted.  Ko 
doubt  the  authoritieB  go  to  shew  that 
an  acceptance,  in  order  to  bind  the  firm 
when  there  is  an  irregularity 'shewn, 
must  be  given  in  the  name  of  the  fino. 
One  of  the  cases  cited  was  that  of 
Eirk  V.  Blurtoii  (9  IL  <k  W.  284% 
where  it  was  decided  that  ,one  partner 
can  bind  another  only  by  an  acceptance 
in  the  name  of  the  firm.  Where  tbe 
business  was  carried  on  in  the  name  of 
John  Blurion,  ''an  acceptance  by  a 
partner  in  the  name  of  iTo^  JNwrtan  A 
Co/*  was  not  binding.  But  the  accept- 
ance there  was  not  for  the  benefit  of 
the  firm;  it  was  a  fraudulent  use  of 
the  name,  and  not  being  the  .usoal 
name,  Mr.  BlurUm  was  not  bound, 
beoause  he  tmded  under  the  name  of 
Blurton  only.  Therefore,  in  oider  to 
bind,  it  must  be  an  acceptance  in  the 
proper  name  of  the  firm,  and  those  per- 
sons who  took  the  dishonoured  accept- 
ances not  in  the  usual  trading  name» 
took  with  notice  of  all  defects  'and  of 
any  irregularity,  and  they  could  not 
derive  any  advantage  from  it«  No 
such  principle  applies  here^  because 
here  the  express  contract  of  the  ei^t 
parties  is,  that  whichever  of  the  four 
firms'  name  is  used,  if  it  is  for  the  par- 
pose  of  their  undertaking,  they  shall 
all  be  severally  liable.  Whai  does  this 
come  to  ?  It  is  an  association  by  these 
eight  men;  it  is  an  association  by 
which  they  agreed  to  cany  on  their 
trade  in  particular  names ;  they  did  not 
find  any  capital ;  it  was  all  to  be  done 
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for  that  purpose  that  the  partnership  name  should  appear  on  the 
bill:  Byles  on  Bills  (1) ;  Nichohon  y^BicieUa  (2)  ;  Kirk  v.  JBJwr- 
icn  (3).    The  decision  in  South  Carolina  Bank  v.  Case  (4)  went       in  re 

Adansonia 

FibbbCo. 

Malcolm  A  Co,  upon  AdatM  A  Oo.  for  Helbs'  Claw, 

their  own  individual  transaction.  Was         

it  or  waa  it  not  boP  The  fact  that  it 
was  drawn  for  the  undtrtaking  on  he- 
half  of  the  company,  I  think,  is  con- 
clusively proTed  hy  ita  being  regoiarly 
entered  in  the  books  of  the  oompany. 
As  I  understand,  there  are  five  bills  for 
£1000 ;  the  one  I  am  obserying  upon 
was  regularly ^  entered  in  the  books  oC 
the  company.  The  next  I  come  to  is 
one  of  the  tame  date,  upon  the  same 
parties,  and  the  same  amount,  £1000.  n 
That  is  also  entered  in  the  company's 
books.  It  is  in  the  books  kept  by  Fox 
Brothers^  in  purf  i;ance  of  the  articles  of 
the  18th  of  September,  187l»  for  doing 
which  they  were  to  have  £1000  a  year 
out  of  the  profits  of  the  business*  Tl^ere 
are  eight  other  bills  drawn  and  accepted 
by  one  or  other  of  the  four  firmsi  some 
of  which  are  entered  in  ihe  books  of  the 
company  and  some  are  not,  but  the  re- 
sult is,  as  to  the  bills  amounting  to 
£10,291,  one  half  ol  the  number,  that 
is,  &ye  are  in  the  books  of  the  company 
and  five  are  not.  The  amount  appear- 
ing in  the  books  is  about  half  the 
amount  of  the  whole  bills.  It  appears, 
also,  that  these  bills  are,  in  their  regu- 
lar course  of  business,  entered  in  the 
books  of  the  company  as  their  accept- 
ances. That  is  conclusive  evidence 
that  those  five  bills  were  accept- 
ances by  those  firms  on  behalf  of  the 
company.  Those  bills,  therefore,  I  shall, 
without  any  further  inquiry,  admit  to 
be  bills  for  which  the'company  is  liable. 
With  regard  to  the  other  five  bills 
which  do  not  appear  in  the  books  of  the 


by  bills  of  exchange-— everything  was 
done  by  acceptances^  which  were  some- 
times taken  by  one  and  sometimes  by 
another,  and  all  the  acceptances  that 
were  drawn  by  one  firm  were  to  be 
binding  upon  them;  consequently  it 
falls  within  the  oommon  principle  of 
persons  who  are  associated  together  for 
the  purpose  of  trade,  and  who  agree  to 
carry  on  in  particular  names  the  buai- 
ness  entered  into  on  their  behalf  in 
those  names,  and  if  it  is  a  partnership 
it  ia  a  liability  which  binds  them  alL 
Therefore,  in  my  opinion,  all  the  bills 
th^t  were  drawn  by  one  of  the  four 
finns  and  accepted  by  another,  whoever 
it  may  be,  provided  that  they  are  in 
the  contract  of  the  ISth  of  September, 
1871,  and  accepted  for  the  putpose  of 
the  business,  and  used  for  the  purpose 
of  the  business,  are  binding  upon  the 
eaght^that  is,  are  binding  upon  the 
company,  which  I  have  decided  to  be  a 
company,  by  making  an  order  to  wind 
up,  and  which  order  stands  unreversed 
and  unappealed« 

That  brings  me  to  the  question, 
which  of  those  bills  are  they  liable  for. 
These  firms  no  doubt  traded  in  a  large 
way,  and  giave  many  acceptances. 
Ivow,  the  evidence  upon  that  subject 
at  present,  as  to  some  of  the  bills,  is 
rather  defective.  I  will  take  the  first. 
The  bill  claimed  by  MUes  &  Co^  which 
they  have  discounted,  was  a  bill  drawn 
by  Malcolm  &  Co,,  dated  the  20th  of 
August,  1872,  and  accepted  by  W.  E, 
Adams  &  Co,,  and  fell  due  on  the  23rd 
of  December,  1872,  for  £1000.  As  to 
that  bill,  it  may  be  a  bill  drawn  by 


(1)  10th  Ed.  p.  43. 

(2)  2  E.  &  E.  497. 


(3)  9  M.  &  W.  284. 

(4)  8  B.  &  C.  427. 
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on  the  ground  that  the  name  of  the  person  who  signed  was  the 
name  of  the  firm  as  regarded  the  business  in  Ameriea :  Emly  t. 
Lye  (1).  Edmunds  y.  Bmhdl  (2),  which  was  relied  on  in  arga- 
ment  below,  has  no  bearing  on  the  question.  The  name  of  the 
firm  was  there  used,  and  the  only  question  was  whether  there  wss 
authority  to  use  it.  The  reason  why  a  dormant  partner  is  liable 
on  a  bill  of  exchange  is  that  the  other  partners  hare  authority  i) 
use  the  partnership  name  which  includes  him. 

[The  Lord  Justice  Hellish: — ^If  the  company  had  had  a 
known  name  there  would  have  been  no  doubt  about  the  case,  bat 
it  seems  open  to  contend  that  the  company  carried  on  business 
under  a  number  of  names.] 

That  does  not  appear  to  have  been  the  intention  of  the  parties. 


company,  I  think  the  proper  course 
will  be  to  have  an  inquiiy  whether 
they  were  in  fact  bills  drawn  by  one 
firm  and  accepted  by  another  for  the 
benefit  and  use  of  this  [company,  that 
is,' for  the  eight  partners.  If  that  in- 
quiry is  answered  in  the  affirmatiye, 
then  the  same  rule  will  follow  as  to 
them. 

There  is  another  point  which  has 
been  much  argued,  but  which  the  view 
I  have  taken  of  the  case  has  rendered  it 
unnecessary  to  give  any  positive  opi- 
nion upon — that  is,  whether  the  doc- 
trine of  Ex  parte  Waring  (19  Ves. 
345)  and  Bowles  v.  Hargreaves  (3  D. 
M.  &  G.  430)  is  applicable  to  this 
case.  I  am  very  much  disposed  to 
think,  if  it  were  necessary  to  decide  it, 
I  should  come  to  the  conclusion  that 
the  principle  laid  down  in  Powles  v. 
Hargreaves  and  Ex  parte  Waring  is 
applicable.  As  I  understand  the  doc- 
trine of  those  cases,  it  is,  that  wherever 
a  bill  i»  discounted,  and  the  person  who 
discounts  the  bill  has  no  knowledge 
whatever  that  there  is  security  for  its 


payment,  and  he  discounts  it  upon  the 
faith  of  the  drawers,  acceptors,  and  is- 
dorsers,  when,  after  the  insolvency  of 
the  parties,  he  discovers  that  security 
exists  for  the  bill,  he  is  entitled  to  t2» 
benefit  of  the  security,  although  he  did 
not  bargain  for  it  in  any  way.  There- 
fore these  four  firms  having  beoooK 
bankrupt,  and  Messrs.  M%Ut  ^  Co, 
discovering  that  there  were  securities 
for  the  payment  of  the  bills,  taking  the 
Adansonia  Company  as  security,  I  am 
inclined  to  think,  upon  the  authority  ci 
those  cases,  that  they  would  be  entitled 
to  the  security,  whatever  it  was,  for  the 
payment  of  the  bills;  but  I  do  not 
think  it  necessary  to  decide  that  point 

My  decision  rests  upon  the  othff 
ground,  that  these  are  bills  accepted  bj 
the  four  firms  under  the  express  autho- 
rity of  the  articles  of  the  18th  of  S^ 
tember  by  those  authorized  to  use  the 
name  on  their  behalf,  and  consequeothf 
the  company  are  liable  upon  them. 

The  costs  of  the  ofiSdal  liquidator 
and  of  Messrs.  Miles  A  Co,  will  be 
allowed  out  of  the  estate. 


(1)  15  East,  7. 


(2)  Law  Rep.  1  Q.  B.  97. 
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Clause  3  shews  that  they  meant  the  bills  to  be  the  liabilities  only  L.  Jj. 

of  the  firms  that  drew  and  accepted  them«    The  judgment  and  1874 

arguments  in  Beokham  v.  Drctke  (1)  illustrate  the  inflexibility  of  j^ 

the  rule  that  in  bills  of  exchange  you  are  not  to  look  after  undis-  "^^^qJ^ 

closed  principals :  lAndley  on  Partnership  (2) ;  Ex  parte  BclHho  (3) ;  

•n  »       -rr  £  m\  mi  i  i  •  l  •      MBUBB*  OLADC. 

Ex  fane  JaufUer  (i).    The  case  most  resembling  the  present  is        

Niehohon  y.  Bteketta  (5).  The  bills  accepted  in  the  name  of  "  Fox 
Brothers  ^  must  stand  on  the  same  footing  as  the  rest,  the  existence 
of  the  company  being  unknown,  so  that  there  cannot  have  been 
an  intention  to  deal  with  the  company. 

Mr.  HiffffinSy  QrC,  and  Mr.  Bohinaan,  for  Miles  &  Co. : — 

This  case  differs  from  all  those  referred  to  by  the  circumstance 
that  the  company  has  had  no  name.  The  agreement  was  in  sub- 
stance that  the  company  should  contract  liability  in  the  names  of 
the  several  firms ;  the  name  of  each  firm  was,  therefore,  for  the 
occasion,  the  name  of  the  company.  If  the  contention  of  the 
other  side  is  correct,  no  bill  could  possibly  be  drawn  so  as  to  bind 
the  company. 

Sib  W.  M.  James,  L  J. : — 

The  question  before  us  relates  solely  to  bills  of  exchange. 
Whatever  other  liability  may  attach  to  the  members  of  this  asso- 
ciation, which,  for  the  purpose  of  winding  up,  has  been  called  the 
Adansonia  Fibre  Company ^  is  not  before  us. 

Now  it  is  the  law  of  this  country,  and  it  has  always  been  the 
law  of  this  country,  that  nobody  is  liable  upon  a  bill  of  exchange 
unless  his  name,  or  the  name  of  some  partnership  or  body  of  per- 
sons, of  which  he  is  one,  appears  either  on  the  face  or  on  the  back 
of  the  bill.  That  is  the  clear  law  of  this  country.  It  was  decided 
in  Nicholson  v.  Bicketts^  if  authority  be  required  for  such  a  pro- 
position, that  an  association  which  is  absolutely  without  a  name 
has  no  name  by  which  it  can  draw,  accept,  or  indorse  bills  of 
exchange. 

It  was  suggested,  and  the  argument  appears  to  have  prevailed 

(1)  9  M.  &  W.  79 ;  11  M.  &  W.  315.  (3)  Buck,  100. 

(2)  3rd  Ed.  p.  360.  (4)  1  Atk.  223. 

(5)  2  E.  &  E.  497. 
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L.  JJ.  with  the  Vice-chancellor,  that  where  the  members  of  such  an 
1874  association,  or  the  firms  constituting  such  an  association,  for  the 
In  n  purposes  of  that  association,  draw  or  accept  bills  in  their  individual 
-^^^^^  names  or  in  the  names  of  their  partnerships,  that  for  that  purpose, 
-7—        and  for  the  purpose  of  doing  equity,  or  of  reaching  the  real  prin- 

'  cipal,  it  might  be  assumed  that  the  name  of  the  partner  upon  the 

bill,  or  the  name  of  the  partnership  upon  the  bill,  might  be  con- 
sidered as  being  pro  hae  vice  the  name  of  the  assodation.  That, 
in  my  opinion,  is  a  mere  fietio  juris ;  and  although  it  used  to  be  said 
in  fidione  juris  consistit  asquitas,  I  think  that  in  these  prosaic  days, 
and  in  the  old  age  of  the  Court,  we  do  not  indulge  in  those  flights 
of  imagination  which  our  predecessors  did. 

I  am  of  opinion  that  there  is  no  evidence  whatever  that  any 
name  upon  any  one  of  these  bills  was  intended  to  represent,  or  in  fact 
did  represent,  any  association  or  body  of  persons  whatever,  except 
the  particular  association  whose  particular  trade  name  it  is. 

Sib  G.  Hellish,  L.J. : — 

The  question  in  this  case  is  whether  the  holders  of  ten  bills  are 
entitled  to  prove  against  the  Adansonia  Fibre  Company,  which  is 
being  wound  up  in  this  Court. 

That  company  consisted  of  the  members  of  four  firms,  and  each 
of  the  bills  in  question  purports  upon  its  hce  to  be  drawn  by  one 
of  the  four  firms  on  another  of  those  firms.  If  the  case  stopped 
there,  it  is  of  course  perfectly  clear  that  there  can  be  no  proof 
against  the  company.  It  is  the  simple  case  stated  by  Mr.  Justice 
Orompton,  in  Nicholson  v.  Bichetts  (1),  as  a  case  which  was  perfectly 
clear  and  free  from  doubt,  **  Where  A.y  JB.,  and  O.  are  in  part- 
nership and  arrange  that  0.  shall  draw  bills  in  his  own  name  on 
A.  and  B.,  I  think  it  impossible  to  say  that  C.'s  signature  to  snch 
bills  binds  the  others." 

Then,  in  order  to  prove  that  it  does  bind  the  others,  in  my 
opinion  it  must  be  made  out  that  the  others  had  given  authority 
either  to  the  persons  who  put  their  names  as  the  drawers  or  the 
persons  who  put  their  names  as  the  acceptors  to  use  those  names 
which  were  so  put  upon  the  bills  as  the  names  of  the  whole  Adanr 
sonia  Fibre  Company.     The  question  is  whether  that  is  made  oat. 

(1)  2E.  &E.  526. 


VOL.  EL]  CHANCEEY  APPEALS.  645 

The  Yice-Ghancellor  thought  it  was  made  out  by  the  articles  of      L.  JJ. 
partnership  themselves.    Now,  by  the  articles  of  partnership  it  is       is74 
stated,  ''  Memorandum  of  agreement  made  and  entered  into  this       j^  ^^ 
18th  day  of  September,  1871,  between  the  undersigned,  who  have   "p^foJ^ 
associated  themselves  for  the  purpose  of  carrying  on  the  trade  to       -^ 

the  West  Coast  of  Africa  established  by  Messrs.  Fox  BrotherSy  of       

4,  5,  and  6,  Great  St  SelerCs.  (1.)  The  business  to  be  carried  on 
under  the  style  of  Fox  Brothers^  who  shall  keep  separate  books 
for  the  purpose,  and  separate  clerks."  Now,  it  is  not  necessary  to 
say  to  what  extent  that  goes ;  but,  at  any  rate,  if  it  makes  any 
name  whatever  the  name  of  the  firm,  the  only  name  it  can  make 
the  name  of  the  firm  ia  the  name  of  ''  Fox  Br/oihers.^'  Then  it 
goes  on :  '^  The  business  to  be  taken  over  as  from  the  31st  day  of 
December  last  ;*'  and  then  comes  what  is  really  the  material  clause : 
"  That  each  party  to  the  agreement  be  liable  in  respect  of  the 
business  in  proportion  to  his  share  in  the  undertaking,  and  in  the 
event  of  his  being  under  cash  advance  he  shall  receive  5  per  cent, 
interest  for  the  same ;  but  it  is  understood  and  agreed  that  the 
finance  of  the  business  be  carried  on  by  acceptances  of  the  several 
parties  interested  as  may  from  time  to  time  be  arranged." 

The  question  is,  what  is  really  the  meaning  of  those  words, 
"  the  finance  of  the  business  be  carried  on  by  acceptances  of  the 
several  parties  interested  as  may  from  time  to  time  be  arranged  "  ? 
The  Vice-Chancellor  thought  that  according  to  the  true  con- 
struction of  those  words  they  meant  that  the  name  of  each  of  the 
four  firms  might  be  used  for  the  purpose  of  accepting  bills  for  and 
on  account  of  the  partnership  so  as  to  bind  the  partnership,  and 
that  it  amounted  to  an  express  agreement  by  the  four  that  they 
would  carry  on  business  and  accept  and  draw  bills  for  the  benefit 
of  the  four  in  the  name  of  whichever  of  the  four  it  might  be  most 
convenient  to  do  so.  But  in  my  opinion  it  is  quite  dear  that  that 
is  not  the  true  construction  of  the  agreement.  When  a  deed  of 
partnership  is  drawn,  and  the  articles  of  partnership  provide  for 
the  raising  of  capital  in  order  to  carry  on  the  business  of  the 
partnership,  it  is  competent  to  the  partners  to  raise  that  capital  in 
any  way  they  please.  If  they  please,  they  may  say  that  the  capital 
required  to  carry  on  the  partnership  shall  be  borrowed  on  the 

credit  of  all  the  partners.    If  the  money  is  borrowed  upon  the 
Vol.  IX.  3  £  1 
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L.  JJ.  credit  of  all  the  partners,  the  whole  partnership  may  be  liable.  It 
1874  is  equally  competent  for  the  partners  to  say,  "  We  will  each  of  us 
In  re  bring  in  a  sum  of  £10,000,  or  any  other  sum  that  may  be  agreed 
^^eCo^  on,  in  order  to  raise  capital  for  the  purpose  of  carrying  on  the 
-:—        business  of  the  partnership.''    That  is  an  agreement  by  each  with 

all  the  others  that  he  will  bring  in  that  sum ;  and  it  is  also  quite 

competent  to  them  to  say,  "  Instead  of  bringing  in  money,  which  it 
is  not  convenient  to  us  to  do,  each  of  us  will  give  our  individual 
acceptance,  in  order  that,  upon  the  credit  of  our  individual  accep- 
tance money  may  be  raised  for  the  purpose  of  the  partnership." 
In  my  opinion  it  is  perfectly  clear  that  that  is  what  is  the  true 
construction  of  the  agreement.  The  word  "  several "  se^ns  to  me 
to  make  it  quite  plain.  **  The  finance  of  the  business  shall  be 
carried  on  by  acceptances  of  the  several  parties  interested.'*  So 
fiar  from  meaning  that  the  acceptances  of  the  several  parties  shall 
bind  all  the  firms,  it  means  exactly  the  contrary — ^that  each  of  the 
firms  in  partnership  is  to  raise  its  share  of  the  capital  which  may 
be  wanted  for  the  benefit  of  the  whole  company  by  giving  its 
individual  acceptances. 

That  being  the  true  meaning  of  the  agreement,  I  do  not  think 
that  there  is  any  evidence  to  shew  that  the  business  as  actually 
carried  on  by  the  partners  difiered  at  all  from  what  was  contem- 
plated by  the  articles  of  partnership.  No  doubt  this  clause  in  the 
articles  does  not  expressly  provide  how  the  bills  are  to  be  drawn ; 
it  only  says  that  funds  are  to  be  raised  by  each  individual  member 
giving  his  acceptance.  They  might  have  drawn  the  bills  in  any 
way  they  pleased.  If  a  bill  had  been  drawn  in  the  name  of  Fox 
Brothers  there  might  have  been  a  question  (I  do  not  say  how  it 
would  have  been  decided)  whether  the  name  of  Fox  Brothers  was 
not  used  to  designate  all  four.  But  none  of  the  bills  are  drawn  in 
the  name  of  Fox  Broffters,  and  when  we  find  that  the  bills  were 
drawn  in  the  names  of  some  of  the  others,  it  seems  to  have  been 
done  on  purpose  that  the  bills  might  not  bind  all  four,  but  that 
the  money  might  be  raised  on  the  individual  credit  of  the  indi- 
vidual firms  by  the  one  drawing  on  the  other.  That  seems  to  me 
to  be  the  hii  construction  of  the  agreement^  and  there  is  no  evi- 
dence to  shew  to  my  mind  that  the  course  of  business  was  not 
carried  on  precisely  in  accordance  with  it.    If  money  were  wanted 
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to  pay  off  bills  which  the  company  wanted  to  take  np,  the  money  L.  JJ. 

was  raised  by  one  of  the  partners  pledging  his  indiyidnal  credit^  1874 

and  drawing  on  another  partner  who  pledged  his  individual  credit  ^^ 

by  accepting,  and  the  money  raised  by  the  discount  of  the  bills  ^^^q^ 

was  applied  to  take  up  other  bills  and  pay  any  debts  of  the  com-        

.  ,   .  ,  /       1  «    1     Mjlis*  Claim. 

pany,  or  it  was  used  m  any  other  way  for  the  purposes  of  the        ..^ 
company. 

Therefore  I  am  of  opinion,  upon  the  facts,  that  the  intention 
was  by  signing  the  name  of  each  individual  firm  to  bind  that 
firm  only. 

I  do  not  think  there  is  any  difference  with  respect  to  the  two 
bills  accepted  by  F(W  Brothen,  even  assuming,  without  deciding, 
that  the  putting  the  name  of  Fax  Brothers  on  a  bill  might,  if  it 
was  intended  to  bind  the  firm,  bind  the  firm,  yet  I  am  of  opinion, 
as  a  matter  of  fact,  that  it  was  not  intended  by  the  name  of  **  Fox 
Brothers"  being  used  to  bind  the  association.  /This  being  an 
entirely  secret  association  there  was  no  holding  out  to  the  woild, 
and  Fox  Brothers  was  a  firm  carrying  on  business  in  its  own 
name  for  the  purpose  of  Fox  Brothers^  and,  therefore,  unless  the 
acceptance  was  given  with  the  authority  of  the  association,  and  on 
account  of  the  association,  the  name  of  *^  Fox  Brothers "  on  the 
acceptance  would  not  bind  the  associatioiJf  and  I  am  of  opinion 
that  these  bills  accepted  by  Fox  Brothers  being  acceptances  for 
the  purpose  of  raising  money  for  the  association,  the  inevitable 
inference  is,  that  they  were  acceptances  in  accordance  with  the 
third  article  which  bound  Fox  Brothers  just  as  much  as  the  other 
three  that  money  should  be  raised  for  the  purpose  of  the  associa- 
tion by  pledging  the  individual  credit  of  each  of  the  firms  by 
each  of  the  firms  giving  their  credit,  and  Fox  Brothers  were 
bound  as  much  to  give  their  credit  as  the  others.  My  opinion  is, 
that  in  respect  of  these  bills  Fox  Brothers  were  giving  the  indi- 
vidual acceptance  of  their  firm  for  the  purpose  of  raising  money 
for  the  benefit  of  the  association  in  accordance  with  the  articles. 

Perhaps  it  is  right  shortly  to  say  something  about  the  autho- 
rities. The  Vice-Ohancellor  relied  very  strongly  on  the  case  of 
Edmwnds  v.  Bushed  (1).  Now  that  case  was  not  very  greatly 
considered,  because  it  was  a  case  where  a  rule  was  moved  for  for 

(1)  Law  Rep.  1  Q«  B.  97. 

ZE2  1 
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L.JJ.  misdixection,  and  the  rale  was  summarily  refused.    When  the 

1874  facts  are  looked  at,  there  is,  as  far  as  I  can  see,  no  great  doubt 

j^  f^  about  it.    The  case  was  tried  before  Mr.  Justice  Crompton,  and  the 

^^™^Co^  following  facts  were  proved :  "  The  Defendant  Jonea  was  a  whole- 

—  sale  straw-hat  manufacturer,  who  carried  on  business  at  Ltdon^  in 

'  Bedfordshire,  and  also  until  May,  1865,  had  a  branch  establish- 

ment in  MUk  Street,  London.**  Therefore  that  branch  was  entirely 
his  branch.  ''  The  business  in  London  was  carried  on  und^  the 
name  oi  BtuheU  4&  Co.  By  an  agreement  between  the  two  De> 
fendants,"  that  is,  Buskell  and  Jones,  *^  it  was  agreed  that  BtuJidl 
should  enter  Jones's  service  as  manager  of  the  establishment  in 
London,  and  that  he  should  be  paid  for  his  services  quarterly  an 
amount  equal  to  one-half  of  the  net  .profit  to  be  deriv/ed  from  the 
business  carried  on  in  London,  Jones  opened  an  account  in  the 
name  of  ^' Bushdl  &  Co'*  at  the  Londtm  and  County  Bank,  into 
which  account  Buskell  was  to  pay  all  sums  which  he  received  to 
the  amou^t  of  £5.  He  had  authority  from  Jones  to  draw  cheques 
in  the  name  of  Bushell  <&  Co.  for  the  purposes  of  the  business, 
but  he  had  no  authority  to  draw  or  accept  bills."  It  is  quite 
plain  upon  those  facts  that  Jones  authorized  BusheU  to  carry  on 
business  in  London  in  the  name  of  "  Bushell  dt  Co.,*'  and  the 
business  so  parried  on  in  the  name  of  "  Bushell  &  Co.**  was  Jones\ 
business.  /It  is  quite  plain  that  if  the  account  at  the  London  and 
County  Bank  in  the  name  of  "BusheU  dt  Co.'*  had  been  over- 
drawn by  cheques  drawn  by  Bushdl  in  the  name  of  "  Bushell  dt 
Co,!*  Jones  would  have  been  liable.  It  was  argued  that  because 
JonoA  had  not  given  authority  to  Bushell  to  accept  or  draw  bills  in 
the  name  of  ''  Bushell  &  Co.,**  that  therefore  he  was  not  liable 
upon  the  bills ;  but  the  Court  said,  it  being  part  of  t|ie  ordinary 
course  of  such  a  business  to  draw  and  accept  bills,  you  cannot,  by 
giving  instructions  that  bills  should  not  be  drawn,  prevent  yourself 
from  being  liable  on  bills  drawn  by  the  person  carrying  on  the 
business  in  the  name  in  which  you  authorize  him  to  carry  on 
your  business.  In  my  opinion  that  case  is  no  authority  at  all  on 
the  case  before  us./ 

But  the  two  cases  which  really  are  an  authority  upon  the  qnes- 
tion  before  us  are  the  cases  of  South  Carolina  Bank  v.  Case  (1) 

(1)  8  B.  ^  G.  427. 
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and  NickoU&n  t.  Bieketts  (1).    The  case  of  South  Carolina  Bank      L.  JJ. 
V.  Case  (2),  no  doubt,  has  been  very  considerably  doubted  by  some        1874 
Judges.     The  judgment  is  yery  short,  but  if  the  arguments  of  the       in  re 
counsel,  Mr.  Parke  and  Mr.  Patteson,  are  read,  it  is  quite  plain     ^^^ca 
T^bat  the  real  question  in  dispute  was.    By  the  articles  of  partner- 
fihip,  and  by  the  instructions  given  to  the  partner  who  went  to 
Amerieay  he  had  no  authority  to  use  his  own  name  but  the  name 
of  the  partnership,  but,  as  a  matter  of  fact,  for  several  years  the 
business  had  been  entirely  carried  on  in  the  name  of  the  indi- 
vidual partner  who  was  in  America,  and  the  Court  of  Queen's 
Bench  gave  an  opinion  to  the  Court  of  Chancery  that  under  all 
the  circumstances  of  that  particular  case  the  firm  in  England  was 
bound  by  the  bills  drawn  in  the  individual  name  of  the  partner  in 
America,  on  the  ground  that  that  was  to  be  treated,  notwith- 
standing the  terms  of  the  partnership  articles,  ad  the  name  of 
the  firm. 

In  the  other  case  of  Nicholson  v.  Bicketts,  Mr.  Justice  Otompton 
«ays  about  that  case  (3)  :  "My  only  diflSculty  arose  from  the  deci- 
sion in  South  Carolina  Bank  v.  Case.  But  I  think  if  that  case 
is  to  be  regarded  as  law  it  must  be  on  the  grounds  pointed  out 
by  Bayley,  B.,  in  Smith  v.  Craven  (4).  Eightly  or  wrongly,  the 
Court  there  assumed  that  the  facts  shewed  an  authority  from  the 
^rtners  in  England  to  the  partner  in  America  to  bind  the  whole 
firm  by  contracts  made  by  him  there  in  his  own  name ;  that  he 
inras,  in  fact,  a  mere  branch  house,  abroad,  of  the  house  in  this 
eountry."  From  the  mode  in  which  Mr.  Justice  Crompton  states 
4Jiat,  it  is  tolerably  clear  that  he  did  not  himself  agree  with  the 
inference  which  the  Court  drew  from  all  the  fSftcts  in  the  S&u^ 
^Carolina  Bank  case.  He  seems  to  have  thought  that  it  ought  to 
have  been  determined  upon  what  was  the  real  agreement  made 
by  the  partners  inter  se.  However  that  may  be,  I  am  of  opinion 
that  this  case  of  Nicholson  v.  Bicketts  is  a  direct  authority  upon 
the  question  that  is  now  before  us.  In  that  case  there  was  a  com- 
plete agreement  for  a  partnership  between  the  firm  which  was  in 
South  America  and  the  firm  in  England,  The  partnership  was  to 
be  a  partnership  in  exchange  business,  the  profit  and  loss  of  which 

(1)  2  E.  &  E.  497.  (3)  2  E.  &  E.  627. 

(2)  8  B.  &  C.  427.  (4)  1  C.  &  J.  500. 
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L.  JJ.  was  to  be  diyided,  and  the  business  was  to  be  carried  on  by  the 

1874  firm  in  South  America  drawing  bills  in  its  own  name  npon  the 

jnra  ^^^  ^  England  and  selling  those  bills  in  Sowth  America,  and 

"^^^qJ^  then  employing  the  proceeds  by  lending  money  to  persons  in 

,    SaUih  America  for  the  joint  benefit  of  the  two  firms,  and  sub- 

luLis'  Claim.  •      -n     t     i 
seqnently  by  buying  short  bills  to  take  np  the  bills  in  England. 

Therefore  the  bills  were  drawn  by  the  firm  which  was  in  partner- 
ship with  another  firm,  and  there  was  far  stronger  eyidence  than 
there  is  in  the  present  case  that  they  were  drawn  for  the  direct 
purpose  of  carrying  on  the  business  of  the  partnership,  but  nerer- 
thelesSy  because  the  agreement  was  that  the  bills  were  not  to  be 
drawn  on  behalf  of  the  whole  association  composed  of  the  two 
firms,  and  because  the  agreement  between  the  two  firms  was  that 
the  bills  were  to  be  drawn  by  one  firm  on  the  other,  although  they 
were  to  be  drawn  and  sold  for  the  joint  benefit  of  the  two  firms, 
the  Oourt  said  there  is  no  authority  for  the  firm  in  America  draw- 
ing bills  in  its  own  name  to  bind  the  firm  in  England  by  those 
bills,  that  is  to  say,  to  treat  the  name  of  the  firm  in  America  as 
including  the  name  of  the  firm  in  England,  In  fact,  their  yery 
intention  was  to  ayoid  that  by  haying  the  bills  expressly  drawn  in 
the  names  which  were  understood  to  be  only  the  names  of  the 
indiyidual  firms. 

In  my  opinion  that  is  the  case  here.  The  bills  were  drawn  for 
the  purpose  of  raising  funds  for  the  benefit  of  the  firms,  but  the 
intention  of  the  four  firms  was  that  there  were  to  be  bills  drawn 
by  each  of  the  firms  indiyidually  pledging  their  indiyidual  credit, 
and  under  such  circumstances,  in  my  opinion,  the  names  upon  the 
bills  do  not  represent  the  Adaneania  Fibre  Company,  but  they 
only  represent  the  indiyidual  firms  whose  names  are  attached 
to  them. 

Solicitors :  Messrs.  Brmce,  Sons,  &  Jackson ;  Messrs.  Payne  A 
Layton. 
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DAWSON  V.  SMALL.  l.jj. 

[1868    D.    45.]  ^^* 

WilU  Act  (1  Vict,  c.  26),  f.  29— "7)»«  without  Issue  "^Indefinite  failure  of 
Issue — Executory  Bequest^  WtU  explained  hy  Codicil, 

A  testator,  in  1846,  gave  his  residuary  real  and  personal  estate  to  J,  8,  L. 
and  the  heirs  male  of  his  body  lawfully  begotten  for  ever ;  but  in  case  of  his 
death  without  heirs  nude  of  his  body  lawfully  begot,  then  the  property  to 
go  to  P.  C.  L,  in  the  same  manner ;  and  if  P.  C,  L.  should  die  without  heirs 
male  of  his  body  lawfully  begot,  then  the  property  to  go  to  cT.  5.  A,  in  the 
same  manner.  By  a  codicil  the  testator,  after  reciting  that  by  his  will  he 
had  directed  that  in  the  event  of  the  death  of  J,  S,  L,  **  without  leaving  male 
issue  him  surviving "  the  residue  of  the  testator's  real  and  personal  estates 
should  go  to  P.  (7.  X.,  revoked  that  bequest,  and  in  the  event  of  the  death 
of  J.  8.  L,  **  without  leaving  male  issue  him  surviving,"  gave  the  residuary 
estate  to  the  eldest  daughter  (if  any)  of  J,  8,  X. : — 

J7e2d(afiBnning  the  decision  of  Baeon^  T.G.),  that  sect.  29  of  the  Wills  Act 
(1  Yict  a  26)  did  not  apply,  and  that  the  gifts  over  to  P.  C,  L.  and  J.  8,  A, 
were  void  as  to  the  personalty,  as  being  on  an  indefinite  £ulure  of  heirs  male, 
and  that  the  codicil  did  not  alter  their  effect,  and  that  under  the  will  and 
codicil  J,  8.  L,  took  an  absolute  interest  in  the  personalty,  subject  only  to  an 
executory  gift  over  in  favour  of  his  eldest  daughter  if  he  died  leaving  no  male 
issue  surviving  him. 

John  SMALL,  by  will  dated  the  ISth  of  June,  1846,  gave  his 
reddoary  real  and  personal  estate  to  John  SmaU  Lowther,  and 
proceeded  as  follows : — *^  And  it  is  my  express  order  and  will  that 
no  part  of  the  real  property  be  ever  sold,  mortgagedi  or  alienated  by 
the  said  John  Small  Lowther,  bat  that  it  shall  descend  free  and 
clear  of  all  incambrances  to  the  heirs  male  of  his  body  lawfully 
begotten  for  ever,  and  likewise  direct  that  the  whole  of  the  per- 
sonal property  that  falls  to  his  share  by  this  my  will  shall  be 
invested  either  in  land  or  government  securities,  and  that  it  shall 
never  be  called  in  or  the  land  sold,  but  the  rents  and  profits  to  go 
to  the  use  of  the  said  John  SmaU  Lowther  and  the  heirs  male 
of  his  body  lawfully  begot  for  ever.  But  in  case  of  the  death  of 
the  said  John  SmaU  Lowther  without  heirs  male  of  his  body  law- 
fully begot,  then  this  legacy  to  go  to  his  brother,  Philip  Court 
Lowther  J  with  the  same  conditions  and  restrictions  as  stated  in  the 
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L.  JJ.      case  of  his  brother  John  SvmU  Lowther,  and  in  case  the  said  PkXp 
1874        Court  Lowther  should  die  without  heirs  male  of  his  body  lawfully 

Daitson  begot,  then  this  legacy  to  go  to  John  Small  Andrew^  with  the  same 
restrictions  and  conditions  as  stated  in  the  case  of  John  SmdH 
Lowther!* 

The  testator  made  tfvo  codicils,  in  the  second  of  which,  dated 
the  8th  of  August,  1866,  the  following  passage  occurred.: — «"  In  my 
said  will  or  codicil  I  directed  that  in  the  event  of  the  death  of 
John  Small  Lowther  without  leaving  male  issue  him  surviving,  the 
residue  of  my  real  and  personal  estate  should  go  to  and  be  vested 
in  his  brother,  EhQip  Oowrt  Lowther.  Now  I  do  hereby  revoke 
this  bequest,  and  in  the  event  of  the  death  of  the  said  John  Small 
Lowther  without  leaving  male  issue  him  surviving,  I  give  and 
bequeath  the  rest,  residue,  and  remainder  of  my  real  and  personal 
estate,  after  the  payment  of  my  jist  debts,  funeral,  and  teatft- 
mentaty  expenses,  and  the  legacies  given  by  my  said  will  and 
codicils^  whick  have  not  been  revoked,  to  the  eldest  daughter 
(if  aay)  of  the  said  John  Small  Louder  and  her  heirs  and 
assiglisi" 

By  the  order  of  Yic&*Chancelior  Baean^  made  on  fuithe^  ixst- 
aid^ratiopiy  it  was  declared  that  John  SmaU  Lowther  took  an  estate 
tail  in  the  teal  estate,  subject  to  the  interest,  if  any,  of  .aay  daughter 
of  his,  and  an  absolute  interest  in  the  personalty,  and  the  residuaTj 
peroonalty  was  ordered  to  -be  paid  over  to  him.'  John  SmcM 
^TuJrdtc;  appealed. 

Mr.  Chittyy  Q.C.I  and  Mr.  GaMeeatt^  for  the  i^dUant  :*— 

We  say  that  taking  the  will  alone  the  gift  over  is,  under  8.  29 
of  the  Wills  Act  (1  Vict.  c.  26),  a  gift  ovej*  on  the  (leafh  of  JoJU 
SmaU  Lowther  without  leaving  heirs  male  living  at  the  time  of 
his  death,  which  is  not  too  remote.  Even  if  this  wouTd  not  be  so 
on  the  will  itself,  the  testator  by  his  codicil  puts  his  own  interpre- 
tation on  his  words.  There  is  then  as  to  the  personalty  a  gift 
over  which  is  not  void  for  remoteness.  The  gift  over  to  Philip 
Court  Lowther  being  revoked,  that  to  John  SmaU  Andrew  is  accele- 
rated :  Lainson  v.  Lainson  (1) ;  Craven  v.  Brady  (2) ;  Huttcn  v. 

.    (1)  5  D.  M.  &  G.  754.  (2)  Law  Rep.  4  Ob.  296. 
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Simpson  (1) ;  Fulhr  v.  Futter  (2) ;  Hodgson  t.  Ambrose  (3) ;  Avelyn      l.  jj. 
r.  IFari  (4) ;  Crozitr  y.  Crozier  (5).  1874 

Mr.  J?eUw,  Q.C.9  and  Mr.  Torriano,  for  JbAn  Small  LowtKer. 
Mr.  Swanslon,  Q.C.,  and  Mr.  CW/or,  for  the  FlaintiffiL 
'  Mr.  Chitty^  in  reply. 

Sir  W.  M.  James^  L.J. : — 

I  am  of  opiniou  (bat  the  order  of  the  Yioe-Chanodilor  proceeds 
on  a  correct  principlei  though  it  requires  to  be  slightly  varied. 
As  regards  the  real  estate  there  is  a  gift  in  tail  male,  as  clear  a 
gift  of  an  estate  tail  as  can  be  made.  Then  as  to  the  personal 
estate,  the  testator  directs  that  it  shall  be  invested  in  land  or 
government  securities,  and  that  the  rents  and  profits  shall  go  to 
the  use  of  Jolm  SmdH  Lowther  and  the  heirs  male  of  his  body  fox 
ever.  This  is  as  dear  an  expression  as  can  be  of  an  intention  to 
create  an  estate  tail;  the  testator  shews  that  he  intended  the 
personalty  as  well  as  the  realty  to  go  into  succession  from  heir 
male  to  heir  male,  and  that  heirs  male  should  for  eveir  succeed  to 
the  property,  and  that  on  failure  of  heirs  male  of  John  Small 
Lowther  it  should  go  to  Fhilif  Court  Lowther  on  the  same 
conditions.  This^  so  far  as  relates  to  the  realty,  is  a  good 
limitation  of  an  estate  in  tail  male  to  Philip  Court  Lonother  after 
the  determination  of  the  previous  estate  tail,  but  as  regards  the 
personalty  it  is  too  remote,  being  a  gift  over  on  an  indefinite 
failure  of  issue.  Mr.  ChUty  argued  that  sect.  29  of  the  WUhi  Ad 
applied,  and  that  the  gift  over  was*  in  Ibe  event  of  Johl^  SindU 
Lowther  dying  without  leaving  heirs  male  Hving  at  his  death ;  bat 
I  am  of  opii^on  that  the  Act  has  no  refetenoe.to  such  a  casa.  The 
Legislature  there  deals  with  fMie  without  issuer** -'Mie  without 
leaving  issue,"  and  similar  ambiguous  expressions ;  but  here  there 
is  no  ambiguity,  the  gift  over  is  on  failure  of  heirs  male  of  the 
body.    JPhUip  Court  Lowther  therefore  takes  no  interest  in  the 

(1)  2  Vera.  722.  (3)  1  Doug.  337. 

(2)  Cro.  Eliz.  422.  (4)  1  Ves.  Sen.  420. 

(6)  3  D.  &  War.  373. 
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L.  JJ.  personalty  and  John  Small  Andrew  cannot  take  any.    Then  the 

1874  codicil  causes  a  difficulty.    It  has  been  urged  that  the  recital  in 

DAwaoN  ^®  codicil  is  an  interpretation  by  the  testator  of  the  words  of  his 

^'  will^  and  that  we  must  read  it  as  referring  to  a  failure  of  heirs 

Small. 

male  of  the  body  at  the  death.    But  supposing  that  the  recital  in 

the  codicil  is  anything  more  than  a  mere  erroneous  reference  to 
the  limitation  in  the  will,  it  only  refers  to  the  limitation  to  Philip 
Court  Lowther  and  we  cannot  carry  it  on  so  as  to  alter  the  whole  of 
the  limitations  in  the  will.  Then  the  words  of  the  gift  over  in  the 
codicil  are  as  plain  as  the  words  of  the  will  itself.  There  is  a  clear 
gift  over  to  John  Small  Lowther^ s  eldest  daughter  in  a  particular 
event.  The  declaration  that  John  SmdU  Lowther  took  an  absolute 
interest  in  the  personalty  must  therefore  be  varied,  by  adding 
that  it  is  subject  to  an  executory  bequest  over  to  his  eldest 
daughter  if  he  dies  without  leaving  issue  male  him  surviving,  and 
of  course  the  personal  estate  cannot  at  once  be  paid  to  him. 

Sir  G.  Mellish,  L.J. : — 
I  am  of  the  same  opinion. 

Solicitors:  Mr.  William  Pitman;  Messrs.  ^iS%umi  Croismanyd 
Grossman, 


L.  JJ.  FOXON  V.  GASCOIGNE. 

}^  [1872    F.    113.] 

July  25; 
A.ug,  1,  23  A  24  Vid.  c.  127,  f.  2S^S6licitor8  Lten-^Charge  on  Property  recovered 

""""  orpreeerved, 

A  bill  was  filed  alleging  that  the  Defendant  had  built  bo  as  to  obstroct 
the  Plaintiff's  ancient  lights,  and  was  proceeding  to  build  so  as  further  to 
obstruct  them,  and  asking  for  an  injunction  against  further  building,  and  % 
mandatory  io junction  to  pull  down  part  of  what  had  been  built  An  inter* 
locutory  injunction  was  granted  against  building  higher,  and  the  suit  va? 
afterwards  compromised  on  the  terms  that  the  building  should  remain  of  its 
then  height.  The  Defendant  having  become  bankrupt,  hia  solicitor  peti- 
tioned to  have  his  costs  made  a  charge  on  the  Defendant's  property  to  whkli 
the  suit  related : — 

ffeld  (affirming  the  decision  of  the  Master  of  the  Rolls),  that  no  propettj 
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had  been  recovered  or  preserved  within  the  meaning  of  23  &  24  Vict.  c.  127,        l,  jj. 
*  s.  28. 

A  suit  which  only  relates  to  an  easement  is  not  a  suit  in  which  it  can  be 
said  that  property  is  recovered  or  preserved,  even  though  a  nwindatory       Foxon 
injunction  for  pulling  down  buildings  is  refused.  ^     ^* 

xEIS  was  an  appeal  from  an  order  of  the  Master  of  the  Bolls 
dismissing  a  petition  by  William  Edward  TattershaU,  the  solicitor 
of  the  Defendant,  Edmund  James  Oascoiffne,  which  prayed  for  a 
declaration  that  as  such  solicitor  he  was  entitled  (subject  to  a 
mortgage  to  the  trustees  of  the  Victoria  Permanent  Benefit 
Building  Sooidy)  to  a  charge  on  certain  leasehold  property  in 
Sheffield  for  the  amount  of  his  taxed  costs,  charges,  and  expenses 
incident  to  the  defence  of  the  suit;  and  for  the  usual  conse- 
quential relie£ 

At  the  time  of  the  institution  of  the  suit  the  Defendant  was 
entitled  to  two  houses  (being  the  property  in  question),  situate  in 
Sheffidd,  for  a  term  of  800  years,  and  had  demised  them  by  way  of 
mortgage  to  the  Benefit  Building  Society  for  the  same  term  less 
the  last  day.  The  Plaintiffs  were  the  owners  of  certain  other 
leaseholds  adjoining  the  Defendant's  property  on  the  side  and  in 
the  rear,  there  being  at  the  rear  of  the  Defendant's  property  an 
open  court,  three  sides  of  which  were  bounded  by  his  buildings, 
and  the  fourth  by  those  of  the  Plaintiffs. 

In  November,  1872,  the  Plaintiffs  filed  their  bill  against  Gat" 
eoigne,  containing  allegations  to  the  effect  that  he  had  begun  to 
make  alterations  in  his  premises,  and  to  raise  the  waUs  thereof, 
and  in  particular  had  raised  walls  which  were  formerly  of  the 
height  of  25  ft.  6  in.  and  30  ft.  respectively  to  the  height  of  48  ft, 
and  intended  to  carry  them  still  higher,  and  that  by  so  doing  had 
already  seriously  injured,  and  would  further  injure,  the  PlaintiflEs' 
ancient  lights ;  and  praying  for  injunctions  to  restrain  the  Defen- 
dant from  carrying  his  buildings  any  higher,  and  from  permitting 
the  walls  and  building  already  erected  by  him  to  continue  so  as  to 
diminish  the  supply  of  light  and  air  formerly  enjoyed  by  the 
Plaintiffs  through  their  ancient  windows. 

Notice  was  given  of  a  motion  according  to  the  terms  of  the 
prayer.  The  motion  came  on  to  be  heard  on  the  19th  of  Decem- 
ber, 1872,  and  was  ordered  to  stand  to  the  hearing  upon  the 
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lu  jj.       Defendant  undertaking  not  to  carry  his  wall  higher  than  it  t^en 
1874        was  and  not  to  erect  a  roof  thereon  at^a  greater  angle  than  46', 
^^^      and  to  pull  down  any  part  of  his  buildings  if  so  ordered  at  the 
^    *•  hearing. 

On  the  4th  of  February,  1873,  Oascaiffne  instituted  proceedings 

for  the  liquidation  of  his  affairs  by  arrangement  under  the  125tu 
section  of  the  Banltruptcy  Act,  1869 ;  and  on  the  26th  of  February 
John  Walker  was  duly  appointed  trustee  in  the  liquidation;  and 
he  was  afterwards  made  a  Defendant  by  a  supplemental  order. 

The  Petitioner  alleged  that  Walker  had  retained  him  as  hig 
solicitor  for  the  defence  of  the  suit ;  but  in  fact  Walker  appeared 
by  a  different  solicitor,  and  the  Court  held  that  the  alleged  retainer 
was  not  proved  by  the  evidence. 

In  or  about  November,  1873,  Walker  compromised  the  suit  upon 
terms  under  which  (according  to  the  allegations  in  the  Petition) 
so  much  and  such  part  of  the  relief  prayed  in  the  suit  as  sought 
to  restrain  the  Defendants  from  permitting  the  walls  and  buildings 
to  continue  to  remain  erected  so  as  to  injure  the  Plaintiffs*  ancient 
lights  was  not  insisted  on. 

Previously  to  the  compromise,  John  Walker  had  contracted  to 
sell  the  property  to  William  Cooper;  and  subsequently  to  the 
compromise  assigned  it  to  him.  Cooper  had  full  notice  of  the  suit 
before  the  compromise.  Cooper  afterwards  made  two  mortgages 
of  the  property,  one  to  Samvsl  WalkeTy  and  the  other  to  MessrsL 
BasSy  the  brewers ;  and  the  Petition  alleged  that  these  mortgagees 
had  notice,  through  their  respective  solicitors,  of  the  suit^  and  of 
the  fact  that  the  Petitioner's  costs  had  not  been  paid ;  and  they, 
as  well  as  John  Walker  and  William  Cooper^  were  made  Bespon- 
dents  to  the  Petition. 

» 

As  regards  Messrs.  Bass,  the  charge  of  notice  was  based  on  two 
grounds :  First,  that  Messrs.  Bass  &  Jennings^  who  acted  as  their 
solicitors,  had  on  the  occasion  of  the  mortgage  employed  Messrs. 
Waster  &  Co.,  oi  Sheffield,  the  solicitors  of  William  Cooper,  the  mort- 
gagor, to  search  the  county  register ;  and,  secondly,  that  the  title- 
deeds  relating  to  the  property  were  in  the  custody  of  the  Petitioner, 
as  the  solicitor  of  the  Victoria  Permanent  Benefit  Building  Soeieig, 
the  first  mortgagees. 
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The  Master  of  the  Bolls  having  dismissed  the  Petition  (1),  the       L.  JJ. 
solicitor  appealed,  serving  only  Samuel   Walker  and   William       1874 
Cooper,  Foxoir 


(1)  1874.  May  27. 

Sib  Qt,  jESStt,  M.R.  :— 

I  mast  sajr,  with  the  gee^ttst  possible 
respect*  tbfit  I  hav»  not  derived  muoh. 
light  from  any  of  the  decisions  except 
that  in  Pinkerton  v.  JEaston  (Law  Rep. 
16  Eq.  490)»  wbieh  is  not  only  the 
last  decision  in  point  of  date,  but  is  a 
decision  of  fbe  Ixvd  Chancellor's,  and 
therefore  if  there  were  any  doubt  on 
my  mind  arising  from  the  prior  deci- 
sions, I  should  be  bound  to  follow  the 
authority  of  that  case.  Kow,  aa  I 
understand  Lord  Selbome^  he  says  the 
question  under  this  statute  is,  whether 
there  has  been  an  actual  recovery  or 
preservation  of  property. by  means  of 
the  suit.  Tl^ere  nmst  be  two  things- 
there  must  be  an  actual  recovery  or 
preservation  of  the  property,  and  it 
must  take  place  through  the  instru** 
mentality  of  the  solicitor,  and  then  the 
Court  can  make. an  order  for  the  costs 
out  of  the  property.  Now,  what  does 
that  expression  "actual  recovery  or 
preservatioo "  mean?  Qeneraiiy,  I 
appr(vhead»  it  toe^ns  th^  where^  the 
Plaintiff  claims  property,  and  estab- 
lishes a  right  to  the  ownership  of  the 
property  in  some  shape  or  other,  there 
the  property  has  been,  rcopvered ;  that 
where  a  Defendant's  right  to  the  owner- 
ship of  property  is  disputed,  and  that 
right  has  been  vindicated  by  the  pro- 
ceedings, there  the  property  has  been 
preserred.  There  is  another  case  in 
which  property  may  be  preserved  at 
the  instance  of  a  Plaintiff,  that  is, 
where  it  is  not  pn>perly  taken  care  of 
l)ut  liable  to  doBtructlon  or  attack  by 
third  persons.  Then  1  can  understand 
that  a  process  which  may  not  be  called 
recovery  may  be  preservation.     But 


all  the  cases,  as  I  understand  them,  Gascotonb. 
shew,  in  accordance  with  what  seems  "■"~" 
to  me  to  be  the  good  sense  of  the  thing, 
and  the  plain  meaning  of  the  Act  of 
Parliament,  that  reoovery  and  preservci- 
tion  are  correlative  terms,  and  that  th^y 
both  relate  to  the  ownership  of  the 
property. 

If  that  is  rig^t,  how  does  the  present 
applicant  make  oat  that  ha  has  re- 
covered or  preserved  anything.  He 
docs  not  say  that  he  has  recovered  the 
property,  but  he  satya  he  has  pi«Served 
it.  Now  what  oo0un»d  was  this:  a 
proprietor  of  a  neighbouring  house» 
this  being  a  house  in  course  of  build- 
ing, alleged  that  the  owner  of  this 
house,  a  man  of  the  name  of  Oaacoign^^ 
was  proceeding  to,  b\u|d  his  walls.  U^ 
high,  and  that  by  such  building  he 
would  interfere  with  the  ancient  lights 
of  the  Plaintiff's  house.  .  A  motion  was 
made  for  an  injanetioB»  and  the  motion^ 
as  is  very  common^  not  being  settled 
by  counsel,  was  a  copy  of  the  prayer  of 
the  bill ;  and  the  prayer  of  the  bill  was 
not  only  extended  to  tiie  (njtmetion 
.vbiph  could  be  got  on  interloQi^tocy 
application  to  prevent  the  Defendant 
going  on  further  with  his  buildings, 
but  it  went  on  to  ask  the  Court  to 
order  him  to  puU  down  so  much  of  the 
building  or  w^all  as  had  been  erected 
before  the  suit,  and  which  tended,  or 
was  alleged  to  tend,  to  the  obstruction 
of  the  Plalntira  lights.  The  sofioitor 
appeared  on  ib^t  nootion  for  an  injuno* 
tion  ;  all  that  was  done  was  to  restrain 
the  Defendant  from  proceeding  any 
further,  which,  of  course,  was  not  re- 
covering or  preserving  anything;  no 
order  was  made  for  pulling  down  any- 
thing, and  there  was  liberty  given  to 
the  Defendant  to  pnt  on  a  roof,  he 
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Mr.  Ince,  and  Mr.  Whiiaker,  for  the  Appellant : — 

The  Petitioner  claims  a  lien  under  23  &  24  Vict  c.  127, 8.  28. 
The  bill  sought  a  mandatory  injunction,  and  the  suit  has  presened 


undertaking  to  take  it  down  again  if 
the  Oonrt  so  ordered  at  the  hearing. 
That  is  the  substance  of  what  occurred. 

After  that  the  Defendant  became 
bankrupt,  or  substantially  bankrupt, 
and  a  Mr.  John  Walker  became  his 
trustee.  [His  Honour  considered  the 
evidence  on  the  question  whether  the 
trustee  had  retained  Mr.  Tattershall, 
and  held  the  retainer  not  proved.] 

The  next  step  in  the  proceedings 
which  I  need  notice  is  this,  that  the 
trustee  sold  the  property  to  a  pur- 
chaser, who  had  notice  through  his 
solicitor,  of  the  pendency  of  the  suit. 
The  purchaser  mortgaged  the  property 
to  a  mortgagee,  who  is  also  alleged  to 
have  had  notice  through  his  solicitor, 
and  then  he  mortgaged,  to  Messrs. 
Bass  &  Co,,  who  are  also  alleged,  on 
grounds  which  I  will  presently  con- 
sider, to  have  had  notice.  Before  the 
completion  of  the  sale  the  suit  was 
compromised  on  terms  the  effect  of 
which  is  stated  to  have  been  that  the 
buildings  on  this  property  w^ere  allowed 
to  remain  in  statu  quo.  Then  this 
Petition  is  presented,  asking  for  a  sta- 
tutory charge,  and  asking  also  to  estab- 
lish that  charge  against  all  tbese  people, 
none  of  whom  ever  employed  Mr.  Tat- 
tershaU. 

Now,  as  regards  Messrs.  Bass  &  Co,, 
they  are  not  to  be  liable  if  they  had  no 
notice,  and  I  am  clearly  of  opinion  that 
they  are  not  proved  to  have  had  it. 
What  is  alleged  against  them  is  this, 
that  their  solicitors,  Messrs.  Bass  A 
Jennings^  employed  a  Mr.  Webster,  the 
solicitor  of  the  mortgagor,  to  search 
the  register  for  incumbrances,  and  give 
a  certain  notice.  That  did  not  make 
Mr.  Webster  the  solicitor  of  Bass  ds  Co, 


They  had  their  own  solicitors,  Means. 
Bass  &  Jennings,  who  had  conducted 
the  whole  transaction,  but  they  did,  on 
the  completion  of  the  transaction,  re- 
quest these  people  to  do  for  them,  as 
their  clerks,  this  ministerial  act  I 
think  I  should  be  doing  violeDce  to 
both  the  theory  of  the  cases  and  to  the 
literal  words  of  them  if  I  were  to  bold 
that  that  was  an  employment  which 
made  the  solicitors  of  the  mortgagor 
the  solicitors  of  the  mortgagee,  and 
affected  the  mortgagee  with  notice. 

The  other  ground  on  which  Mcsstsl 
Bass  <k  Co.  were  alleged  to  have  notice 
is  a  very  curious  one.  It  seems  that 
there  was  a  first  mortgage  on  this  ;r> 
perty,  made  by  Oaseaigne  to  a  bmlding 
society  before  the  suit,  whidi  mortgage 
still  remains  unpaid,  and  that  the  title- 
deeds  were,  of  course,  in  the  possesson 
of  the  building  society.  The  solicitor 
to  the  building  society  is  the  same  Ur. 
TattershaU,  and  it  appears  that  Mesen. 
Bass  dk  Jennings  were  aware  ofths; 
they  were  aware,  as  they  bought  sub- 
ject to  the  first  mortgage,  that  there 
was  a  first  mortgage,  and  that  the  deeis 
were  in  the  possession  of  the  first  mort- 
gagee. It  is  said  that,  being  so  aware, 
they  were  bound  to  look  at  the  deeds, 
and  took  the  consequences  of  not  look- 
ing at  them  if  anything  appeared  upon 
them.  Then  it  is  said  that  if  they  had 
gone  to  look  at  the  deeds  they  woaU 
have  been  told  by  the  secretary  or  some 
officer  of  the  building  society  that  the 
deeds  were  not  in  the  actual  pooession 
of  the  building  society,  but  were  in  ^ 
possession  of  their  solicitor,  Mr.  Tci- 
tershaU,  and  if  they  had  gone  to  his 
office  and  seen  him,  Mr.  TaUerMl 
would  certainly  hare  told  item  of  the 
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the  property  from  being  pulled  down*  It  is  not  necessary  that 
the  whole  property  should  be  preserved.  The  keeping  it  in  statu 
quo  is  enough ;  and  it  is  not  necessary  that  the  solicitor  should 
have  done  anything  actively :  Jones  v.  Frost  (1) ;  Pinkerton  v. 
Boston  (2) ;  Twynam  v.  Porter  (3)  ;  Bailey  v.  BirchaU  (4) ;  Baile 
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claim  he  now  makes.  AU  I  can  saj  is, 
that  that,  in  my  opinion,  is  wmething 
like  a  possibility  upon  a  possibility. 
First  of  all,  it  does  not  at  all  follow 
that  he  would  have  been  told  that  the 
deeds  were  in  the  hands  of  the  solicitor, 
the  secretary  might  have  been  good 
enough  to  have  got  the  deeds  to  shew 
him;  and  secondly,  Mr.  TatiersJiaU 
might  have  been  out,  and  one  of  his 
clerks  might  have  shewn  the  deeds  and 
said  nothing  about  it  Notice  of  Mr. 
TattenhaWs  claim  had  no  immediate 
relation  to,  and  no  direct  or  necessary 
connection  with,  the  seeing  the  deeds. 
It  appears  to  me  it  would  be  extrava- 
gant to  carry  the  doctrine  of  construc- 
tive notice  so  far  as  that.  Therefore, 
as  regards  Messrs.  Ban  &  Co,,  I  hold 
they  had  no  notice,  and  are  relieved 
from  all  claim  upon  that  point. 

Then  as  to  the  purchasers  and  the 
other  mortgagees,  who  are  alleged  to 
have  notice,  it  appears  to  me  that  there 
is  no  evidence  that  any  part  of  the  pro- 
perty, that  is  to  say,  qua  property,  or 
the  ownership  of  it,  was  preserved  for 
them.  First,  I  am  not  at  all  satisfied, 
as  a  matter  of  fact^  that  the  Defendant 
was  injuring  the  light  of  the  Plaintiffs. 
Even  if  he  was,  what  really  got  rid  of 
the  claim  was  a  compromise,  the  terms 
of  which  I  know  nothing  about,  but  that 
compromise  was  not  carried  out  or 
effected  by  Mr.  TaiUrah<illf  but  by  a 
subsequent  solicitor  in  the  matter. 
That  seems  to  me  not  to  be  preserving 
the  ownership  of  the  property,  but,  if 
such  an  expressioi^  may  be  used,  pre- 
serving the  property  from  this  claim. 
What  took  place  upon  the  motion  for 


an  injunction  did  but  keep  the  property 
in  skUu  gno,  because  the  injunction 
was  simply  to  prevent  anything  from 
being  done,  and  the  permission  to  erect 
a  roof  was  not  a  preservation  of  the 
property  in  the  sense  required  for  the 
present  purpose,  though  it  was  urged 
in  the  argument,  in  reply,  that  putting 
on  a  roof  would  prevent  the  rain  from 
coming  in  and  damaging  the  property. 
I  do  not  think  that  preservation  in 
the  sense  of  protecting  property  from 
physical  damage  is  within  the  meaning 
of  the  statute.  But  even  if  it  were, 
the  only  charge  I  can  make  is  upon 
what  is  preserved.  When  Dr.  Ltuh- 
ington,  in  the  case  of  The  Philippine 
(Law  Kep.  1  A.  &  E.  309),  points  out 
by  his  order  that  he  must  limit  the 
charge  to  so  much  of  the  money  pre- 
served as  had  got  into  the  property, 
there  he  could  do  it  because  it  was  a 
sum  of  money.  But  how  can  I  do  it 
in  a  case  of  hypothetical  or  possible 
damage  ?  I  cannot  inquire  to  what  ex- 
tent the  property  would  have  been 
damaged,  and  give  an  order  for  an 
amount  not  exceeding  such  an  amount 
as,  upon  inquiry,  I  should  find  to  be  the 
possible  or  probable  damage.  It  does 
not  appear  to  me  that  this  is  the  fair 
meaning  of  the  Act,  or  that  the  Act 
was  intended  to  extend  to  such  a  hypo- 
thetical case  of  protection.  Therefore  I 
hold  that  the  Petitioner  has  wholly 
failed. 

(1)  Law  Rep.  7  Ch.  773. 

(2)  Ibid.  16  Eq.  490. 

(3)  Ibid.  11  Eq.  181. 

(4)  2  H.  &  M.  371.  ^ 
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L.  JJ.       V.  Baile  (1) ;  SchoUfidd  v.  Lockwood  (2) ;  Smith  v.  Winter,  before 
1874       Yice-Cbancellor  James,  Jan.  31,  1870 ;  The  Philippine  (3). 

Mr.  North,  for  the  Eespondents,  was  not  called  upon. 


FOXON 
V, 

Gasooionb. 


Sir  G.  Mellish,  L.  J. : — 

This  is  an  appeal  from  an  order  of  the  Master  of  the  BoUs  dis- 
missing a  petition  by  a  solicitor,  which  asked  that  the  charges  of 
the  solicitor  against  the  Defendant  in  the  suit  might  be  made  a 
charge  on  the  property,  which  was  a  house  alleged  to  ha?e  been 
preserved  by  the  suit. 

The  question  turns  upon  the  construction  of  the  28th  section  of 
the  23  &  24  Vict.  c.  127,  which  says,  "  In  every  case  in  which 
an  attorney  or  solicitor  shall  be  employed  to  prosecute  or  defend 
any  suit,  matter,  or  proceeding  in  any  Court  of  Justice,  it  shall 
be  lawful  for  the  Court  or  Judge  before  whom  any  sudi  suit, 
matter,  or  proceeding  has  been  heard,  or  shall  be  depending,  to 
declare  such  attorney  or  solicitor  entitled  to  a  charge  upon  the 
property  recovered  or  preserved." 

Now  there  have  been  a  great  many  cases  on  this  section,  but  in 
all,  as  far  as  I  have  been  able  to  discover,  in  which  the  charge  has 
been  allowed^  the  suit  or  action  has  related  to  property,  that  is  to 
say,  it  has  been  a  suit  for  the  recovery  of  property  or  for  the  ad- 
ministration of  property,  or  otherwise  dealing  with  the  ownership 
of  property.  No  doubt  it  applies  to  property  of  all  kinds :  perscaial 
property  and  real  property,  corporeal  and  incorporeal  property, 
property  in  possession  and  property  in  remainder  or  reversion. 
Wherever  any  property  has  been  recovered  or  preserved,  there  the 
Act  may  be  paid  to  apply. 

A  large  number  of  the  cases  have  been  suits  for  the  administra- 
tion of  property,  and.  of  course  in  suits  for  the  administration  of 
property,  as  in  suits  for  the  administration  of  the  property  of  a 
testator,  the  Court  decides  and  settles  to  whom  each  portion  of 
that  property  belongs.  In  such  a  suit  property  may  be  either 
recovered  or  preserved,  although,  according  to  the  last  case  before 

•    (1)  Law  Kep.  13  Eq.  497.  (2)  Law  Rep.  7  Eq.  83. 

^    (3)  Law  Rep.  1  A.  &  E.  309. 
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Lord  Sdbome,  it  does  not  necessarily  follow  in  an  administration  L.  JJ. 
snit  that  property  is  recovered  or  preserved,  and  if  it  is  neither  1874 
recovered  nor  preserved,  then  the  Act  does  not  apply.  Foxoh 

Now  the  case  before  us  was  a  snit  respecting  ancient  lights.  It 
was  a  snit  alleging  that  the  Plaintiffs  were  entitled  to  light  to 
certain  windows,  that  the  Defendant  was  raising  his  neighbouring 
buQding,  that  he  had  already  obstructed  the  Plaintiffs'  light,  and 
was  proceeding  to  build  still  higher,  which  would  still  iurther 
obstruct  the  Plaintiffs'  light,  and  the  Plaintiffs  asked  for  an  injunc- 
tion to  restrain  the  building  being  erected  higher  by  the  Defendant, 
and  also  for  a  mandatory  injunction  that  some  portion  of  the 
building  already  erected  should  be  pulled  down.  Subsequently 
the  Defendant  became  bankrupt,  and  the  suit  was  ultimately 
settled  between  the  trustee  in  bankruptcy  and  the  Plaintiffs,  on  the 
terms  that  the  building  should  not  be  raised  any  higher,  but  that 
the  Defendant  or  his  trustee  should  not  be  obliged  to  take  down 
what  had  been  actually  erected.  We  have  now  to  determine 
whether  this  is  a  suit  in  which  property  can  properly  be  said  to 
have  been  recovered  or  preserved. 

The  Master  of  the  Bolls  stated  several  grounds  for  his  judgment, 
but  one  of  the  grounds,  and  the  ground  upon  which  our  judgment 
Tvill  be  based,  was,  that  this  was  not  a  suit  in  which  property  wa& 
recovered  or  preserved,  and  in  my  opinion  that  is  correct. 

The  suit  was  one  relating  solely  to  an  easement.    Now,  first,. 

. 

let  us  suppose  that  the  Plaiuti£&  entirely  succeed  in  such  a  suit, 
that  they  sustain  their  right  to  the  lights,  and  obtain  an  injunc- 
tion preventing  the  Defendant  from  obstructing  them,  could  the 
Plaintiffs'  solicitor  say  that  any  property  was  recovered,  so  as  to 
entitle  him  to  a  charge  upon  it  ?  Would  it  be  possible  to  say  that 
the  house  was  recovered,  or  that  the  house  was  preserved  ?  It 
seems  to  me  that  it  would  be  impossible  to  say  so.  The  title  of  the 
Plaintiffs  to  the  property  in  their  house  is  not  in  question  at  all. 
All  that  can  by  any  possibility  be  said  to  be  recovered  or  pre- 
served,  whichever  wordj'you  choose  to  employ,  is  the  right  to  the 
lights.  How  is  it  possible  to  make  a  charge  upon  a  right  to  the- 
lights?  A  charge  can^only  be  made  upon  the  property  itself 
which  is  recovered* or  preserved,  and  it  cannot  be  made  if  the  suit 

relates  only  to  some  incident  to  the  property.    You  cannot,  as  it 
Vol.  IX.  3  J^  •      1 
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L.  JJ.      appears  to  me,  because  some  benefit  has  been  acquired  to  the 
1874       property,  on  that  account  make  a  charge  upon  the  whole  property. 

Fox<Nf      I^  seems  to  me  impossible  to  make  a  charge  upon  an  easement 
6A8ooiairB«    Supposing  there  is  a  suit  respecting  a  right  of  way,  whether  the 

Plaintiff  has  or  has  not  a  right  of  way  in  a  certain  direction  oyer 

the  Defendant's  dose^  however  that  suit  may  end,  whether  the 
Plaintiff  succeeds  in  establishing  his  right  of  way,  or  whether  the 
Defendant  succeeds  in  establishing  that  there  is  no  right  of  way, 
how  can  it  be  possibly  said  that  any  property  was  either  re- 
covered or  preserved  by  the  result  of  that  suit  ?  If  the  Plaintiff 
succeeds,  his  property  may  be  benefited  by  having  a  right  of  way 
attached  to  it,  and  if  the  Defendant  sue<^eed8,  the  Defendant's 
property  may  be  benefited  by  its  being  established  that  it  is  not 
subject  to  any  such  right  of  way  over  it.  Still  it  appears  to  me 
that  it  cannot  be  properly  said  that  the  property  is  either  re- 
covered or  preserved,  because,  in  my  opinion,  ^'preserved"  is 
used  in  contradistinction  to  ^'  recovered,"  and  *'  preserved  "  means 
preserved  from  the  claim  of  property  which  is  made  by  the  other 
side.  I  doubt  extremely  whether,  in  any  case  where,  if  the 
Plaintiff  succeeds,  it  cannot  be  said  that  he  has  recovered  any 
property,  it  can  properly  be  said,  if  the  Defendant  succeeds,  that 
any  property  has  been  preserved.  Take  the  ordinary  case  of  a 
suit  about  lights;  as  respects  the  Defendant,  there  the  real 
question  is  not  whether  the  Defendant  is  the  owner  of  his 
property,  that  is  not  in  dispute  at  aU ;  the  only  question  is 
whether  he  is  entitled  to  use  his  property  in  a  particular  way,  or 
whether  his  using  it  in  a  particular  way  will  prejudice  the  rights 
of  the  Plaintiff.  Supposing  the  Defendant  succeeds,  and  he  estab- 
lishes that  he  has  a  right  to  use  his  property  in  the  way  in  which 
he  maintains  that  he  has,  I  cannot  see  how  by  that  any  property 
is  either  recovered  or  preserved ;  and  indeed  the  only  g^und  npon 
which  it  was  at  all  plausibly  put  that  any  property  was  recovered 
or  preserved  in  this  case  was,  that  it  so  happens  that  a  mandatory 
injunction  was  asked  for  to  take  down  some  portion  of  the  building 
which  had  been  raised,  and  then  it  was  said,  ^^  Well,  that  portion 
of  the  building  is  preserved.*'  In  my  opinion  it  is  not  preserved 
within  the  true  meaning  of  the  Act,  because  the  property  is  not 
affected.     If  a  mandatory    injunction  had   been  granted  the 
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property  in  the  whole  house,  including  the  erection,  would  have  L.  JJ. 
remained  in  the  Defendant  as  much  after  the  suit  as  it  did  before  ;  1874 
but  he  would  have  been  obb'ged  to  use  it  in  a  particular  way,  and  foxov 
to  diminish  the  height  of  it.  When  he  has  done  that,  the  property 
in  the  bricks,  mortar,  beams,  and  iron  which  raised  it  will  remain 
in  him.  No  property  is  taken  from  him,  and  it  appears  to  me 
that  we  should  be  drawing  a  very  narrow  distinction  indeed  if 
we  came  to  the  conclusion  that  in  suits  respecting  lights^  if  the 
Plaintiff  files  his  bill  before  any  obstruction  has  been  actually 
erected,  and  the  result  of  the  suit  is  that  the  Defendant  maintains 
his  right  to  erect  the  proposed  building,  and  succeeds  altogether, 
and  then  proceeds  to  erect  it,  that  there  no  property  is  preserved, 
but  that  if  the  Plaintiff  asks  for  a  mandatory  injunction,  which  in 
practice  is  very  seldom  granted,  and  the  suit  of  the  Defendant  is 
so  far  successful  that  a  mandatory  injunction  is  not  obtained,  then 
the  property  is  preserved.  In  my  opinion,  aocordiug  to  the  true 
construction  of  the  Act,  in  order  that  the  Act  may  apply,  the  suit 
must  relate  to  the  property  itself,  which  property  itself  must  be 
either  held  to  be  the  property  of  the  Plaintiff,  or  be  held  to  be 
the  property  of  the  Defendant,  and  the  Act  cannot  be  made  to 
apply  to  suits  which  do  not  relate  either  to  the  recovery  of 
property  or  the  administration  of  property,  but  only  to  rights  in 
the  nature  of  easements  which  the  owner  or  occupier  of  one 
property  may  have  against  the  owner  or  occupier  of  another. 

It  is  said  that  this  Act  ought  to  be  liberally  construed,  and 
although  for  some  purposes  that  may  be  so,  yet  I  have  very  con- 
siderable doubt  whether  great  harm  would  not  be  done  if  it  were 
extended  to  suits  of  this  kind.  Suits  relating  to  easements  some- 
times involve  very  important  questions,  and  are  of  considerable 
importance  to  the  person  who  is  the  owner  of  the  property; 
but  they  very  often  relate  to  extremely  trifling  questiona,  and 
I  doubt  whether  it  would  be  for  the  public  good  that  in  every 
case  where  there  is  a  dispute  relating  to  an  easement,  the  value  of 
which  may  be  extremely  trifling,  the  solicitors  should  be  en- 
couraged to  go  on  by  knowing  that  if  their  client  is  successful 
their  costs,  however  long  the  litigation  may  be  carried  on,  will 
be  a  charge  on  his  property  which  is  benefited.    I  think  that  to 

lay  down  such  a  rule  would  be  to  stretch  the  words  of  the  Act 

32^2  1 
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L.  JJ.  beyond  their  natural  meaning,  and  in  a  manner  not  within  the 

1874  principle  upon  which  the  Legislature  acted,  in  enacting  that  the 

^^^  costs  of  the  solicitor  shall  be  a  charge  upon  the  property  recovered 

GAs^i,..  orpreseryed. 

Sir  W.  M.  Jaues,  L  J. : — 

I  am  of  the  same  opinion. 

The  appeal  will  be  dismissed  with  costs. 

Solicitors:  Mr.  E.  B.  TcUiersihaJl;  Messrs.  Boyle  dh  Edward$, 


July  15. 


L.  JJ.  In  re  RUBY  CONSOLIDATED  MINING  COMPANY. 

^^"^^  ASKEW'S  CASE. 

JRectifying  Begister — Removing  Name  of  Shareholder — Fraud — Action  <tf  Z«ir 
—Discretion,  under  Companies  Act,  1862  (25  &  26  Viet,  c  89).  s.  35. 

Where  a  bolder  of  fully  paid-up  shares  applied  to  have  his  name  remored 
from  the  list  of  shareholders,  alleging  that  he  was  induced  to  take  shares  If 
fraud,  and  the  facts  alleged  by  him  were  denied  by  the  company,  the  Goori 
refused  to  make  any  order  under  the  35th  section  of  the  Companiet  Ady 
1862,  until  the  applicant  had  tried  the  question  at  law  in  an  actkui  to 
recover  what  he  had  paid  on  the  shares. 

Order  of  Malins,  V.C,  discharged. 

X  HIS  was  a  motion  under  the  35th  section  of  the  Companies  Ad, 
1862  (25  &  26  Yict.  c.  89),  to  have  the  name  of  the  applicant, 
Mr.  AsJcew,  removed  from  the  list  of  shareholders  of  the  Bdg 
Consolidated  Mining  Company ^  on  the  ground  that  he  had  been 
induced  to  become  a  member  of  the  company  by  means  of  mis- 
representations in  the  prospectus. 

The  prospectus  stated  that  the  company  was  formed  to  work 
certain  mines  in  California^  which  had  been  purchased  by  the 
company  for  £285,000^  and  that  the  titles  to  them  had  been 
investigated  and  found  to  be  perfect. 

Mr.  AsTcew  applied  for  shares,  and  was  allotted  fifty  £10  shares, 
which  he  paid  up  in  full  on  the  4th  of  June,  1872. 

The  misrepresentations  relied  on  were  the  non-statement  of  » 
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certain  arrangement  as  to  paying  the  shares  in  cash,  and  as  to       L.  JJ. 
providing  thereout  for  the  directors'  qualification,  and  the  state-       1874 
ment  as  to  the  titles  having  been  investigated;  and  also  the  non-  Askiw^sOase. 
statement  of  the  fact  that  the  same  property  had  a  short  time 
previously  been  sold  for  £40,000  by  one  Hartmoni,  a  director,  to 
the  person  from  whom  the  company  purchased. 

The  grounds  of  defence  were  delay  and  that  the  prior  sale  by 
Hartmont  was  not  at  the  time  known  to  any  of  the  other  directors ; 
and  as  to  the  other  matters,  the  articles  of  association  were  relied 
upon.  Several  of  the  allegations  of  Mr.  Askew  were  denied  on 
behalf  of  the  company. 

The  yice-Chancellor  Molina  made  an  order  to  have  the  appli- 
cant's name  excluded  from  the  list  of  shareholders;  and  the 
company  appealed. 

Mr.  Cottony  Q.C.,  and  Mr.  Kekewkh^  for  the  company : — 

We  contend  that  there  was  no  such  fraud  as  would  justify  the 
€ourt  in  relieving  Askew  ;  and,  moreover,  that  he  took  no  steps  to 
be  relieved  until  long  after  he  knew  all  the  facts  on  which  he  now 
relies.  The  alleged  fraud  is,  at  all  events,  that  of  one  of  the  direc 
tors  and  not  of  the  company,  which  was  itself  deceived.  The 
shares  are  all  fully  paid,  and  Askew  is  under  no  liability.  His  only 
object  is  to  get  the  opinion  of  this  Court  to  assist  him  in  an  action 
At  law  for  the  recovery  of  the  money  he  has  paid. 

Mr.  Olasse,  Q.C.,  and  Mr.  Oraham  Eastings,  for  Mr.  Askew^  cited 
as  authorities  for  the  removal  of  the  name.  Ship's  Case  (1),  Ex 
T^rte  Lob  (2),  Oakes  v.  Turquand  (3),  and  Ex  parte  Ward  (4). 
No  doubt  the  Court  has,  under  sect.  35,  a  discretion,  but  that 
discretion  is  not  arbitrary,  and  must  be  exercised  under  fixed  rules ; 
-and  the  rule  is,  that  a  shareholder  who  has  been  deceived  can 
have  his  name  taken  off  the  list. 

Sir  W.  M.  James,  L  J. : — 

The  Yice-Chancellor  does  not  appear  to  have  apprehended  that 
in  making  this  order  he  was  really  determining  the  very  matter 
which  would  have  to  be  determined  in  an  action  by  Mr.  Askew 

(1)  2  D.  J.  A;  S.  644.  (3)  Law  Rep.  2  H.  L.  325. 

(2)  34  L.  J.  (Ch.)  609.  (4)  Ibid.  3  Ex.  180. 
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li.  JJ.      against  the  company  for  money  had  and  received.    The  moment 
1874        it  has  been  determined  by  a  Court  of  competent  jnrisdiction  that  a 
Askew'sGase.  i^c^  never  was  a  shareholder,  it  becomes  a  mere  matter  of  coarse 
*""'        that  in  an  action  for  the  money  he  has  paid  for  his  shares  he  mnst 
recover.    On  the  trial  of  his  action  Mr.  Askew  would  merely  pro- 
duce the  order  of  the  Yice-Chancellor,  and  all  those  consequences 
would  follow.    That  being  so,  I  think  there  would  be  no  advan- 
tage,  buty  on  the  contrary,  a  great  disadvantage,  in  now  trying 
this  motion  on  its  merits  instead  of  having  it  tried  in  the  best 
way — that  is  to  say,  before  a  jury,  when  all  the  witnesses  will  be 
examined  viva  voce,    Mr.  Askew,  having  paid  upon  his  shares  in 
fully  will  incur  no  liability  by  remaining  on  the  register,  and  all 
he  wants  is  to  get  his  money  back. 

The  Yice-Chancellor's  order  must  be  discharged,  and  the  motion 
will  stand  over,  with  liberty  to  Mr.  Askew  to  take  such  proceedings 
as  he  may  be  advised.  The  costs  of  this  application  will  be  dealt 
with  when  the  motion  is  brought  on  again. 

Sib  G.  Mellish,  L.  J. : — 

I  think  it  clear,  that  under  sect.  35  of  the  Act  of  1862,  the 
Court  has  a  discretion,  if  the  case  cannot  properly  be  tried  on  a 
motion  like  this,  to  refuse  to  determine  it  until  an  action  or  suit 
has  been  brought.  And  I  think  there  is  good  reason  for  taking 
that  course  in  the  present  case,  because  Mr.  Askew^s  shares  being 
fully  paid  up,  he  does  not  run  the  risk  which  an  ordinary  share- 
holder would  run  by  remaining  on  the  register.  An  ordinaij 
shareholder  would  be  entitled  to  be  released  at  once  from  the  risk 
of  loss  and  of  liability  by  calls  in  case  a  winding*up  order  should 
be  made  while  his  name  remained  on  the  register.  Here,  the  only 
question  is,  whether  Mr.  Askew  is  entitled  to  recover  back  the 
money  which  he  has  paid.  That  question  will  be  more  properlj 
tried  in  an  action  at  law,  for  it  involves  very  serious  charges  of 
fraud  against  gentlemen  of  respectability  who  were  directors  of 
the  company.  It  would  be  more  just  to  them  that  the  question 
should  be  determined  in  the  ordinary  way. 

Solicitors :  Messrs.  Sarper,  Broad,  &  Baticock  ;  Messrs.  Marttify 
Tarry,  d  Stewart. 
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JEx  parte  XELGBLEY.    In  re  WIRE.  L.JJ. 

Bankruptcy — PracHce — Rehearing — Extent  of  Jurisdiction — Pendency  of  Ap*         J^ 
peal — Additional  Evidence  on  Appeal — Bankruptcy  Act^  1869  (32  A  33  J^f^^  5  12  26. 
Vict,  c  71),  8.  71.  -^  ' 

On  an  application  to  direct  a  rehearing  of  a  case 'by  the  Connty  Court 
Judge,  it  was  held  by  the  Chief  Judge  in  Bankruptcy  that  the  jurisdiction 
to  rehear  given  by  sect.  71  of  the  Bankruptcy  Act,  1869,  in  a  proper  case 
was  almost  without  limit ;  and  that  the  fact  that  an  appeal  from  the  original 
order  was  pending  did  not  prevent  the  Court  from  rehearing  the  case.  But 
the  Chief  Judge  held  that  under  the  circumstances  the  County  Court  Judge 
was  right  in  refusing  the  rehearing.    He  also  affirmed  the  original  order. 

On  appeal  from  both  orders,  the  Lords  Justices  affirmed  the  order  refusing 
a  rehearing,  and  heard  the  other  appeal  with  additional  viva  voce  evidence. 

XHIS  was  an  appeal  from  two  orders  of  the  Chief  Judge  in 
Bankruptcy. 

Qeorge  Wike  and  John  MeUin  Wike,  who  were  merchants  in 
partnership  at  Manchesier  and  elsewhere,  under  the  firm  of  John 
Wike  dt  Son,  stopped  payment  in  October,  1872,  and  they  were 
afterwards  adjudicated  bankrupts  in  the  Manchester  County  Court. 
A  proof  for  £14,259  was  carried  in  against  their  joint  estate  by 
Mr.  James  KeigUey.  The  proof  was  founded  upon  some  guaran- 
tees given  in  the  name  of  the  firm.  The  trustee  in  the  bank- 
ruptcy rejected  the  proof  on  the  ground  that  the  guarantees, 
though  giyen  in  the  name  of  the  firm,  did  not  bind  them,  because 
they  were  signed  by  /.  M.  Wike  without  the  authority  of  his 
partner.  The  matter  was  referred  to  the  Judge,  and  an  issue  was 
tried  by  him  without  a  jury  on  the  18th  of  July,  1873,  and  he 
affirmed  the  decision  of  the  trustee,  and  rejected  the  proof.  Some 
additional  evidence  was  subsequently  discovered,  and  on  the  7th 
of  January,  1874,  an  application  was  made  to  the  County  Court 
Judge  for  a  rehearing. 

At  this  time  an  appeal  to  the  Chief  Judge  from  the  original 
decision  was  pending,  and  the  County  Court  Judge  thought  that, 
under  these  circumstances,  he  had  no  jurisdiction  to  entertain  the 
application  for  a  rehearing.  The  Chief  Judge,  however,  expressed 
his  opinion  that  the  pendency  of  the  appeal  did  not  afiect  the 
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jurisdiction  of  the  County  Court  Judge  as  to  the  rehearing,  and 
the  case  was  referred  back  to  him,  and  the  hearing  of  the  appeal 
was  ordered  to  stand  over.  The  application  for  a  rehearing  was 
then  renewed  in  the  County  Court  on  the  3rd  of  March,  and  waa 
refused  by  the  Judge.  Mr.  Keighley  appealed  to  the  Chief  Judge 
in  Bankruptcy,  who  held  that  the  County  Court  Judge  had  foil 
jurisdiction  to  rehear  the  case  if  he  had  thought  it  a  proper  case 
for  .rehearing,  but  considered  that  his  discretion  had  been 
soundly  exercised  in  refusing  to  grant  the  application  under  the 
circumstances  of  the  case,  and  therefore  dismissed  the  appeal  (1). 
The  Chief  Judge  also  subsequently  dismissed  the  appeal  from 
the  original  decision  of  the  County  Court  Judge  upon  the  merits, 
and  Keighley  appealed  from  both  orders  of  the  Chief  Judge. 

(1)  1874.  April  27. 
Sib  Jambs  Bacon,  C.J. : — 


The  question  before  me  is  really  a 
narrow  one.  Application  was  made  to 
the  learned  Judge  to  rehear  a  case 
which  he  had  heard  on  a  former  occa- 
sion. He  was  of  opinion  that  the  new 
eyidenoe  which  was  brought  before 
him  did  not  justify  his  interference 
with  the  decision  which  had  been 
already  pronounced,  and  he  therefore 
declined  to  have  a  re>litigation  of  a 
matter  which  he  had  disposed  of. 

Having  listened  to  the  learned  Judge's 
judgment,  I  must  confess  that  I  should 
take  a  much  more  extensive  view  of 
that  discretion  which  the  71st  section 
of  the  Act  gives  with  r^ard  to  re- 
hearings  than  he  seems  to  have  taken ; 
nor  do  I  think  there  would  have  been 
any  danger,  if  he  had  thought  right  to 
do  80,  in  rehearing  this  case,  because  it 
could  hardly  have  been  said  he  was 
initiating  a  new  kind  of  proceeding, 
ainoQ  the  practice  of  rehearing  jnoper 
oases  on  proper  materials  is  of  very 
considerable  antiquity.  It  is  a  part  of 
the  practice  in  bankruptcy  which  exists 
in  as  much  force  now  that  the  71st 
section  is  part  of  the  law  of  bankruptcy 
as  it  did  before. 


[His  Honour  then  referred  to  the 
evidence,  and  added : — '\ 

The  only  question  which  I  have  to 
consider  is  whether  the  learned  Jadge, 
having  decided  as  he  did  on  the  first 
occasion,  having  in  his  mind  what  he 
had  then  done  and  the  evidence  on 
which  he  had  acted,  and  being  inrited 
now  to  consider  the  additional  evi- 
dence, was  right  in  saying,  "That 
evidence  does  not  change  my  opinion ; 
the  case,  notwithstanding  that  evi- 
dence, remains  exactly  as  it  was  when 
1  considered  it  in  the  first  instance." 
Ascribing  to  the  learned  Judge,  as  I 
have  said,  a  larger  discretion  than  he 
seems  to  have  thought  he  had,  being  of 
opinion  that  the  discretion  ^is  almost 
without  limit  in  proper  cases,  and  that 
there  ought  to  be  no  hesitatioo  in 
exercising  it,  I  cannot  say  I  think  that 
if  I  had  been  in  his  place  I  shouhl  bar 
decided  otherwise  than  he  did,  or  that 
I  should  not  have  refused,  on  such  ad- 
ditional evidence  as  was  tdidend  to 
him,  to  rehear  a  case  which  had  been 
already  disposed  of  on  the  evidene 
previously  brought  before  him.  1  am 
of  opinion,^therefore,  that  I  must  refiue 
this  appeal 
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Mr.  De  Oex,  Q.C.^  and  Mr.  Ambrose  (Mr.  Q,  W.  Lawrance  with       L.  J  J. 
them),  for  the  Appellant : —  1874 

Before  the  Act  of  1869  it  was  almost  a  matter  of  course  to  allow     Bx  paru 
rehearings  in  the  Court  of  Bankruptcy.     Under  the  71st  section       j^  ^ 
of  the  Act  of  1869  the  discretion  of  the  Court  is  as  large  as  it  was       Wmt. 
before.    Our  object  in  asking  for  a  rehearing  is  to  adduce  the 
evidence  of  an  accountant  which  throws  great  light  on  the  trans- 
action, and  to  state  our  case  afresh   before  the  County  Court 
Judge  (1).    If  the  Court  should  be  against  us  on  the  question  of 
rehearing,  we  ask  to  haye  an  opportunity  of  adducing  fresh 
evidence  here. 

Mr.  LitUe,  Q.C.,  and  Mr.  Jordan  (Mr.  FitUay  Knight  with 
them),  for  the  trustee : — 

The  Court  will  not  grant  a  rehearing  after  the  expiration  of 
twenty-one  days  from  the  original  hearing,  after  the  analogy  of 
the  rule  in  the  case  of  appeals,  unless  a  special  case  be  made  out : 
Ex  parte  Brown  (2).  In  the  present  case  no  application  for  a  re- 
hearing was  made  for  nearly  six  months  after  the  original  hearing. 
If  the  case  were  reheard,  the  affidavit  of  the  accountant  could  not 
be  received,  for  it  is  not  evidence.  He  could  only  form  his  opinion 
from  the  books,  which  are  themselves  in  evidence.  The  question 
of  rehearing  is  a  matter  of  discretion  with  a  Judge,  and  this  Court 
will  be  reluctant  to  interfere  with  his  decision. 


Sir  W.  M.  James,  L.  J. : — 

We  think  that  a  rehearing  before  the  County  Court  Judge  ought 
not  to  be  granted.  But  we  cannot  satisfactorily  dispose  of  the 
appeal  on  the  merits  without  examining  the  two  Messrs.  Wike  in 
Court.  We  will,  therefore,  allow  the  case  to  stand  over  for  a  fort- 
night in  order  that  they  may  attend  in  Court  for  that  purpose ; 
but  the  Appellant  must  pay  all  the  costs  of  their  attendance,  and 
of  the  additional  day  of  hearing. 

(1)  The  following  cases  were  cited  70) ;  Ex  parte  Imbert  (1  De  G.  &  J. 

At  the  hearing  before  the  Chief  Judge :  152) ;  Ex  parte  Jackson  (3  Dea.  651). 

Ex  parte  lavender  (2  Mont.  &  A.  117) ;  (2)  Law  Hep.  9  Ch.  304. 
Ex  parte  Cunningham  (3  Dea.  &  Gh. 
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L.  JJ.  Jane  26.     On  this  day  the  two  Messrs.  Wike  were  examined  in 

1874        Courts  and  the  case  was  argned  on  the  merits  by  the  same  connseL 


KEIOHI.BV.  The  Lords  Justioes  were  of  opinion,  on  the  result  of  the 
In  r$  evidence,  that  /.  M.  Wike  had  authority  to  sign  the  guarantees 
—  in  the  name  of  the  firm.  They  accordingly  discharged  the  order 
of  the  County  Court  Judge,  and  directed  the  proof  on  the 
guarantees  to  be  admitted.  The  appeal  against  the  order  of  the 
Chief  Judge  dismissing  the  application  for  a  rehearing  was  dis- 
missed with  costs. 

;    Solicitors  for  the  Appellant :  Messrs.  Mackrell  dt  Co. 

Solicitors  for  the  Trustee :  Messrs.  Torr  &  Co,,  agents  for  Mesra, 
Sale,  Shipman,  &  Co.,  Manchester. 


L.JJ.  JtejparfeNADEN.    I»f«  WOOD. 

,^^         ProvahU  Debt — Debt  capable  of  being  fairly  estimated — Separatum  Deei— 
Jidy  10.  Annuity — Invalid  Marriage  —  Deceased  Wif^e  Sister  —  Bankrvpicy  Ady 
1869  (32  <fc  33  Vict.  e.  71),  «.  31. 

A  man  went  through  the  ceremony  of  marriage  with  a  sister  of  his  deoessed 
wife,  and  Hved  with  her  as  his  wife.  They  afterwards  separated,  and  a  sepaii- 
tion  deed  in  the  ordinary  form  was  execnted,  in  which  she  was  described  as 
his  wife,  and  he  covenanted  with  the  trustees  of  the  deed  to  pay  her  as 
annuity  for  their  joint  lives.  There  was  a  proviso  that,  if  the  parties  shonld 
live  together  again  by  mutual  consent,  the  deed  should  become  void.  The 
annuity  was  paid  for  twelve  years,  and  then  the  man  became  bankrupt:— 

Edd  (affirming  the  decision  of  Bacony  G.J.),  that  the  value  of  the  future 
payments  of  the  annuity  was  capable  of  estimation,  and  was  provable  in  tire 
bankruptcy. 

As  the  parties  never  could  legally  live  together  as  husband  and  wife,  the 
proviso,  making  the  deed  void  in  the  event  of  their  doing  so,  must  be  dis- 
regarded. 

XHIS  was  an  appeal  from  a  decision  of  the  Chief  Judge  in 
Bankruptcy. 

Preyiously  to  October,  1858,  W.  B.  Wood  was  living  with  a  sister 
of  his  deceased  wife  as  his  wife.  He  had  gone  through  the  form  of 
marriage  with  her.  Differences  took  place  between  them,  and  they 
agreed  to  live  separately,  and  a  deed  was  executed  in  the  ordinary 
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form  of  a  separation  deed  between  husband  and  wife.  This  deed 
was  dated  the  5th  of  October,  1858,  and  was  expressed  to  be  made 
between  W.  B.  Wood  of  the  first  part,  Mary  Wood,  his  wife,  of  the 
second  part,  and  John  Dennis  and  Noah  Naden  of  the  third  part. 
It  contained  a  recital  that  differences  had  arisen  between  W.  B. 
Wood  and  Mary  Wood,  and  that  they  had  agreed  thenceforward  to 
live  separate  and  apart ;  and  by  it  W.  B,  Wood  covenanted  mih 
Dennis  and  Naden  that  it  should  be  lawful  for  Mary  Wood  thence- 
forth to  live  separate  and  apart  from  him,  as  if  she  were  sole  and 
unmarried,  and  that  he  would  not  at  any  time  thereafter  molest, 
annoy,  or  in  any  manner  interfere  with  her,  nor  by  proceedings  in 
the  Ecclesiastical  Courts  or  otherwise  attempt  to  compel  her  to 
reside  with  him ;  and  that  he  would,  during  the  jomt  liyes  of  him- 
self and  Mary  Wood,  pay  to  her,  or  to  Dennis  and  Naden  for  her 
use,  the  yearly  sum  of  £40.  And  in  consideration  of  the  premises 
Dennis  and  Naden  jointly  and  severally  covenanted  with  W.  J3. 
Wood  that  Mary  Wood  should  not  at  any  time  thereafter  molest^  or 
annoy,  or  in  any  manner  interfere  with  W,  jB.  Wood,  nor  by  pro- 
ceedings in  the  Ecclesiastical  Courts  or  otherwise  attempt  to  compel 
him  to  reside  with  her ;  and  further,  that  she  should  not,  after  the 
expiration  of  one  month  from  the  date  of  the  deed,  reside  within 
five  miles  of  the  then  residence  of  W.  B.  Wood,  so  long  as  he  should 
reside  there ;  and  further,  that  she  should  not  take  any  proceedings 
against  W.  B.  Wood  for  compelling  payment  to  her  of  any  future 
or  other  alimony  or  maintenance  than  the  above  annuity ;  and 
further,  that  Dennis  and  Naden  would  indemnify  Wood  from  all 
debts,  contracts  and  engagements  that  should  or  might  thereafter 
be  contracted  or  entered  into  by  Mary  Wood,  and  from  all  actions, 
suits,  claims,  and  demands  whatsoever  on  account  thereof  or  in 
relation  thereta  Provided  always,  that  if  W.  B.  Wood  and  Mary 
Wood  should  at  any  time  thereafter  by  their  mutual  consent  live 
together  again,  then  the  deed  and  every  clause  therein  contained 
should  thenceforth  be  and  become  absolutely  null  and  void. 

After  this  deed  was  executed  the  parties  lived  separate,  and  the 
annuity  was  regularly  paid  by  Wood  till  the  year  1870.  He 
married  again,  and  Mary  Wood  married  a  Mr.  Spencer,  who  after- 
wards died. 

On  the  26th  of  June,  1871,  Wood  was  adjudged  a  bankrupt  in 
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L.  JJ.      the  Kingston  County  Court.    The  trustees  of  the  separation  deed 

1874       tendered  a  proof  for  £16  ISs.  3(2.  arrears  of  the  annuity  due  at  the 

ExparU     Commencement  of  the  bankruptcy^  and  £250  lO^.,  the  estimated 

Nadet.      yalue  (as  found  by  an  actuary)  of  the  future  payments.     The 

Wood.       Judge  was  of  opinion  that  there  was  good  consideration  for  the 

deed,  but  that  the  value  of  the  future  payments  was  incapable  of 

being  fairly  estimated.    He  therefore  admitted  the  proof  for  the 

arrears,  but  rejected  the  remainder  of  the  claim. 

The  trustees  of  the  deed  appealed  from  this  decision  to  the  Chief 
Judge  in  Bankruptcy. 

The  Chief  Judge  was  of  opinion  that,  as  the  parties  could  neyer 
legally  live  together  as  husband  and  wife,  the  proviso  making  the 
deed  void  in  the  event  of  their  doing  so  must  be  disregarded,  and 
that  the  value  of  the  future  payments  of  the  annuity  was  capable 
of  estimation,  and  was  provable  in  the  bankruptcy.  The  trustee 
in  bankruptcy  appealed  from  this  decision. 

Mr.  Bobertson  QrijffUhs  (Mr.  Josiah  Wilkinson  with  him),  for  the 
Appellant : — 

.  There  was  no  consideration  for  the  deed,  for  there  was  no  obli- 
gation on  the  part  of  the  bankrupt  to  provide  for  the  maintenance 
of  the  lady,  and  none  on  her  part  to  reside  with  him.  Moreorer, 
the  debt  is  not  provable,  because  it  is  incapable  of  being  fairly 
estimated,  and,  therefore,  is  not  provable  under  the  31st  section 
of  the  Bankruptcy  Ad,  1869.  It  is  impossible  to  say  when  these 
parties  may  return  to  live  together.  An  annuity  subject  to  a 
similar  contingency  was  held  not  to  be  provable  under  the  former 
Bankruptcy  Act  in  Mudge  v.  Bowan  (1).  Brett  v.  Jackson  (2)  is 
also  in  point. 

Mr.  E.  W.  Lord,  for  the  trustees  of  the  settlement,  was  not 
called  on. 

Sib  W.  M.  James,  L. J. ; — 

I  am  of  opinion  that  the  Chief  Judge's  decision  was  quite  right 
I  think  that  the  County  Court  Judge  did  not  address  his  mind  to 
the  fiEu;t  that  the  provision  in  the  separation  deed  was  wholly  void. 

(1)  Law  Rep.  3  Ex.  86.  (2)  Law  Bep.  4  C.  P.  259. 
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It  is  quite  impossible  that  this  man  and  this  woman  can  ever 
live  together  as  husband  and  wife  in  the  present  state  of  the  law ; 
and  the  Court  cannot  contemplate  an  alteration  in  the  law.  If  the 
condition  contemplated  their  living  together  not  as  husband  and 
wife,  it  was  contra  honos  mores,  and  for  that  reason  void.  The 
condition  being  a  condition  subsequent,  the  deed  must  be  read  as 
if  the  proviso  in  question  did  not  form  part  of  it  So  read,  it  is 
an  ordinary  deed  of  covenant  for  payment  of  an  annuity  to  a 
person  for  life,  and  the  annuity  is  clearly  capable  of  being  esti- 
mated, and  may  be  proved  under  the  31st  section  of  the  Bank-^ 
rvpley  Aet,  1869.    The  appeal  must  be  dismissed  with  costs. 
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Sib  6.  Mellish,  L.  J.,  concurred. 

Solicitors  for  the  Appellant :  Messrs.  WilkiiMon  dt  Hatdett. 
Solicitor  for  the  Respondents :  Mr.  E.  M.  Hare. 


Ex  parte  BAUM.    In  re  EDWARDS. 

Bankruptcy — Liquidation — D^t  not  provable  ^Declaration  containing  Counts 
in  Tort  a$  weU  as  Counts  in  Contract — Bankruptcy  Act,  1869,  «.  31 — 
Bankruptcy  Bides,  1870,  r.  260 — Besdlution  for  Composition — Election  qf 
Creditor  to  proceed  at  Law, 

A  creditor  brought  an  action  at  law  against  his  debtor,  in  which  he  joined 
conntfl  in  contract  for  breach  of  promise  in  not  accepting  certain  bills  of  ex- 
change, with  counts  in  tort  for  misrepresentations  contained  in  a  letter 
written  by  the  debtor.  The  debtor  afterwards  filed  a  petition  for  liquidation, 
and  the  creditors  agreed  to  a  composition : — 

Held,  that  the  debtor  was  entitled  to  an  injunction  to  restrun  the  Plaintiff 
from  proceeding  at  law  on  the  counts  in  contract,  but  that  the  Ck)urt  had  no 
jurisdiction  to  restrain  him  from  proceeding  on  the  counts  in  tort : 

ffdd,  also,  that  the  creditor  having  elected  to  proceed  at  law,  could  not 
receiTe  a  composition  in  respect  of  what  he  might  fail  to  recoyer  in  the 
action. 

XHIS  was  an  appeal  from  an  order  of  Mr.  Registrar  Murray, 
sitting  as  Chief  Judge  in  Bankruptcy. 

J.  Edwards  and  E.  E.  Westphal  carried  on  the  business  of  com- 
mission agents  in  London,  under  the  firm  of  Edwards  dt  Westphal. 


L.JJ. 
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L.  JJ.  In  January,   1871|  Messra.  EAw(»rd$  A  Wedpkal  applied  to 

1874  Messrs.  Bawm  A  Liq^mann,  bankers  at  Daneiff,  to  discount  biUs 

j^Tporfa  drawn  on  them  by  Mr.  /.  O.  Ord  ;  and  in  reply  to  their  inqoiries 

^^^  respecting  the  respectability  of  Mr,  Ord,  they  wrote  to  them  the 

EswABDs.    following  letter : 
—  "  ZoncZofi,  14th  Jannary,  1871. 

^*  We  wrote  yon  on  the  11&  inst,  and  owe  yon  still  an  answer 
to  your  inquiry  respecting  Mr.  /•  (?.  Ord.  This  gentleman  is  a 
highly  respectable  and  honourable  man,  who  was  for  ten  years 
engaged  in  our  office,  and  with  whom  we  intend  to  do  business  to  a 
considerable  extent  in  the  course  of  the  year.  You  can  therefore 
always  take  as  firmly  settled  that  we  shall  ever  accord  the 
promptest  protection  to  Mr.  Ord^s  drafts,  as  the  same  would  surely 
not  come  to  you  with  bills  on  us  for  the  drawing  which  he  is  not 
authorized.  It  could  thus  only  be  prejudicial  to  his  credit  with 
respect  to  ourselves  if  we,  in  conformity  with  your  wish,  were  \o 
open  a  credit  with  you  for  Mr.  Ord  for  a  limited  sum,  whilst  we 
are  firmly  conyinced  that  it  is  to  your  interest  alone  in  this  respect 
to  treat  Mr.  Ord  without  any  limit  whatever. 

"Yours  respectfdlly, 

*"  Edwards  &  Wes^hdr 

In  reliance  on  this  letter,  Baum  &  Liepmann  in  August,  1873, 
discounted  various  bills  drawn  by  Ord  on  Edwards  A  Westfhaily  but 
which  the  latter  firm  refused  to  accept,  on  the  ground  that  Ord 
was  not  authorized  to  draw  them. 

On  the  3rd  of  September,  1873,  Ba%m  A  Liefmann  broughian 
action  in  the  Court  of  Common  Pleas  against  Edwards  A  Wedfhcl 
for  their  loss  in  discounting  these  bills.  The  first  count  of  the  de- 
claration was  for  breach  of  contract  in  refusing  to  accept  the  biUs, 
and  the  usual  money  counts  were  added.  The  second  and  third 
counts  were  for  damages  sustained  by  the  Plaintiffs  through  the 
representations  contained  in  the  letter  of  the  14th  of  January, 
1871,  which  they  alleged  to  be  false  and  finaudulent  The  damages 
were  laid  at  £4000. 

On  the  24th  of  December,  1873,  the  Defendants  pleaded  the 
general  issue  to  all  these  counts. 

On  the  23rd  of  April,  1874,  the  Defendants  filed  their  petition 
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for  liquidation ;  and  on  the  14th  of  May  an  eztraordinaiy  resoliu  L.  jj. 

tion  to  accept  a  compoation  of  5a.  in  the  pound  was  agreed  to  by  1874 

the  requisite  majority  of  creditors,  and  sabsequently  confirmed.  jsToarfe 

On  the  Ist  of  July,  1874,  Edwards  dt  Wedphd  applied  to  the  ^^^* 

Registrar  for  an  order  restraining  Baum  dt  Liymann  from  pro*  Edwjuum. 

ceeding  with  this  action,  whidi  order  the  Begistrar  granted ;  and  *"" 
Baum  dt  lAepmann  appealed  irom  that  decision. 

Mr.  Be  Oex,  Q.C,,  and  Mr.  Brought  for  the  Appellants : — 

The  Court  has  no  jurisdiction  to  make  the  order  appealed  £r(Hn. 
Rule  260  of  the  Bavkrwptcy  Bules,  1870,  which  follows  the  words 
of  the  13th  section  of  the  Banhrupioy  Aol,  1869,  only  empowers 
the  Court  to  restrain  proceedings  at  law  against  the  debtor  in 
respect  of  any  debt  provable ;  and  under  the  Slst  section,  no 
demands  in  the  nature  of  unliquidated  damages,  arising  otherwise 
than  by  reason  of  a  contract  or  promise,  are  proTable.  It  is  true 
that  some  of  the  counts  of  the  declaration  were  on  contract,  but 
we  are  willing  to  strike  them  out,  and  proceed  only  on  those 
which  are  based  on  the  Defendants'  tortious  misrepresentation. 

Mr.  Window,  Q.C.,  and  Mr.  Bohon,  for  the  debtors  :-* 

The  demand  of  the  Appellants  against  us  is  substantially  one 
arising  out  of  contract.  If  bills  had  been  accepted,  they  could 
have  maintained  no  action  on  the  letter  complained  of.  It  would 
be  an  evasion  of  the  Act^  and  contrary  to  the  policy  of  the  bank* 
mptcy  laws,  if  a  creditor  whose  real  claim  arose  out  of  contract 
could  add  a  count  to  his  declaration  alleging  fraud,  and  so  avoid 
an  injunction. 

Sib  G.  Mktj.tsh,  L J. : — 

This  is  an  application  by  liquidating  debtors  to  restrain  an 
action  at  law  against  them  under  Bule  260  of  the  Bankruptcy 
Bulea,  1870,  by  which  the  Court  may  at  any  time  after  the 
presentation  of  a  petition  for  liquidation  restrain  further  proceed- 
ings in  any  action  against  the  debtor ''  in  respect  of  any  debt 
provable."  The  31st  section  of  the  Bankruptcy  Act,  1869,  enacts 
that  *'  demands  in  the  nature  of  unliquidated  damages  arising 
otherwise  than  by  reason  of  a  contract  or  promise  shall  not  be 
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L.  JJ.      provable  in  bankruptcy ."     It  is  therefore  dear  that  damages  for 
1S74       false  representation  are  not  provable,  and  that  the  Court  of  Bank- 
Exparu     i^ptcy  has  no  jurisdiction  to  restrain  an  action  for  fraud  or  misre- 
Bauv.      presentation.    I  agree  that  if  a  Plaintiff  joins  claims  which  are 
Edwabds.    provable  with  claims  which  are  not  provable,  the  Court  of  Bank- 
ruptcy  is  not  prevents  from  restraining  the  proceedings  in  respect 
of  the  claims  which  are  provable :  but,  on  the  other  hand,  the 
Court  cannot  take  advantage  of  the  insertion  of  claims  which  are 
provable  to  restrain  the  Plaintiff  from  enforcing  claims  which  are 
not  provable,  and  which  he  ought  not  to  be  restrained  from  en- 
forcing. 

Now  it  is  clear  that  some  of  the  counts  profess  to  be  counts  £or 
damages  for  misrepresentation ;  and,  assuming  that  the  letter  d 
the  14th  of  January,  1871,  amounts  to  a  false  representation,  it 
may  be  proved  that  such  false  representation  was  to  the  prejudice 
of  the  persons  who  discounted  the  bills ;  and  if  so,  it  will  be  a 
cause  of  action  for  damages  which  cannot  be  proved  in  bankruptcy. 
It  is,  of  course,  material  to  the  person  who  discounts  bills  that  tke 
drawer  should  be  honourable  and  respectable,  so  that  if  the  ac- 
ceptor fails,  he  may  have  a  remedy  against  the  drawer.  Whether 
this  £a]se  representation  will  be  proved  or  not  I  cannot  say,  but 
this  Court  has  no  power  to  restrain  the  Plaintiffs  from  bringing 
an  action  on  that  ground. 

The  proper  course  will  be  to  restrain  the  Plaintiffs  from  pro- 
ceeding in  any  action  founded  on  contract,  and  from  setting  np 
any  breach  of  contract  in  any  action.  There  will  be  no  costs  in 
the  Court  below  or  here. 

Sir  W.  M.  James,  *L  J.,  concurred. 

Mr.  De  (Teas,  Q.C.,  asked  that  the  Plaintiffs  might  be  allowed 
to  receive  a  composition  for  any  balance  due  to  them  which  thev 
might  not  recover  in  the  action.  Under  the  15th  section  of  the 
Debtors  Ad,  1869  (32;&  33  Yict  c.  62),  a  creditor  may  proceed 
against  a  fraudulent  debtor  for  the  unpaid  balance,  althou^  he 
has  accepted  a  composition. 

Sm  W.  M.  James,  L.J.  :— 

'    No ;  you  must  elect  between  proceeding  at  law  or  proving  ncder 
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the  composition.    The  action  is  not  similar  to  a  proceeding  under 
the  BMoTB  Act. 

Mr.  De  Oex : — We  will  elect  to  proceed  at  law. 
Solicitors :  Mr.  F.  W.  Mount ;  Messrs.  SorreU  dt  Son. 


L.JJ. 

1874 


Ex  parte 
Baum. 

In  re 
Edwabds. 


In  re  SOTTOMAIOR  (a  Lunatic). 

Lunacy  Begviaiion  Ad^  1862  (25  <fe  26  Vict.  c.  86),  s.  3 — Inquiry  when  Lunacy 

commenced, 

A  Portuguese  gentleman  whooe  domicil  was  in  Portugal^  whose  property, 
with  a  yery  trifling  exception,  was  in  Portugal^  and  whose  wife  and  only  child 
were  residing  there,  became  lunatic  in  England^  and  had  been  so  for  some 
years.  A  petition  was  now  presented  by  some  relations  in  England  for  an 
inquiry  as  to  his  state  of  mind.  Proceedings  in  Imnacy  were  at  the  same 
time  taken  in  Portugal  by  his  wife,  and  the  Portuguese  Court  issued  a  re- 
quest to  the  English  Courts  to  inquire  into  his  state  of  mind.  The  wife 
applied  here  to  hare  an  inquiry  as  to  the  time  when  the  lunacy  commenced, 
it  being  desired  by  the  Portuguese  Court  that  such  an  inquiry  should  be 
made  in  England :~~ 

Hdd^  by  Jamee^  L.J.,  that  the  25  ^  26  Vict.  c.  86,  s.  3,  does  not  ta&e 
away  the  power  of  the  Court  to  direct  such  an  inquiry  where  special  circum 
stances  render  it  desirable : 

But  held^  that,  in  the  circumstances  of  the  present  case,  such  an  inquiry 
ought  not  to  be  directed,  as  it  was  not  required  for  any  purpose  of  the  pro- 
ceedings in  England^  and  the  finding  might  affect  other  parties  who  could 
not  effectually  intervene  in  the  inquiry,  and  yet  would  probably  be  treated 
in  Portugal  as  concluded  by  it 

JL  HIS  was  a  Petition  presented  by  the  son-in-law  and  the  sister- 
in-law  of  Oonzdlo  SoUomaior  for  an  inquiry  as  to  his  lunacy. 

The  lunatic  was  a  natiye  of  Portugal.  He  came  oyer  to  Eng^ 
land  in  1858  for  a  temporary  purpose,  and  shortly  afterwards 
became  of  unsound  mind,  since  which  time  he  had  been  residing 
with  the  Petitioners  in  London  until  very  recently,  when  he  had 
been  placed  in  a  lunatic  asylum.  He  had  a  considerable  landed 
property  in  Portugal,  and  his  only  property  in  England  was  a 
diyidend  of  £208,  payable  under  a  composition  deed.    His  wife 
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L.  J  J.  and  his  only  child  (a  daughter)  were  resident  in  Fcrhtgdl^  and  on 
1874  the  18th  of  April,  1874,  the  Petition  was  ordered  to  stand  o?er 
jn  f^       for  them  to  be  served  with  it. 

OLcwItioI  ^'^  ^^*  ^^  *^®  lunatic's  unsoundness  of  mind  was  not  qu^- 
*— -  tioned.  The  wife  had  commenced  proceedings  in  Portugal  to 
have  him  found  lunatic,  and  the  Portuguese  authorities  issued  a 
document  called  ''a  rogatory  letter,"  dated  the  16th  of  April, 
1874,  addressed  to  '^  The  Judges  and  any  other  magistrates  of  Her 
Britannic  Majesty,  and  especially  those  of  the  City  of  London^" 
requesting  them  to  order  an  examination  of  the  mental  condition 
of  the  lunatic,  and  if  he  should  be  found  lunatic,  to  order  him  to 
be  delivered  to  his  wife  to  be  brought  over  to  Partugalf  she  being, 
by  the  laws  of  Portugal^  his  guardian  and  the  administratrix  of 
his  estate  in  that  country. 

The  Petition  having  been  served  on  the  wife  and  daughter,  came 
on  to  be  heard  before  the  Lord  Justice  James  on  the  20Ui  of 
June,  1874,  when  his  Lordship  directed  an  inquiry  as  to  Mr. 
Sottomaior's  state  of  mind — nothing  further  to  be  done  without  an 
order  of  the  Court 

An  application  was  now  made  on  behalf  of  the  wife  and  daughter 
to  vary  the  minutes  of  this  order  by  adding  an  inquiry  from  what 
time  the  lunatic  had  been  of  unsound  mind.  It  appeared,  by 
instructions  sent  from  Poirtt^al,  that  the  Portuguese  Court  desired 
this  inquiry. 

Mr.  BrUtowe,  Q.C.,'  for  the  wife  and  daughter : — 

The  LufMoy  Begulation  Act,  1853  (16  &  17  Vict  c  70),  a  47, 
clearly  gave  power  to  the  Court  to  direct  such  an  inquiry  as  we 
ask  for  where  tkere  were  special  circumstances  calling  for  it;  but 
the  3rd  section  of  the  Act  of  1862  (25  &  26  Vict  c.  86)  is  of  more 
doubtful  importy  the  question  being  whether  the  condiiding  words, 
'^  unless  the  Judge  or  Master  shall  otherwise  direct,*'  override  the 
whole  section.  It  is  submitted  that  they  da  It  is  provided  in 
the  later  Act,  sect  2,  that  it  shall  be  read  as  part  of  the  former: 
it  does  not  profess  to  be  a  repealing  Act^  and  the  3rd  section  is 
not  to  be  treated  as  repealing  the  47th  section  of  the  earlier  Ad, 
unless  it  is  found  impossible  to  reconcile  them«    It  is  important 
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for  the  purpose  of  the  proceedings  in  Portugal  to  have  the  time      L.  JJ. 
of  the  lunacy  ascertained^  it  will  be  diflScult  and  expensive  for  the        1874 
Portuguese  Courts  to  ascertain  it,  and  this  Court,  according  to  the       2„  ^ 
-comity  of  nations,  will  do  what  it  can  to  assist  the  Portuguese  ^^i^^^^ 
Court.  — 

Mr.  EenUngs,  for  the  Petitioners : — 

I  submit  that  the  first  part  of  the  3rd  section  of  the  later  Act 
is  absolute.  The  words  '*  or  Master  ^  shew  that  the  qualification 
cannot  override  the  whole  of  the  section,  for  the  inquiry  can  only 
be  directed  by  the  Court. 

Mr.  Alexander,  for  a  judgment  creditor  for  £9000,  who  had  been 
served : — 

The  judgment  debt  due  to  my  client  was  contracted  since  the 
period  at  which  it  is  alleged  that  the  lunatic  became  of  unsound 
mind.  If  on  the  inquiry  it  should  be  found  that  he  became  so  in 
1860, 1  shall  be  much  prejudiced,  for  the  foreign  Court  will  give 
far  higher  importance  to  such  a  finding  than  the  Courts  here,  and 
will  probably  treat  it  as  conclusive.  Eyen  if  I  should  have  liberty 
to  attend  the  inquiry,  still  I  shall  be  prejudiced,  for  the  wife  and 
daughter,  who  are  the  best  witnesses,  are  in  Partuffol,  and  I  cannot 
procure  their  evidence. 

Sib  G.  Mbllish,  L J. : — 

Assuming  that  the  Act  of  1862  does  not  preclude  an  inquiry 
^t  what  time  a  person  became  of  unsound  mind,  I  think  that  the 
special  circumstances  which  will  authorize  the  Court  to  direct  such 
an  inquiry  must  be  such  circumstances  as  make  information  on 
that  head  material  for  the  purpose  of  the  proceedings  in  the 
lunacy.  Now  in  the  present  case  we  intend  to  give  up  the  lunatic 
io  the  persons  entitled  to  his  custody  under  the  Portuguese  pro- 
ceedings ;  this  Court  ia  not  about  to  take  upon  itself  the  adminis- 
tration of  the  lunatic's  property,  and  therefore  does  not  require 
this  information  for  the  purpose  of  any  proceedings  before  itself. 
Under  these  circumstances,  it  appears  to  me  that  we  ought  not  to 
direct  an  inquiry  the  finding  on  which  would  doubtless  be  taken 
by  the  Portuguese  Courts  to  have  much  greater  weight  than  it 
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L.  JJ.      would  be  taken  to  have  here.     If  the  parties  who  would  be 

1874       affected  by  the  finding  could  have  the  matter  properly  fonghi 

^^       out  here,  there  would  be  no  objection  to  the  inquiry ;  but  the  judg* 

SoTToxAioB  ment  creditor,  whose  interests  are  most  materially  affected,  would 

have  no  loeus  standi  before  the  Master.    The  inquiry  would  be 

ex  partSy  and  ought  not  to  be  made  unless  it  is  wanted  for  the 
guidance  of  the  Court  respecting  further  proceedings  in  the 
lunacy. 

Sir  W.  M.  James,  L.J. : — 

On  the  construction  of  the  Act  of  Parliament  I  do  not»  after 
the  full  discussion  which  has  taken  place,  entertain  a  doubt  that 
this  Court  still  retains  jurisdiction  to  direct  the  inquiry  under 
special  circumstances.  It  is,  however,  impossible  to  read  the  Act 
without  seeing  that  it  was  the  intention  of  the  Legislature  to  pre- 
Tent  the  inquiry  except  under  very  special  circumstances,  and 
the  Court  must  find,  not  only  that  there  are  special  circumstances, 
but  that  those  special  circumstances  are  such  as  make  the  inquiry 
desirable  for  the  protection  of  the  lunatic,  and  not  prejudicial  to 
any  one  else.  I  feel  very  gravely  the  force  of  what  Hr.  Bristowe 
has  said — that  it  is  a  sort  of  duty,  according  ^to  the  comity  of 
nations,  for  this  Court  to  comply,  as  &r  as  possible,  with  the  re- 
quest of  the  Portuguese  Court,  and  to  endeavour  to  ascertain,  as 
far  as  possible,  what  that  Court  wishes  us  to  ascertain.  But  the 
diflSculty  is  this — that  third  persons  are,  or  very  probably  may  be, 
interested  or  involved  in  the  question  from  what  date  the  lunacy 
commenced.  Now  the  practice  of  this  Court  does  not  enable  those 
third  persons  effectuaUy  to  protect  their  interests  on  such  an  in- 
quiry, whether  it  take  place  before  the  Master  or  before  a  jurr. 
The  Petitioners  may  inform  the  Court  in  Portugal  that  we  hare 
simply  confined  the  inquiry,  according  to  the  usual  practice  of  this 
Court,  to  the  present  state  of  mind  of  the  lunatic,  and  that  this 
Court  does  not  think  fit  to  direct  any  inquiry  as  to  the  question 
at  what  period  the  alleged  lunacy  commenced,  because,  according 
to  the  practice  in  this  country,  third  persons,  whose  interests  may 
be  involved  in  that  question,  have  no  means  of  effectually  defend- 
ing their  interests  upon  such  an  inquiry,  and  that  for  this  reason 
we  do  not  direct  the  inquiry  in  the  form  asked. 
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Aug.  1.    Mr.  SoUomaiar  haying  been  found  lunatic,  their  Lord-       L.  JJ. 
fihips,  this  day,  made  an  order  declaring  the  costs  of  the  Petitioners       1874 
a  first  chaige,  and  the  costs  of  the  judgment  creditor  a  second       jj^ 
charge,  on  the  £208.    A  committee  of  the  estate  was  appointed  f^^*^\ 

for  the  purpose  of  receiving  that  sum,  and  was  directed  to  pay       

the  above  costs  and  hand  over  the  balance  to  the  solicitor  of  the 
lunatic's  wife  and  daughter.  Liberty  was  given  for  the  removal 
of  the  lunatic  to  Portugal  to  be  delivered  to  his  wife. 

Solicitors :  Mr.  John  P.  Ponciane,  jun. ;  Messrs.  Tamplin,  Tayler^ 
<&  Joseph. 


In  re  NEWMAN'S  SETTLED  ESTATES.  L.  jj. 

Settled  Estates  Act  (19  A  20  Viet.  c.  120),  a.  23— Timber  Money-^Fermanent  J^ 

Improvements,  July  25. 

Under  the  SetOed  Estates  Act  (19  &  20  Yict  c.  120),  s.  23,  money  arising 
from  timber  cut  under  an  order  of  the  Court  was  ordered  to  be  expended  in 
erecting  new  farm  buildings  and  other  permanent  improvements  of  the  pro- 
perty. 

1)  Y  the  will  of  Jane  Newman,  dated  the  1st  of  May,  1860,  certain 
freehold  estates  were  devised  upon  trust  for  the  brother  and 
sisters  of  the  testatrix,  as  tenants  in  common,  during  their  respec- 
tive lives,  with  remainders  over ;  the  estates  of  the  tenants  for  life 
not  being  made  unimpeachable  for  waste.  The  will  contained  no 
powers  of  cutting  timber. 

In  1868  the  trustees,  and  all  the  persons  beneficially  interested, 
presented  a  Petition  under  the  Settled  Estates  Act  (19  &  20  Yict. 
c.  120),  stating  that  there  was  valuable  timber  (not  ornamental) 
ripe  for  felling  on  the  estate,  and  that  it  would  be  for  the  benefit 
of  the  persons  interested  that  powers  should  be  granted  for  cutting 
timber,  and  that  the  timber  should  be  sold  and  the  proceeds  laid 
out  in  the  improvement  of  the  property ;  and  praying  that  the 
Court  would  authorize  the  sale  of  a  proper  part  of  the  timber,  and 
that  the  proceeds,  after  payment  of  the  costs  of  the  application, 
might  be  paid  to  the  trustees  of  the  will,  to  be  employed  by  them 
in  the  improvement  of  the  property. 
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Lb  J  J.  After  the  Petition  had  been  presented,  an  infant  child  was  bom 

1874       to  one  ct  the  tenants  for  life,  and  was  made  a  Bespondent. 
}^  On  the  28rd  of  January,  1869,  an  order  was  made  directing  an 

^■xMD*  inquiry  whether,  with  a  due  regard  to  the  interest  of  all  parties 
Estates,  entitled  under  the  will,  it  was  fit  and  prop^,  and  for  the  benefit 
"^^  of  the  settled  estate,  to  cut  down  and  sell  the  timber  (not  orna- 
mental) growing  upon  the  estate  or  any  part  thereof  with  liberty 
to  the  Petitioners  to  apply  in  Chambers  for  the  sale  of  such  tim- 
ber, and  for  the  application  of  the  money  arising  by  the  sale 
thereof,  and  for  the  costs  of  the  Petition* 

Timber  was  accordingly,  'with  the  sanction  of  the  Judge  in 
Chambers,  felled  and  sold ;  and  the  proceeds,  amounting  to  £792^ 
paid  into  Court.  The  .costs  of  the  Petition  had  been  taxed  and 
paid,  and  there  remained  in  Court  £143  18&  lid.  consols  and 
£466  28.  Ud.  cash. 

The  estate  consisted  of  the  following  particulars:  Teartbm 
Farm,  300  acres ;  rent,  £360.  DudshiU  Farm,  208  acres ;  lent, 
£280.  Field  Sbuse  Farm,  60  acres;  lexkt,  £100.  Eigh  Bouse 
Farm,  14  acres ;  rent,  £70. 

A  surveyor  who  was  employed  to  inspect  the  farms  reported  to 
the  trustees  as  to  what  was  required  to  be  done  to  put  the  build- 
ings into  proper  order.  The  works  which  he  reported  to  be  neces- 
sary were  divided  into  three  heads :  1,  the  building  new  hop-kOns 
and  granary,  estimated  at  £404 .  10a. ;  2,  the  conversion  of  the 
old  hop-kilns  and  rooms  into  two  cottages,  estimated  at  £405  IQn; 
3,  various  repairs  and  alterations  on  the  farms,  estimated  at  £578. 
It  was  deposed  that  aU  these  works  were  essential  for  putting  the 
property  into  good  order  and  repair,  and  that  they  would  perma- 
nently increase  its  value.  The  trustees  had  the  first  part  of  the 
work  done  upon  another  estimate,  at  a  total  expense  of  £364. 
They  also  executed  some  drainage  work  on  the  TearaUm  Farm, 
at  a  cost  of  £15  7s.  8d„  on  an  agreement  with  the  tenant  that  he 
was  to  pay  additional  rent  equal  to  £5  per  cent,  on  the  outlay. 

The  Petitioners  now  applied  by  summons  that  the  fund  in  Court 
might  be  paid  to  the  trustees,  they  undertaking  to  apply  it  in  pay- 
ment of  the  costs  of  the  repairs  and  improvements  made  and  to 
be  made.  At  the  request  of  the  Master  of  the  Bolls  the  case  was 
heard  by  the  Lords  Justices. 
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Mr.  W.  Pearson,  Q.G.,  and  Mr.  Alfred  Smith,  for  the  Petition-      L.  JJ. ; 
ers,  referred  to  the  Settled  Estates  Ad  (19  &  20  Yict.  c.  120),  ss.  11        1874 
and  23,  and  the  Lands}  Glauses  Act  (8  ^Yiet  c  18),  s.  69 ;  Be       ^ 
ClUheroe's  SetOed  Estates  (1)  ;  JB^  Dimmer's  WiU  (2) ;  In  re  Leigh's    ^^^^^ 
Estate  (3) ;  Be  Buckinffhamshire  BaHway  Company  (4) ;  Ex  parte     'EnArm, 
Shaw  (5) ;  Eos  parte  Davis  (6) ;  Be  Budyerd's  Trusts  (7) ;  Ex  parte 
Beetor  of  EotyvoeU  (8) ;  In  re  Incurnbent  of  Whitfidd  (9) ;   JB^ 
Partington's  Trust  (10)  ;  Ex  parte  Corporation  of  Liverpool  (11) ; 
In  re  Johnson's  Settlement  (12). 

Mr,  Woodrcffe,  for  the  Bespondent. 

Sir  W..  M.  James,  L  J. : — 

The  cases  proceed  on  the  principle  that  the  erection  of  a  build- 
ing is  substantially  the  same  thing  as  the  purchase  of  a  new  estate. 
No  mischief  can  result  from  following  these  decisions.  The  order 
may  be  taken  as  asked. 

Sib  G.  Melush,  L.  J. : — 

I  think  that  the  authorities  are  too  strong  to  be  departed  from* 
It  would  be  mischieyous  to  overrule  such  a  course  of  decisions, 
though  I  am  not  prepared  to  say  that,  in  the  absence  of  authority, 
I  should  have  decided  the  point  in  the  same  way. 

Solidtors :  Messrs.  Bdbinson  dt  Preston. 

(1)  17  W.  R.  346.  (7)  2  Giff.  394. 

(2)  2  D.  J.  &  S.  516.  (8)  2  Dr.  &  Sm.  463. 

(3)  Law  Rep.  6  Ch.  887.  (9)  IJ.  &  H.  610. 

(4)  14  Jut.  1066.  (10)  11  W.  R.  160. 

(6)  4  Y.  &  G.  Ex.  606.  (11)  Law  Rep.  1  Gh.  696. 

(6)  3  De  G.  &  J.  144.  (12)  Ibid.  8  Eq.  348. 
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L.  J  J.  WILLIAMS  V.  AYLESBUET  AND  BUCKINGHAM 

1874  EAILWAY  COMPANY. 

Aug,l^  [1871    W.    246J 

Building  Rectory — Tenant  for  Life — Furchase-money — 8  Vict,  c,  18,  s.  69. 

An  arraDgement  was,  with  the  consent  of  all  proper  parties,  made  for  the 
rebuilding  of  a  rectory  house,  part  of  the  money  to  be  advanced  by  the  Com- 
missioners of  Queen  Anne's  Bounty,  and  part  to  be  supplied  by  mcDey 
agreed  to  be  paid  by  a  railway  company  for  a  piece  of  tlie  glebe.  The 
rebuilding  proceeded,  but  the  railway  company  were  unable  to  pay,  and 
the  money  required  was  advanced  by  the  rector.  When  the  railway  oompaoy 
had  paid  the  money  the  rector  petitioned  to  have  it  paid  to  him : — 

Edd,  that  the  Court  had  no  power  to  make  the  order. 

Qumre,  whether  money  arising  fromjthe  sale  of  glebe  land  can,  xada 
the  Lands  Clauses  Consolidation  Act^  be  applied  towards  the  rebuilding  of 
a  rectory. 

1  HE  AyUAury  and  BucTcingham  BaUway  Company  had  taken 
part  of  the  glebe  of  the  rectory  of  Waddesdan,  and  the  price 
was  fixed  at  £700.  The  rectory  house  was  old  and  dilapidated, 
and,  with  the  consent  of  the  bishop  and  the  patron,  an  arrange- 
ment was  made  that  the  old  house  should  be  pulled  down  and  a 
new  house  built  on  the  site,  at  an  expense  of  £1900,  the  Commis- 
sioners of  Queen  Annes  Bounty  advancing  £1140,  and  £700  to 
be  supplied  by  the  money  for  the  land  taken  by  the  railway 
company,  the  patron  to  pay  the  rest.  The  rebuilding  went  ob« 
but  the  railway  company  fell  into  difficulties,  and  did  not  pay 
the  £700.  The  rector  thereupon  advanced  the  money,  and  tbe 
building  was  completed.  The  rector  then  filed  a  bill  against  the 
railway  company  for  specific  performance,  and  ultimately  the 
railway  company  paid  the  purchase-money  into  Court  The 
rector  then  presented  a  Petition  in  the  suit  to  have  the  money 
paid  to  him.  The  Master  of  the  Bolls  doubted  if  he  had  power 
to  order  the  payment,  and  the  Petition  now  came  before  the 
Lords  Justices. 

Mr.  Townsend,  for  the  rector : — 

Everything  has  been  done  regularly,  and  if  the  money  had 
at  once  been  paid  into  Court  this  application  of  it  would  hare 
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been  sanctioned  under  sect  69  of  the  Lands  Clauses  Consolidalion  L.  JJ. 

Aei,  8  Vict  c.  18.    It  is  merely  the  default  of  the  company  which  1874 

has  caused  any  question.    The  Master  of  the  Bolls  felt  himself  wnliliiB 

in  a  difficulty  because  of  some  observations  in  In  re  Leigh's  ^ylmburt 

Estate  (1) :  but  there  the  remaindermen  opposed,  here  no  one  and 
opposes.    In  Ex  jmrte  Davis  (2)  the  expense  had  been  Toluntanly  Railwat  Cg. 
incurred  by  the  tenant  for  life,  and  yet  the  money  was  paid  to 
him. 

[Sib  6.  Mellish,  L. J. : — ^No  doubt  it  might  hare  been  done. 
A  house  might  be  built  on  other  land,  and  then  the  old  house 
and  land  might  be  sold  and  the  new  house  and  land  bought,  but 
it  is  very  doubtful  whether  this  is  a  proper  application  of  the 
money  under  the  Act.  This  is  not  a  purchase  of  messuages, 
lands,  tenements,  or  hereditaments.] 

We  are  informed  tHat  money  paid  for  the  purchase  of  land 
has  been  applied  to  building  rectories  in  more  than  thirty  cases, 
and  the  practice  of  the  Court  on  that  point  is  settled :  In  re 
Incumbent  of  Whitfield  (3). 

Mr.  Swan,  for  the  railway  company. 

Sib  W.  M.  James.  L.J.,  said  that  the  Court  had  no  more  power 
to  order  this  money  to  be  paid  to  the  rector  than  to  order  any 
other  sum  of  money  to  be  paid  to  him.  The  Court  had  held  that 
a  new  building  in  some  sense  was  land,  and  had  gone  to  some 
extent  in  allowing  money  to  be  so  applied,  but  their  Lordships 
could  not  go  beyond  the  decisions,  which  did  not  authorize  the 
payment  of  this  money.  It  was  unfortunate  for  the  rector,  but 
the  Court  had  no  power. 

Sib  G.  Mellish,  L.  J.,  was  of  the  same  opinion.  It  was  a  hard 
case,  but  it  was  impossible  to  say  that  this  would  be  applying 
money  in  the  purchase  of  other  messuages,  lands,  tenements,  or 
hereditaments.  Nor  could  such  a  thing  be  done  merely  because 
it  was  desirable  and  all  parties  consented.  The  order  asked 
for  could  not  be  made. 

Solicitors:  Messrs.  Evans,  Foster,  db  Butter;  Messrs.  Jennings, 
White,  &  Buekston. 

(1)  Uw  Rep.  6  Ch.  887.  (2)  3  De  G.  &  J.  144.  (3)  IJ.  &  H.  610. 
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L.  JJ.      In  re  LONDON,  BOMBAY,  AND  MEDrTERBANEAN  BANK. 
WW  Ex  parte  CAMA, 

^  Acecmmodatian  SiUb — Claifn  in  Winding^up-^Midaht — Amount — Bcianot^ 

Security  realized, 

A  merchant  in  Bombay  bonght  of  a  bonk  bills  on  their  London  haiidk 
for  £25,000,  giving  for  them  £5000  in  cash  and  £20,000  in  Inlls  on  a  firm  in 
London^  consisting  of  himself  and  another  person.  The  bank  bills  wete  all 
indorsed  to  the  firm  in  London,  and  wore  all  accepted.  The  meidiaiit%  bills 
were  sent  to  the  London  branch  of  the  bank  and  were  accepted  by  the  London 
firm.  The  bank  was  wonnd  np,  and  the  merchant  and  his  partner  each 
became  insolvent ;  the  London  firm  holding  at  the  time  of  the  winding-up 
bills  to  the  amount  of  £19,000,  and  the  bank  having  parted  with  the  bills  fer 
£20,000  :— 

Held,  that  nnder  the  drcnmstanoes  the  bills  wq^re  not  accommodation  UUs, 
and  that  the  trustees  of  the  London  firm  were  entitled  to  prove  for  the 
,       £19,000  in  the  winding*up : 

Edd,  also,  that  the  principle  as  to  proving  for  cross  aooommodatigii  biUs 
does  not  apply  when  the  bills  are  in  the  hands  of  third  parties. 

The  trustees  of  the  London  firm  had  sent  in  a  previous  claim  to  prove  for 
£5000,  taking  that  amount  as  the  balance  between  the  bills  for  £25,000 
and  the  bills  for  £20,000,  and  not  beiug  aware  that  the  bank  had  parted 
with  the  Inlls  for  £20,000.  At  the  time  of  the  previous  claim  the  trustees 
held  securities  which  had  since  been  realized  by  them : — 

Held,  that,  notwithstanding  the  previous  claim  made  by  mistake,  tiie 
trustees  might  prove  for  the  £19,000 ;  and  that  the  claim  would  be  oonsidcnd 
as  made  when  the  previous  claim  was  made,  so  that  the  trustees  representiDg 
the  London  firm  were  not  bound  to  give  credit  for  the  money  received  bv 
lealizing  the  security. 

Older  of  Eodl^  Y.G.,  affirmed* 

Ex  parte  Macrtdie  (1)  considered. 

In  the  year  1866  Bomanjee  Framjee  Cama  (carrying  on  bnsinee^ 
at  Bombay  as  B.  F.  Cama,  Bona,  dt  Co.)  bought  from  the  BonAof 
branch  of  the  London,  Bombay ^  and  Mediterranean  Bank  twenty-two 
bills  of  exchange,  drawn  on  the  London  brancli  of  the  bank,  for 
various  sums,  amounting  together  to  £25,000,  and  payable  oa 
yarious  days. 

For  these  bills  he  gave  £5000  in  cash  and  a  further  sum  for 
discount,  and  bills  for  £20,000  drawn  by  him  on  a  firm  called 
Cama  dk  Co.,  of  London,  consisting  of  himself  and  of  one  Bomanjet 

(1)  Law  Bep.  8  Ch.  535. 
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Perionjee.    The  bills  bought  by  him  were  indorsed  to  Coma  dk  Co.,      L.  JJ. 
sent  to  London^  BJid  accepted  by  the  bank;  and  the  bills  giyen  by        1874 
him  were  remitted  to  the  bank  in  Landan^  and  were  accepted  by       j^^Z 
Cama  dk  Co.,  in  London.    The  bank  being  unable  to  meet  the  first     B^m^' 
set  of  bills  accepted  by  them  for  £10,000^  and  payable  in  Hay,  ^^  Monm- 
1866,  deposited  with  Coma  dk  Co.,  of  London,  a  promissory  note  of    s»paru 
Landau  dk  Co.  for  £10,000  by  way  of  security.  Cama. 

On  the  20th  of  July,  1866,  an  order  for  winding  up  the  bank 
was  made.  On  the  6th  of  August  a  deed  was  executed  by  B.  F. 
Coma  assigning  his  property  to  trustees  for  the  benefit  of  his 
creditors ;  and  on  the  22nd  of  August,  1866,  a  deed  was  executed 
by  Boma^jee  Pestonjee  assigm'ng  his  property  ta  trustees  (not  the 
same  as  those  of  B.  F.  Cama)  for  the  benefit  of  his  creditors. 

In  January,  1867,  the  trustees  of  B.  F.  Cama  and  the  trustees 
of  Bomanjee  Pestonjee,  representing  Cama  dk  Co.,  sent  in  a  claim 
mider  the  winding-up,  as  creditors  for  £5000  in  respect  of  the 
balance  on  the  bills.  This  they  afterwards  alleged  to  be  a  mistake, 
as  in  making  out  the  account  (which  was  s«tit  with  an  affidavit  as 
to  their  claim)  they  had  set  off  against  the  bills  for  £25,000  held 
by  them  the  bills  for  £20,000  which  had  been  given  to  the  bank, 
but  which  the  bank  had  then  parted  with,  as  the  trustees  after- 
wards discovered.  At  the  date  of  the  winding-up  Cama  dk  Son 
held,  in  fact>  £19,000  of  bills,  having  parted  with  bills  for  £6000. 

After  this  claim  had  been  sent  in,  the  trustees  of  the  two  estates, 
representing  Cama  dk  Co.,  realized  more  than  £8600  on  the  pro- 
missory note  of  Landau  dk  Co. 

The  trustees  of  the  two  partners,  as  representing  Cama  dk  Co., 
now  sought  to  prove  against  the  bank  for  £19,000  on  the  bills  still 
held  by  them. 

The  Vice-chancellor  HaU  allowed  the  daim,  and  the  official 
liquidators  appealed. 

The  circumstances  of  the  case  are  stated  at  greater  length  in 
the  report  of  London,  Bombay,  and  Mediterranean  Bank  v.  Nar^ 
raway  (1). 

Mr.  Dickinson,  Q.C.,  and  Mr.  Lake,  for  the  Appellants : — 

We  say  that  these  were  mere  accommodation  bills,  and  that  the 

(1)  Law  Rep.  15  Eq.  93. 
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L.  JJ.      principle  of  Ex  parte  Walker  (1)  govenis  the  case :  Ex  park 

1874        Maeredie(2).     We  gave  bills  for  £25,0009  <^d  took  bills  for 

^^       £20,0001    Ex  parte  Bawson  (3)  shews  that  such  bills  cannot  be 

LoKDOH,     proved  on  unless  there  is  a  surplus.    We  have  had  to  pay  divi- 

AMD  BiromB.  dends  on  the  £20,000,  and  we  cannot  have  to  pay  again  on  the 

Ex  parte     ^^^f^^'   Cama  dt  Co.  cannot  prove  in  competition  with  their  own 

^^'       creditors. 

Moreover  they  have  claimed  for  £5000  on  a  different  principle, 
giving  credit'  for  the  £20,000  held  by  the  bank,  but  not  for  the 
£6000  of  bills  which  they  had  parted  with,  and  they  cannot  now 
be  allowed  to  charge :  Kdlock's  Case  (4).  The  trustees  must  have 
known  that  the  £20,000  bills  had  been  discounted. 

Mr.  LincUet/f  Q.C.,  and  Mr.  Kekewich^  for  the  trustees,  were  called 
upon  only  as  to  the  time  when  the  claim  was  made. 

Sib  G.  Mellish,  L.J. : — 

I  am  of  opinion  that  the  decision  of  the  Yice-Ghancellor  in 
this  case  was  correct  on  both  points. 

The  first  question  is,  whether  the  trustees,  who  represent  the 
London  firm  of  Cama  &  Co.^  are  entitled  to  prove  against  the 
London^  Bombay,  and  Mediterranean  Bank  in  respect  of  bills  of 
exchange  drawn  by  B.  F,  Cama  in  Bombay  upon  the  bank,  and 
accepted  by  the  bank,  and  now  held  by  Cama  dt  Co.  of  Louden^ 
there  being  a  partner  in  the  London  firm  who  was  not  a  partner 
in  the  Bombay  firm. 

Now,  in  my  opinion,  it  is  quite  clear  that  if  none  of  these 
parties  had  become  insolvent,  an  action  at  law  could  have  been 
maintained  by  the  London  firm  of  Cama  dt  Co.  against  the  London, 
Bombay,  and  Mediterranean  Bank  in  respect  of  these  bills: — [His 
Lordship  then  stated  the  facts,  expressing  his  opinion  that  the 
indorsement  to  the  London  firm  was  for  value.] 

In  the  first  place,  I  think  it  was  not  a  mere  exchange  of  accom- 
modation acceptances,  but  was  a  purchase  of  bilLs ;  and  although 
they  were  in  great  part,  although  not  entirely,  paid  for  by  giving 
other  bills  at  different  dates,  still  I  think  they  were  not  accom- 

(1)  4  Ves.  373.  (3)  Jac  274. 

(2)  Law  Rep.  8  Ch.  535.  (4)  Law  Rep.  8  Ch.  769. 
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modation  acceptances  in  respect  of  which  no  action  at  law  conld      L.  JJ. 
lie  by  the  drawers]  against  the  acceptors.    It  seems  to  me,  how-        i874 
ever,  that  it  is  hardly  necessary  to  consider  that  point,  because       j^ 
it  would  not  be  an  action  brought  by  the  drawers  against  the     Londok, 
acceptors^  but  by  the  indorsees  for  value.  ahdMkditxr.* 

I  cannot  see  how  the  doctrine  of  Ex  parte  Walker  (1)  can  ^  ^ 
possibly  apply  to  a  case  where  there  are,  in  fact»  three  firms,  and  Cama. 
where  the  firm  which  seeks  to  prove  is  not  the  same  as  that  which 
made  the  airangement  about  the  exchange  of  acceptances,  if  there 
was  an  exchange  of  acceptances.  Indeed,  I  doubt  whether  I  was 
right  in  what  I  said  in  Ex  'parte  Maeredie  (2)  that  possibly  the 
doctrine  of  Ex  parte  Walker  nught  apply  not  only  to  a  case 
where  there  was  an  exchange  of  accommodation  acceptances,  but 
might  apply  to  a  case  where  one  bill  was,  in  some  respects,  the 
consideration  for  another  bilL  I  have  great  doubt  on  further 
consideration  whether  that  was  right,  and  whether  the  rule  was 
not  that  which  was  stated  by  Lord  Sdborne  in  that  case,  namely, 
that  proof  could  only  be  admitted  when  an  action  at  law  would 
lie,  and  not  in  a  case  of  pure  accommodation  acceptances  in 
respect  of  which,  if  there  was  no  bankruptcy,  no  action  at  law 
would  lie. 

However  that  may  be,  it  is  not  necessary  now  to  decide  the 
question,  because  in  this  case  the  bills  having,  as  it  appears  to 
me,  been  indorsed  for  value,  I  think  it  is  quite  clear  that  the 
indorsees  might  have  maintained  an  action  at  law,  and  therefore 
are  entitled  to  prove. 

Then,  with  respect  to  the  second  question,  that  depends  upon 
the  time  when  the  claim  was  made  by  the  tnistees  of  the  partners 
in  the  London  firm  to  prove  as  against  the  bank.  If  it  was  made 
before  they  realised  the  security  of  Landau^s  promissory  note, 
then  they  are  not  bound  to  give  credit  for  the  sums  they  have 
received  on  the  note,  but  may  prove  for  the  whole  amount, 
subject  of  course  to  this,  that  when  they  have  received  205.  in  the 
pound  on  that  part  of  the  claim,  namely,  the  first  £10,000  of 
bills,  in  respect  of  which  Landaus  promissory  note  was  given, 
then  they  could  receive  no  further  dividends  in  respect  of  that 

(1)  4  Ves.  373.  (2)  Law  Rep.  8  Ch.  535,  539. 
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L.JJ.      sum.    Bat  if  the  claim  was  not  made  UDtil  after  they  had 

1874        reoeiyed  something  on  Ldndau's  note,  then  they  must  give  crodit 

X^  „       for  the  sum  they  had  so  received. 
3^^^'         But  I  am  of  opinion  that  the  claim  must  be  treated  as  hsTing 
AHDifBDmB-  been  made  at  the  time  when  their  account  was  first  sent  in.   It 
Exparte     ^  ^^^^  ^^^  ^®  claim  was  an  incorrect  claim,  but  it  sppetan  to  me 

^^^^  that  the  afSdavit  which  accompanied  it  states  the  tada  sufficiently 
to  enable  the  Court  to  see  what  the  mistake  was.  It  seems  to 
have  been  a  mistake  of  fact»  because  those  who  made  the  claim 
supposed  that  the  bills  which  had  been  accepted  by  Coma  d  Co. 
were  in  the  possession  of  the  bank,  and  on  that  false  assumption 
credit  was  given  for  those  bills,  and  on  the  other  side  was  taken 
for  the  whole  of  the  £19,000  of  bills  in  respect  of  which  the  claim 
is  now  made,  and  indeed  for  £6000  more.  No  doubt  they  nov 
seek  to  amend  that  proof,  and  I  am  of  opinion  that  the  rectifying 
of  that  mistake  ought  not  to  be  held  a  new  proof,  so  as  to  oblige 
them  to  give  credit  for  the  sums  which  have  now  been  reoeiTedcn 
Landau^B  note. 

I  think  the  decision  of  the  Yice-Chancellor  is  correct  on  both 
points,  and  that  the  appeal  must  be  dismissed  with  costBi 

Sm  W.  M.  James,  LJ.  : — 

I  am  of  the  same  opinion. 

Solicitors  for  the  Appellants :  Messrs.  Lewis,  Munns,  A  Longden. 

Solicitors  for  the  trustees  of  Cama  dt  Co. :  Messrs.  Waller  i 
Handton. 
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In  re  COUNTY  PALATINE  LOAN  AND  DISCOUNT  l.  jj. 

COMPANY.  1874 

CARTMELL'S  case.  J^jneJ. 

DirectCTB — Delegated  Power — Purchase  of  Shares — Manager — Notice — ExeotUion 

of  Transfer, 

The  directoTB  of  a  company  haying  under  the  articles  of  association  power 
to  buy  shares  in  the  company  and  to  appoint  a  manager,  appointed  a  man- 
ager. A  shareholder  agreed  with  the  manager  for  the  sale  to  the  company  of 
bis  shares,  and  executed  a  transfer  of  his  shares  to  two  directors  who  were 
trustees  for  the  oompany.  The  transfer  was  not  executed  by  the  two 
directors,  but  was  registered : — 

Eeldy  that  the  directors  had  no  authority  to  delegate  to  a  manager  the 
power  to  buy  shares : 

BM,  on  the  &cts,  that  the  directors  had  not  delegated  that  power,  or 
ratified  the  transaction  with  the  shareholder : 

Edd,  that  the  directors  were  not  considered  to  have  such  knowledge  of 
the  books  of  the  company  as  to  be  affected  with  knowledge'  of  the  trans- 
action: 

ffddf  that  the  tzansfer  was  invalid,  and  that  the  shareholder  was  a  contri- 
butory. 

Decision  of  the  Yice-Chancellor  of  the  County  Palatine  of  Lancaster' 
affirmed. 

1  HE  County  Palatine  Loan  and  Discount  Comjpany  was  registered 
ia  1862.  The  objects  were  stated  to  be  the  carrying  on  the  busi- 
ness usually  transacted  by  loan  and  discount  companies.  The 
articles  of  association  provided  that  any  holder  of  a  share  who 
proposed  to  transfer  the  same  should  serre  notice  on  the  company 
in  writing  of  his  proposal ;  if  the  company  did  not  within  seven 
days  declare  their  dissent  they  should  be  deemed  to  have  assented 
to  the  transfer,  and  should  cause  the  same  to  be  registered;  if 
they  dissented  they  should  purchase  the  shares  at  the  market  price 
and  pay  for  them  out  of  the  assets  of  the  company.  It  was  further 
provided  that  the  directors  might  invest  any  stock  or  shares  in  the 
name  of  trustees,  and  that  the  trustees  might  be  registered  as 
holders  of  shares  purchased  for  the  benefit  of  the  company.  And 
it  was  provided  that :  « 

« 104.  The  directors  may  purchase  any  share  from  any  share- 
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L.  JJ.      holder,  on  behalf  of  the  company,  out  of  its  funds ;  or  may  release 
1874       any  shareholder  from  his  shares,  on  such  terms  as  the  directois 

Cartmkll'b   think  fit. 
^J^  "  109.  The  directors  may  appoint  a  general  manager,  at  soch 

salary  and  with  an  obligation  to  perform  such  duties  as  they  may 
determine." 

On  the  19th  of  June,  1866,  the  directors  passed  a  resolution, 
simply  appointing  0.  Eopwood  the  general  manager  of  the  com- 
pany. In  July,  1866,  W.  Davis  and  /.  Ellis,  two  of  the  directors, 
were  appointed  trustees  for  the  purchase  and  sale  of  shares  in  the 
company  on  the  company's  account. 

W.  Cartmell  had  fifty-seven  £10  shares  in  the  company,  £5 
paid,  and  in  June,  1871,  he  called  at  the  ofiSce  of  the  companj, 
.  and  told  Hoptffood  that  he  wished  to  sell  his  shares.  On  the  30th 
of  June,  1871,  Cartmell  went  again  to  the  office,  where  he  was  told 
by  Hopwood  that  the  company  would  purchase  the  shares  for 
£6  10s.  a  share ;  and  thereupon  Cartmell  executed  a  form  of  trans- 
fer of  the  shares  to  Davis  and  EOis.  The  purchase-money  was 
allowed  by  OartmeU  to  remain  with  the  company  as  a  deposit,  and 
he  used  to  receiye  interest  upon  it,  and  the  dividends  on  the  shares 
were  carried  to  the  credit  of  the  company ;  all  of  which  appeared 
in  the  books  of  the  company.  Neither  Davis  nor  EUis  executed 
the  instrument  of  transfer,  but  the  transfer  was  entered  on  the 
register  of  transfers. 

The  company  was  ordered  to  be  wound  up,  and  CarUneO  was 
by  the  District  Begistrar  placed  on  the  list  of  oontributoiies  in 
respect  of  these  fifty-seven  shares.  The  Yice-Ghancellor  of  the 
County  Palatine  of  Lancaster  refused  to  remove  the  name,  and 
Mr.  Cartmell  appealed.        \ 

It  appeared  that  altogether  four  purchases  of  this  kind  had  been 
made  by  Hoptoood  on  behalf  of  the  company,  the  last  in  Septem- 
ber, 1867.  Davis  and  Ellis  had  never  executed  the  instruments 
of  transfer.  Some  of  the  shares  had  been  sold,  and  transferred  to 
the  purchasers,  and  the  transfers  were  registered,  but  Davis  and 
Ellis  did  not  even  then,  execute  the  transfers.  Bbpwood  deposed 
that  the  whole  management  was  left  to  him,  and  that  he  bad  a 
general  authority  to  purchase  shares  provided  that  the  price  did 
not  exceed  a  premium  of  30s.    Also  that  he  every  week  prepared 
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a  statement  shewing  the  transactions  of  the  ocnnpaiiy,  induding      l.  JJ. 
the  transfers  of  shares  to  the  trustees,  and  that  he  every  week  sub-        1874 
mitted  this  statement  to  the  directors,  including  Davis  and  Ellis ;  Cabtkxll'b 
and  that  every  year  a  half-yearly  statement  of  accounts  shewing        ^"^ 
the  number  of  shares  held  by  the  company  was  sent  to  every 
shareholder.    There  was  also  evidence  that  Dcms  and  JEUis  con- 
tinually attended  as  directors. 

Bavis  and  IXlis  deposed  that  since  the  winding-up  they  had 
•discovered  that  certain  shares  had  been  transferred  to  them,  but 
that  these  transfers  were  made  without  their  knowledge  or  consent, 
and  without  the  knowledge  or  consent  of  the  company,  and  were 
always  carefully  concealed  by  Hojpwood  from  the  directors.  And 
they  denied  that  he  was  authorized  to  buy  shares  in  the  company. 
They  further  denied  all  knowledge  of  the  dealings  with  CartmelL 

Iffr.  Jaeksan,  Q.G.,  and  Mr.  CXare,  for  the  Appellant : — 

No  form  of  transfer  is  prescribed  by  the  articles,  and  a  verbal 
assent  is  enough.  We  contend  that  there  was  a  good  transfer ; 
and  if  not,  that  the  company  is  bound  by  the  acts  of  their 
manager ;  that  he  had  full  power  to  buy  these  shares ;  and  that 
the  directors  must  have  known  all  about  it,  and  be  taken  to  have 
ratified  the  transaction. 

Hr.  Narlh,  for  the  oflBcial  liquidator : — 

It  is  clear  that  a  man  who  is  once  a  shareholder  is  always  a 
sl\areholder  until  he  has  got  rid  of  his  shares,  and  a  transfer  with- 
out the  assent  of  the  transferee  is  not  suiScient:  Addison^s  Case  (1) ; 
Seritage's  Case  (2).  We  say  that  the  manager  had  no  authority  to 
make  this  arrangement.  The  directors  had,  no  doubt,  under  their 
articles  of  association,  power  to  appoint  a  manager,  but  they  could 
not  delegate  to  him  such  a  power  as  this :  BowarcPs  Case  (3). 
He  could  not  have  bought  all  the  shares,  and  how  many  might  he 
have  bought  ?  Even  if  they  had  power,  there  is  no  evidence  that 
they  delegated  it,  or  that  they  knew  anything  of  these  trans- 
actions :  StewarPs  Case  (4). 

(1)  Law  Bep.  6  Ch.  294.  (3)  Law  Bep.  1  Ch.  661. 

(2)  Ibid.  9  Eq.  5.  (4)  Ibid.  574. 

Vol.  IX.  Z  H  1 


694  GHANOSBT  APPEALS.  £L  B. 

L.  J  J.  Mr.  Orosdey,  for  other  parties. 

1874 


Mr.  Jackson,  in  reply : — 

Gabtmkll's 

Case.  The  directors  must  have  power  to  delegate  the  right  to  bay 

shares.  As  a  body,  they  could  not  negotiate  with  a  vendor,  and 
must  employ  some  one  for  such  business.  They  had  done  so,  and 
must  have  been  cognisant  of  those  dealings :  Joint  Sloek  DiseomU 
CompatHf  y.  Brown  (1).  It  is  on  them  to  shew  that  they  were  not 
aware.  If  a  shareholder  has  the  right  to  have  his  name  taken  off 
the  register,  the  fact  that  no  name  is  substituted  cannot  signify : 
Fyfe*s  Case  (2).  Surely  a  shareholder  cannot  be  injured  by  any 
neglect  or  informality  committed  by  the  manager  of  a  company— 
the  very  man  whose  duty  it  is  to  do  what  is  right.  After  Oarlmdl 
had  parted  with  his  shares  he  had  no  right  to  inspect  tiie  boob, 
and  how  could  he  find  out  that  the  shares  had  not  been  duly 
transferred  ?  Perhaps  a  dry  legal  estate  remains  in  him,  but  that 
is  all* 

Sib  G.  Mellish,  L.  J. : — 

It  appears  to  me  that  the  order  of  the  Yice-Chancellor  must 
be  affirmed,  though  I  entirely  agree  with  His  Honour  that  it  is  a 
very  hard  case  upon  Mr.  Carlmdl. 

The  question  to  be  determined  is,  whether  Mr.  Carhndl,  who 
was  the  holder  of  these  shares,  has  transferred  them,  or  in  any  way 
got  rid  of  them,  so  as  to  cease  to  be  a  shareholder.  There  were 
three  ways  in  which  this  might  be  done :  first,  by  a  transfer  in 
pursuance  of  the  articles  respecting  transfers ;  secondly,  by  selling 
them  to  the  company  under  the  104th  article ;  thirdly,  by  a  release 
under  the  power  in  the  same  article  which  authorized  the  directois 
to  release  a  shareholder. 

It  is  clear  that  the  Appellant  cannot  successfully  allege  that  he 
has  transferred  the  shares,  for  though  no  form  of  transfer  is  pre- 
scribed, still  it  is  of  the  essence  of  a  transfer  that  it  should  be 
accepted  by  the  transferee.  But  here  it  has  been  positively  sworn 
that  Davis  and  Ellis  never  gave  any  authority  to  accept  the 
transfer,  and  therefore  the  transfer  will  not  discharge  Mr.  CarlmdL 

The  principal  question  is,  whether  there  was  a  valid  purchase  by 

(1)  Law  Bep.  8  Eq.  381.  .       (2)  Law  Bop.  4  Ch.  76a 
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the  directois  in  a  transaction  which  purported  to  be  a  transfer  to      I*  JJ. 
the  company.    That  depends  npon  the  question  whether  what  Mr.        1874 
Hcpwood  did  was  within  the  scope  of  the  manager's  powera  onder  CAmathh'it 
article  109.    It  appears  to  me  that  a  mere  power  to  appoint  a       ^^ 
general  manager  would  not  authorize  the  directors  to  transfer  to 
him  the  power  to  purchase  shares ;  because  that  power  is  by  the 
articles  expressly  given  to  the  directors  themselves;  whilst  the 
only  duties  which  they  could  delegate  to  the  general  manager  are 
those  which  belong  to  the  management  of  the  ordinary  commercial 
busiDess  of  such  a  company.    It  is  true  that  a  company  of  that 
kind  must  act  by  its  manager,  but  the  directors  could  not  delegate 
to  another  person  those  powers  which  they  would  not  have  had 
except  under  this  peculiar  provision  in  the  articles.    But  if  they 
had  power  to  delegate  their  authority,  they  have  not  done  so,  for 
I  do  not  think  that  the  resolutions  of  1866  amounted  to  a  general 
authority  for  Mr.  Hopwood  to  purchase  any  shares  which  might  be 
offered. 

It  appears,  therefore,  to  me  that  the  contract  to  buy  these  shares 
did  not  bind  the  directors.  Then  comes  the  question  whether  the 
directora  have  ratified  the  purchase.  If  the  evidence  of  Mr. 
HopuH>od,  that  he  informed  them,  is  to  be  taken  as  true^  then  it 
would  be  di£ferent ;  but  I  cannot  depend  on  his  evidence  alone,  for 
both  Davis  and  Ellia  say  that  they  had  no  knowledge  of  the  pur* 
chase,  nor  was  there  any  entry  on  the  minutes  relating  to  it.  Nor 
do  I  think  that  the  directora  must  be  taken  to  have  had  notice 
from  the  entries  on  the  books  of  the  company.  No  doubt  it  could, 
by  a  diligent  examination  of  the  books,  have  been  discovered,  but 
the  directora  had  no  reason  to  imagine  that  the  purchase  had  been 
made. 

Then  comes  the  question,  whether,  though  Ebpwood  had  no 
power  to  purchase  the  shares,  the  directora  are  not,  so  to  speak^ 
estopped  from  saying  that  the  company  had  not  bought  the  shares. 
This  case  does  not  come  within  the  principle  of  the  decisions  in 
Bayal  Briiuh  Batik  v.  Turquand  (1)  and  In  re  Land  Credit  Com- 
pany oflrdand  (2).  In  that  case  the  principle  is  illustrated  by 
the  Lord  Justice  Sdwyn,  who  says  (3) :  '*  If,  when  an  act  within 

(1)  6  £.  &  B.  827.  (2)  Law  Rep.  4  Gh.  460. 

(8)  Law  Bep.  4  Oh.  469. 

8  IT  2  1 
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h.  JJ.      the  scope  of  the  powers  of  the  board  of  directors  is  done  by  than, 

1874       or  (which  is  the  same  thing)  is  ratified  and  adopted  by  them,  a 

CABTMXLL'b  person  contracting  with  the  directors  is  not  bonnd  to  see  that 

^ff^       certain  preliminaries  which  ought  to  have  been  gone  through  on 

the  part  of  the  company  have  been  gone  through ;  still  less,  in  my 

judgment,  are  innocent  holders  of  a  negotiable  security  booud  to 

inquire  whether  those  preliminaries  have  been  observed." 

This  is  not  a  case  where  the  directors  had  not  complied  vn& 
some  preliminary  required  by  the  articles,  but  is  a  case  where  a& 
agent  of  the  company  has  done  something  beyond  any  authority 
which  was  given  to  him,  or  which  he  was  held  out  as  having.  If 
it  was  in  the  ordinary  scope  of  his  duty  the  company  would  be 
bound  even  if  he  had  orders  not  to  do  it,  but  here  he  had  no  soch 
authority,  and  his  saying  that  he  had  it  amounts  to  nothing. 

Sib  W.  M.  James,  L.  J. : — 

This  is  a  very  hard  case  upon  Mr.  CartmeUf  but  I  am  unable  to 
come  to  any  other  conclusion  than  that  which  the  Yioe-Chanoellor 
and  the  Lord  Justice  have  come  to. 

It  was  alleged  that  the  manager  had  been  in  the  habit  of  baying 
shares,  but  the  last  case  had  occurred  four  years  before,  and  there 
was  no  proof  of  any  such  practice  having  grown  up  wiUiin  the 
knowledge  of  the  director& 

As  to  the  question  of  law,  Mr.  Justice  Maule,  in  SmUh  v.  EvB 
Olass  Company  (1),  said  (2) :  "  This  is  the  simple  case  of  an  indi- 
vidual, or  a  body  corporate,  carrying  on  business  in  the  ordinaiy 
way,  by  the  agency  of  persons  apparently  authorized  by  him  or 
them,  and  acting  with  his  or  their  knowledge.  The  case  differs  in 
no  respect  from  the  ordinary  one  of  dealings  at  a  shop  or  counlang- 
house ;  the  customer  is  not  called  upon  to  prove  the  character  or 
the  authority  of  the  shopman  or  dork  with  whom  he  deals ;  if  he 
is  acting  without  or  contrary  to  the  authority  conferred  upon  him 
by  his  employers,  it  is  their  own  f^ult."  And  he  said  further  (3): 
'*  The  Plaintiffs  could  only  know  that  the  directors  had  power  to 
appoint  persons  to  perform  the  duties  they  appeared  to  be  doing: 
and  they  had  a  right  to  assume  that  they  were  duly  and  properir 
appointed.** 

(1)  11  C.  B.  897.  (2)  11  0.  B.  928.  (3)  11  C.  R  929. 
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These  words  are  very  similar  to  those  nsed  by  the  Lord  Justice      L.  JJ. 
in  this  case,  and  appear  to  state  the  true  principle  applicable  to       1874 
cases  of  this  kind,  that  where  the  dealing  was  in  the  ordinary  Gabtmbli/s 
coarse  of  bnsinesSi  it  would  be  implied  that  the  agent  had  authority 
to  bind  his  principal.    But  that  was  not  the  case  here,  and  Mr. 
CartmeU  must  bear  the  consequences. 

The  appeal  must  be  dismissed  with  costs. 

Solicitors  for  the  Appellant :  Messrs.  Clarkson,  San,  dk  Greenwett, 
agents  for  Mr.  Fonbmy  Li/wrpool. 

Solicitors  for  the  OfiBdal  Liquidator :  Messrs.  Sharpe,  Parkers,  d 
Co.,  agents  for  Messrs.  Harvey  &  Ahop,  Liverpool. 


Ex  parte  JAY.    In  t-0  BLENEHOBN.  L.JJ. 

BankrwpUy—BilU  of  Sak  Act  (17  A 18  Vict.  c.  36),  8.  7— Apparent  Poasesihn         J^ 

— Packing  vp  Goods.  M^  3. 

A  mortgagee  under  an  uDiegistered  bill  of  sale  of  furniture  and  live  stock 
at  a  house,  sent  two  men  into  the  house  on  the  lOth  of  February  to  take 
'  possesion  of  the  goods.  They  remained  in  tbe  house,  but  allowed  the 
debtors  and  their  family  to  use  the  goods  as  usual  till  the  14th  of  February. 
On  the  11th  of  February  the  debtors  executed  another  bill  of  sale,  which 
comprised  substantially  all  their  property,  to  another  creditor,  to  secure  an 
antecedent  debt  Early  in  the  morning  of  the  14th  of  February  the  first 
mortgagee  sent  rum  to  the  house,  and  the  men  in  possession  oommenoed  to 
pack  the  furniture  and  load  the  yans.  At  half-past  twelve  o'clock  on  the 
same  day  the  debtors  filed  a  petition  for  liquidation.  The  furniture  and 
liye  stock  at  the  house  were  carried  away  by  the  first  mortgagee  before  the 
evening  :— 

ffdd  (reversing  the  decision  of  the  Chief  Judge  in  Bankruptcy),  that  the 
furniture  and  live  stock  were  in  the  apparent  possession  of  the  debtors  until 
the  morning  of  the  14th  of  February,  within  the  7th  section  of  the  BUk  qf 
Sale  Act  (17  A;  18  Vict.  c.  36),  bat  ceased  to  be  so  when  the  men  in  pos- 
aesaion  began  to  pack  the  goods  and  put  them  in  the  vans ;  and  that  as  the 
debtors  committed  an  act  of  bankruptcy  on  the  11th  by  the  assignment  of 
all  their  property,  the  first  bill  of  sale  was  void  as  against  the  trustee  in 
the  liquidation,  and  the  trustee  was  entitled  to  the  proceeds  of  the  sale. 

xHIS  was  an  appeal  firom  a  decision  of  the  Chief  Judge  in 
Bankruptcy,  discharging  an  order  of  the  Judge  of  the  NoUinffham 
County  Court. 
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L.JJ.  Sarah  Anne  Blenkham  and  Eleanora  Maria  Blenkham  were 

1874       single  ladies,  who  kept  a  school  for  young  ladies  near  Oay&orpe. 
Eb  parte        On  the  16th  of  Jane,  1873,  the  two  Misses  Blenkhom  and  their 
^^^'       father,  Chorae  Blenkham^  executed  a  bill  of  sale  of  all  their  house- 
Blenshobv.  hold  funiiture,  fixtures,  books,  plate,  and  pictures,  and  all  h<»se8, 
carts,  cows,  and  other  chattels  at  the  house,  to  BameU  Cohen^  by 
way  of  mortgage  for  securing  a  present  advance  of  £144,  which 
was  to  be  repaid  by  twelve  monthly  instalments,  and  power  was 
thereby  given  to  Cohen  to  take  immediate  possession  of  the  pro- 
perty comprised  in  the  bill  of  sale,  notwithstanding  the  equity 
of  redemption,  and  in  case  of  defietult  in  payment  of  any  of  the 
instalments  to  sell  the  property. 

This  bill  of  sale  was  not  registered. 

On  the  26th  of  January,  1874,  the  Misses  Blenkhom  assigned  the 
same  property  to  John  Kendal  by  way  of  mortgage,  for  secur- 
ing the  repayment  of  £100  advanced  by  him.  This  was  not 
registered. 

On  the  11th  of  February,  1874,  the  Misses  Bhnlchom  and  their 
father  executed  another  bill  of  sale  of  all  the  household  furniture, 
live  and  dead  farming  goods,  chattels,  and  effects  in  and  about 
their  house,  to  the  Nottingham  Equitable  Loan^  Diaoount,  and  in- 
vestment  Oompanyy  by  way  of  mortgage  to  secure  a  past  debt  of 
£98,  with  a  power  of  sale  in  case  of  defietult. 

This  bill  of  sale  was  duly  registered. 

On  the  10th  of  February,  1874,  the  day  before  the  execution 
of  the  last-mentioned  bill  of  sale,  Cohen  sent  two  men  to  take 
possession  of  the  furniture  and  other  property  comprised  in  his 
security.  These  men  remained  in  possession,  and  slept  in  the 
house  from  that  time,  but  did  not  disturb  or  remove,  or  in  any 
way  interfere  with  the  debtors*  goods,  but  allowed  the  debtors  to 
continue  in  the  occupation  and  enjoyment  of  the  goods^  and  to 
carry  on  the  school  in  the  usual  manner  until  the  morning  of  the 
14th  of  February.  During  that  time  negotiations  for  an  arrange- 
ment went  on  between  the  debtors  and  Cohen's  men  who  were  in 
possession. 

About  nine  o'clock  on  the  morning  of  the  14th  of  February 
Cohen's  men  began  to  pack  up  the  furniture  in  the  house,  and 
about  ten  o  clock  two  vans  were  brought  into  the  garden,  and  the 
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men  commenced  placing  the  fomitnre  of  the  principal  rooms  in       ^  JJ* 
the  vans.  1874 

About  three  o'clock  a  third  van  was  brought  to  the  house  and     Ez  paru 
loaded,  and  at  five  o'clock  all  the  vans  were  driven  away,  and  ' 

some  of  the  cows  and  a  pony  and  chaise  were  also  removed.  Blextxhobv. 

The  bed-room  famiture  and  kitchen  utensils  were  not  taken       """^ 
away,  but  one  of  the  men  remained  to  keep  possession  of  them. 

At  half-past  twelve  o'clock  on  the  same  day,  while  this  was 
going  on,  the  Misses  Blenkhom  filed  a  petition  for  liquidation, 
under  which  a  trustee  was  appointed.     The  goods  taken  were 
afterwards  sold  by  Cohen  for  £180. 

Under  these  circumstances  the  County  Court  Judge  was  of 
opinion  that  the  bill  of  sale  to  Cohen  was  void  as  against  the 
trustee,  and  that  the  proceeds  of  the  sale  of  the  goods  taken  by 
him  ought  to  be  given  up  to  the  trustee. 

From  this  decision  Cohen  appealed  to  the  Chief  Judge  in  Bank- 
ruptcy, who  held  that  the  possession  taken  by  him  under  his  bill 
of  sale  was  not  merely  formal  within  the  meaning  of  the  Bills  of 
JSale  Ad  (17  &  18  Vict.  c.  36),  s,  7,  and  that  he  was  entitled  to 
keep  the  proceeds  of  the  sale  (1). 

(D 1874   May  26  ^^^  which  have  been  proved  before 

me,  in  mj  opiaion  no  Jury  oonld  hesi- 

Sm  Jambs  Bacon,  C.J. :—  tate  on  the  subject  for  a  moment    On 

The  qnestion  in  this  case  is  simply  the  10th  of  Febmary  a  man  comes 
one  of  fact.  The  Bills  tf  Sale  Ad,  armed  with  a  bill  of  sale,  lays  hands 
although  it  does  not  positively  enact  upon  all  that  is  included  in  Qxe  bill  of 
that  every  bill  of  sale  shall  be  regis*  sale  and  takes  possession,  and  leaves 
iCered,  requires  in  effect  that  it  shall  two  men  in  possession.  That  is  not 
be  registered,  because  if  it  is  not  regis-  mere  formal  possession.  That  is  posi- 
tered  all  goods  which  are  in  the  ap-  tive,  actual,  legal  possession.  To  what 
parent  possession  of  the  bankrupt  at  end  were  the  two  men  put  into  posses- 
the  time  of  the  bankruptcy  will  be  held  sion  ?  To  prevent  anybody  else  touching 
to  be  the  property  of  the  trustee,  and  those  goods.  In  my  opinion,  it  would 
not  of  the  holder  of  the  bill  of  sale,  be  a  most  violent  perversion  of  words 
The  question  therefore  is  simply  whether  to  say  that  the  possession  then  taken 
at  the  time  of  the  commencement  of  was  a  nominal  or  formal  possession.  It 
the  liquidation,  which  is  said  to  have  was  the  best  possession  that  could  be 
been  at  half-past  twelve  o'clock  on  the  taken  under  the  circumstances.  The 
14th  of  February,  the  goods  which  had  removal  did  not  instantly  follow,  pro- 
been  taken  possession  of  on  the  10th  bably  in  consequence  of  the  request  of 
of  February,  four  days  before,  were  or  the  debtors.  That  part  of  the  case  is 
were  not  in  the  apparent  possession  of  not  made  very  clear,  and  it  is  not  of 
the  debtors.     Well,  now,  taking  the  very   great   importance  under   what 
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L.  J  J.  From  this  decision  the  trastee  appealed. 


1874 


Ex  parte 
Jat. 

lure 
Blinkhobk. 


Mr.  De  OeXy  0.0.,  and  Mr.  Finlay  Knight,  for  the  Appellant  :— 
The  Bias  of  Sale  Ad  (17  &  18  Vict  c.  36),  s.  1,  makes  every 


circumstances  it  was  that  the  broker 
who  had  by  his  men  had  possession  of, 
and  held  adversely  to,  all  the  rest  of 
the  world,  the  chattels  comprised  in 
the  bill  of  sale,  did  not  choose  to  enforce, 
or  had  not  the  means  of  enforcing,  the 
removal  of  them.  The  removal  has 
nothing  to  do  with  it  The  possession 
is  the  thing  that  is  to  be  considered. 
Then  on  the  morning  of  the  14th,  there 
being  no  reason  for  forbearing  any 
longer,  the  removal  of  the  goods  is 
commenced.  Can  any  case  be  found — 
certainly  none  has  been  referred  to— 
wbich  would  induce  me  to  hold  that, 
where  the  actual  possession  is  proved 
and  the  removal  has  commenced  and 
is  in  progress,  the  completion  of  that 
act  80  begun  can  be  frustrated  by  the 
commission  of  an  act  of  bankruptcy? 
None  of  the  cases  in  the  slightest  de* 
gree  affect  that  Then  I  find  that  with 
reasonable  diligence,  with  no  circum- 
stance that  would  at  all  call  in  question 
either  the  good  faith  or  the  prudence  or 
propriety  of  what  was  done  on  that 
14th.  of  February,  as  soon  as  it  could  be 
efifected,  the  whole  of  the  goods  were 
removed.  The  men  never  ceased  to 
hold  the  possession  until  the  things 
were  brought  down  upon  the  lawn  and 
loaded  upon  the  carts.  In  my  opinion, 
the  Act  of  Parliament  does  not  in  the 
slightest  degree  touch  ibis  case.  There 
has  been  on  attempt  to  shew  that  what 
was  taken  was  mere  formal  possession, 
and  two  cases,  JEx  parte  Eooman 
(Law  Rep  10  £q.  63),  and  Gimgh  y. 
Everard  (2  H.  A;  G.  1)  were  referred  to. 
En  parte  ffooman  was  a  case  in  which 
the  owner  of  the  bill  of  sale  had  put  a 
man  into  what  was  clearly  nominal 


possession,  and  only  nominal  posses- 
sion, for  he  went  into  possession  on  the 
28th  of  October ;  he  retained  possessioa 
until  the  16th  of  November,  and  he 
then  gave  up  the  possession  to  another 
agent  of  the  Respondent ;  so  that  lor 
months  that  possession  which  in  the 
begioning  was,  and  was  meant  to  be, 
formal  and  nothing  else,  had  been  con- 
tinued down  to  the  very  time  when  th» 
question  was  under  litigation.  Oott^k 
V.  Everaird  (2  H.  &  G.  1)»  in  my  optnion^ 
does  not  touch  the  case  at  all ;  bat  in 
the  course  of  the  argument  upon  Ec 
parte  Eooman  reference  was  made  to 
a  case  which  has  not  been  lefened  to 
on  this  occBsion — a  case  of  Vkarino  v. 
HolUngtwnih  (20  L.  T.  (NA)  362), 
the  facts  of  which  are  thus  stated  in 
the  judgment  in  Ex  parte  EoomM 
(Law  Rep.  10  Eq.  at  p.  68) :  "A  m 
of  sale  had  been  executed  by  a  trader 
to  secure  an  advance  of  money.  The 
lender,  on  the  day  of  the  execatioa 
of  the  bill  of  sale,  sent  a  peiaon  who 
took  and  retained  posaesnoa  of  the 
chattels  assigned :  and  it  woold  appeir 
that  they  had  been  actoally  removed 
and  sold ;  but  whether  before  or  soon 
after  the  bankruptcy,  which  happened 
within  a  week  of  the  ezecutioQ  of  tiis 
bill  of  sale,  does  not  distinctly  appear, 
nor  is  it  material  8o  that  no  questkn 
did  or  could  arise  respecting  its  re^i- 
tration.  The  assignees  in  bankruptcy 
brought  an  action  against  the  lendtf 
for  money  had  and  received  to  their 
use.  The  only  ground  upon  whidi 
they  claimed  was  that  within  the  tenss 
of  the  statute  in  bankrupt^  the  goods 
were  at  the  time  of  the  banknipt^,by 
the  consent  and  pennission  of  the  traa 
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unregistered  bill  of  sale  void  against  creditors  in  case  of  bank-       L.  JJ. 
rnptcy,  so  far  as  regards  ail  chattels  which,  after  the  expiration  of       1S74 
twenty-one  days  from  the  execution  of  the  bill  of  sale,  shall  be     ^g.  ^|^ 
**  in  the  possession,  or  apparent  possession,  of  the  person  making       *^^^- 
sach  bill  of  sale ;"  and  the  last  clause  of  the  7th  section  provides  blenshork. 
that "  Personal  chattels  shall  be  deemed  to  be  in  the  apparent 
possession  of  the  person  making  or  giving  the  bill  of  sale  so  long 
as  they  shall  remain  or  be  in  or  upon  any  house,  mill,  warehouse, 
building,  works,  yard,  land,  or  other  premises  occupied  by  him,  or 
as  they  shall  be  used  and  enjoyed  by  him  in  any  place  whatsoever. 


owner,  in  the  possession,  order,  or  dis- 
position of  the  bankrupt.  This  raised 
a  mere  question  of  fact,  as  '  order  and 
disposition '  is  in  all  cases  only  a  ques- 
tion of  fact.  It  being  proved  that  the 
agent  who  had  taken  possession  was  a 
young  woman  who  lived  in  the  house 
Avith  the  bankrupt  and  his  family,  took 
her  meals  with  them,  sat  in  the  same 
rooms,  and  lived  as  one  of  the  family, 
it  was  urged,  on  the  part  of  the  Plain- 
tills,  that  the  possession  by  her  was  not 
real  and  substantial,  but  colourable, 
nnd  that  the  goods,  notwithstanding 
her  presence  in  the  house,  remained  in 
the  ostensible  possession  of  the  bank- 
rupt, and  with  the  consent  of  the  true 
owner,  were  in  his  order  and  disposi- 
tion. The  learned  Judge  who  tried  the 
cause  directed  the  jury, '  if  they  came 
to  the  conclusion  that  the  young  woman 
was  bond  fide  in  possession  of  the  fur- 
niture, so  that  she  would  not  have 
allowed  the  bankrupt  or  auy  one  else 
to  deal  with  it  contrary  to  her  instruo* 
tions,  to  return  a  verdict  for  the 
Defendant,'  which  they  did.  On  a 
motion  for  a  new  trial  on  the  ground 
of  misdirection  •  •  •  •  it  was  said  by 
the  Lord  Chief  Justice  that  the  current 
of  recent  decisions  had  been  less  in 
favour  of  assignees  than  formerly.  And 
this  may  well  be  in  cases  of  'order 
and  disposition;'  but  cannot,  I  think. 


in  any  way  influence  the  matter  now 
before  the  Court.**  The  possession  of 
the  young  woman  in  Vicarino  v.  EdU" 
Unswmih  was  infinitely  more  ques- 
tionable than  such  possession  as  was 
taken  here.  Here  it  was  exactly  in 
the  ordinary  course  of  business.  The 
owner  of  the  bill  of  sale  sends  his  men 
to  take  possession,  and  never  relin- 
quishes it  from  that  moment  until  the 
whole  of  the  chattels  comprised  in  the 
bill  of  sale  and  seized  by  them  on  the 
10th  of  February  are  carried  off  the 
premises  on  the  14th.  As  a  matter  of 
fact,  in  my  opinion,  this  case  Is  one 
which  does  not  admit  of  question  for 
a  moment. 

I  am,  therefore,  of  opinion  that  at 
the  time  of  what  is  said  to  have  been 
an  act  of  bankruptcy,  namely,  the  exe- 
cution of  the  bill  of  sale  on  the  11th  of 
February,  the  possession  of  Cohen  was 
actual  and  positive,  and  not  completed 
only  because  of  the  difficulty  of  carrying 
away  the  pianofortes  and  such  like 
things  except  by  means  of  a  van.  In 
my  opinion,  the  right  of  the  bill  of  sale 
holder  is  clear,  and  is  not  to  be  ques- 
tioned ;  and  upon  the  facts  as  they  are 
admitted  and  agreed  to  here,  I  am  of 
opinion  that  he  is  entitled  to  retain 
the  proceeds  of  the  goods  removed 
until  his  debt  secured  by  the  bill  of 
sale  is  settled. 
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L.  JJ.  '     notwithstanding  that  formal  possession  thereof  maj  have  been 

1874  taken  by  or  given  to  any  other  person."  The  question  in  the 
Sx  paru     present  case  turns  upon  the  true  construction  of  this  last  dauae. 

^^^'  At  the  time  when  the  petition  for  liquidation  was  filed  none  of 
Blinxbobv.  the  goods  had  been  removed ;  the  formal  or  apparent  posBesakm 

"""^  which  had  been  taken  by  CohefCs  men  had  not  ceased^  and  the  bill 
of  sale  as  regarded  them  was  void  The  fact  of  the  goods  or 
some  of  them  being  in  the  vans  made  no  di£ference ;  for  there  was 
nothing  to  shew  to  whom  the  vans  belonged,  or  by  whom  the  goods 
were  about  to  be  removed  :  Hx  parte  Lewis  (1) ;  Ckmgh  v. 
Everard  (2) ;  Davies  v.  Jont9  (3) ;  Ex  parte  Booman  (4).  At  all 
events,  the  possession  was  merely  formal  on  the  11th  of  February, 
and  it  is  clear  that  the  mortgage  to  the  Nottingham  Oonq^ang 
which  was  made  on  that  day  included  substantially  all  the  debtor's 
property,  and  being  for  an  antecedent  debt  was  an  act  of  bank- 
ruptcy, and  overrides  the  sale  by  Cohen. 

Mr  LitQe,  Q.C.,  and  Mr.  Robertson  Oriffiihe,  for  Ochen : — 

Cohen  was  not  in  formal  but  in  actual  possession  when  ibe 
petition  was  presented.  He  took  possession  with  the  bona  fie 
intention  of  selling,  and  had  been  making  arrangem^its  to  do  so. 
His  men  began  to  pack  the  goods  and  load  them  in  the  vans  early 
on  the  14th  of  February,  before  the  petition  was  presented;  and 
therefore,  even  if  the  possession  was  only  formal  before  the  14tli 
of  February,  it  ceased  to  be  so  as  to  all  the  goods  on  the  morning 
of  that  day :  Carr  v.  Aeraman  (5). 

With  respect  to  the  mortgage  to  the  Nottingham  Ccmfonif, 
there  is  no  evidence  that  it  comprised  all  the  debtor^s  property; 
and  if  the  decision  of  the  Court  should  turn  on  that  instrument, 
we  ask  for  further  inquiry  on  that  point. 

Sib  W.  M.  James,  L. J. : — 

Subject  to  the  question  as  to  the  farther  inquiry,  I  am  of 
opinion  that  the  decision  of  the  County  Court  Judge  is  right,  and 
that  the  decision  of  the  Chief  Judge  cannot  be  sustained.    Tlie 

(1)  Law  Rep.  6  Ch.  626.  (3)  10  W.  R.  779. 

(2)  2  H.  &  G.  1.  (4)  Law  Rep.  10  £q.  6S. 

(5)  11  Ex.  566. 
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qnestion  here  is,  whether  there  was  actual  or  apparent  possession      L-  JJ* 
of  the  goods  which  were  comprised  in  the  bill  of  sale  to  Cohen  in        I9l\ 


the  persons  who  had  executed  that  bill  of  sale.  Now  it  is  admitted  E^wiru 
that,  four  days  before  the  14th  of  February,  when  the  petition  was 
filed,  the  mortgagee  under  the  bill  of  sale  put  two  men  in  possession  Blbnkhobh. 
of  the  property ;  but  notwithstanding  that,  the  property  being  in  a 
lx)arding  school,  the  school  went  on,  and  the  young  ladies  con- 
tinued their  usual  studies ;  the  furniture  was  used,  the  beds  were 
slept  in,  and  it  is  plain  that  the  whole  apparent  course  and  conduct 
of  the  household  went  on  exactly  in  the  same  way  as  usual,  the 
men  being  there  for  the  purpose,  no  doubt,  of  preventing  any 
removal  of  the  goods.  Now,  tliat  is,  to  my  view,  exactly  the  kind 
of  apparent  possession  which  was  aimed  at  by  the  last  clause  of 
the  7th  section  of  the  BUb  of  Sale  Act.  It  seemed  to  all  the  world 
that  the  ladies  held  their  school,  and  they  and  their  scholars 
had  the  use  and  enjoyment  of  the  things  which  were  the  subject 
of  the  bill  of  sale.  There  were  the  cows  also,  and  the  pony 
and  carriage,  all  of  which  continued  to  be  used  in  the  same  way. 
I  agree  that  the  formal  possession  ceased  to  be  a  formal  posses- 
sion, and  became  an  actual  possession  not  to  be  attacked  by  the 
Bills  of  Sale  Act  on  the  morning  of  the  14th ;  for  early  on  that 
morning  the  persons  in  possession  brought  vans,  and,  as  rapidly  as 
they  could,  began  packing  up  the  furniture.  They  took  the  things 
out  on  to  the  lawn  and  put  them  as  fast  as  they  could  into  the 
vans,  and  were  in  the  course  of  removing  them  when  the  act  of 
bankruptcy  which  was  relied  on  was  committed,  which  did  not 
take  place  until  half-past  twelve  on  the  same  day.  I  cannot  say 
that  that  was  not  as  strong  an  assertion  of  ownership  as  could  be 
made — ^not  formal,  but  real  ownership— particularly  having  regard 
to  the  character  of  the  property  and  business. 

That  makes  it  important  to  ascertain  whether  there  was  an  act 
of  bankruptcy  prior  to  the  morning  of  the  14th ;  and  certainly, 
having  regard  to  the  fact  that  there  were  three  bills  of  sale  of  the 
same  property,  and  that  the  ladies  were  in  insolvent  circumstances, 
the  strong  presumption  is  that  the  bill  of  sale  to  the  Nottingham 
-Company^  which  is  alleged  to  be  the  act  of  bankruptcy,  did  include 
fiubstantially  the  whole  of  the  property  of  the  debtors  within  the 
meaning  of  the  cases.    But  as  it  is  suggested  that  this  was  not 
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li.  JJ.  properly  inqnired  into,  and  that  there  was  really  no  positive  evi- 

1874  dence  upon  that  subject,  the  Lord  Justice  is  of  opinion,  and  I 

Ex  parte  agree  with  him,  that,  strictly  speaking,  the  creditor  is  entitled  to 

Jat.  -j^^Q  jTj^Q^  more  thoroughly  inyestigated  than  appears  to  haye  been 

Warn    aM| 

BLEHKRomr.  done.    Of  course,  he  must  do  it  at  his  own  expense,  and  upon  that 
'"^       one  point,  and  that  only,  the  matter  will  stand  over  for  the  pro- 
duction of  evidence  before  us.    If  the  inquiry  is  not  insisted  on, 
the  order  of  the  Chief  Judge  will  be  reversed  (1). 

Sir  G.  Mellish,  L.  J. : — 

I  am  entirely  of  the  same  opinion.  In  Iks  parte  Lewis  (2)  the 
construction  of  the  Bills  of  Sale  Act  in  these  matters  was  Mj 
considered  by  the  C!ourt.  I  am  of  opinion  that  the  proper  con- 
struction was  put  upon  it  in  that  case,  and  the  same  construction 
appears  to  have  been  put  upon  it  by  the  Chief  Judge  himself  in 
Em  parte  Homan  (3).  The  distinction  between  real  and  formal 
possession  was  founded,  in  those  cases,  upon  the  authority  of 
certain  modem  cases  at  law  which  were  there  fully  considered. 
The  distinction  is,  that  if  a  broker  is  simply  put  in  and  remains 
in  possession,  so  as  to  prevent  the  removal  of  the  furniture,  bat 
allowing  everything  to  go  on  just  as  it  did  before,  permitting 
everything  to  be  used  by  the  debtor  and  his  family,  then  the 
goods  still  remain  in  the  apparent  possession  of  the  debtor.  There 
must  be  something  done  which  takes  them  plainly  out  of  the 
apparent  possession  of  the  debtor  in  the  eyes  of  everybody  who 
sees  them.  There  is  no  reason  at  all  to  depart  from  the  distinc- 
tion which  is  there  laid  down.  The  Chief  Judge  seems  to  have 
thought  it  depended  on  the  fact  that  only  a  short  time  had  elapsed 
between  the  time  when  the  broker  was  put  in  possession  and  the 
time  when  he  proceeded  to  sell,  and  to  have  thought  that  he  had 
entered  with  a  hon&fide  intention  to  sell ;  and  that  he  brought  his 
vans  within  a  reasonable  time.  With  submission  to  his  judgment, 
I  really  think  that  is  wholly  immaterial.  It  is  different  from 
the  **  order  and  disposition '"  clause  in  the  Bankruptcy  Act,  becaose 
there,  if  the  true  owner  demands  the  goods,  that  at  once  prevents 

(1)  No  application  was  made  for  an         (2)  Law  Bep.  6  Gh.  626. 
inquiry.  (3)  Ibid.  10  £q.  63. 
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the  *^  order  and  dispositiou"  dause  applying.    But,  under  the  BUb  l.  j j. 

cfSide  Aelg  if  the  creditor  does  not  choose  to  register  his  bill  of  i874 

sale,  and  the  goods  remain  in  the  apparent  possession  of  the  debtor,  Exparte 

and  are  so  at  the  time  the  act  of  bankruptcy  is  committed,  it  does  *^^^- 

not  matter  at  all,  in  my  opinion,  that  he  has  used  due  diUgence  blehxbobv. 

or  has  endeayoured  to  get  possession.    11,  in  point  of  fact,  he  has  — 
not  got  possession,  and  has  not  taken  the  goods  both  out  of  the 
actual  and  out  of  the  apparent  possession  of  the  debtor,  then  the 
BtUa  of  Sale  Act  applies,  and  the  trustee  can  come  in. 

Solicitors  for  the  Appellant :  Messrs.  Andrew  &  Wood,  for  Mr. 
WtUiamB,  Lincoln, 
Solicitors  for  the  Bespondent :  Messrs.  WiOcins,  Blyth,  dt  Mardand. 


SALVIN  V.  NORTH  BRANCEPETH  COAL  COMPANY.  L.  jj. 

[1873    S.    44.]  i874 

Ku%9anee^^8moke — Injunetion— Stoppage  of  Commercial  Wcrhs^^Damage^      '^^'^SS^  24^'  ^^' 
Extent  of-^Iseue — Expert,  Employment  ^,  to  report,  j^y  14. 

Bill  by  Flaintiff,  seeking,  on  the  ground  of  smoke  nniBance,  to  stop  a  large 
oommercial  work,  dismissed  upon  the  facts  with  costs. 
The  following  subjects  discussed : — 

1.  The  extent  and  character  of  the  damage  necessary  to  sostain  a  bilL 

2.  The  province  of  scienti6c  evidence. 

3.  The  effect  of  the  previous  existence  of  similar  nuisances. 

4.  The  circumstances  under  which  the  Court  will  direct  an  issue,  or  send 
an  expert  to  report 

Decree  of  the  Master  of  the  Bolls  affirmed. 

X  HE  Plaintiff  was  tenant  for  life  of  a  mansion-house  and  about 
485  acres  of  land,  called  BumhaS,  situated  in  the  county  of  Dur- 
ham, having  in  the  neighbourhood  and  on  all  sides  of  his  estate 
many  collieries,  some  of  which  have  been  worked  for  thirty  or 
forty  years.  The  Defendants  had,  in  1870,  opened  or  enlarged  a 
coal  pit  called  the  LitUdmm  CoUiery,  400  yards  from  one  of  the 
Plaintiffs  plantations  and  1000  yards  from  his  mansion-house, 
and  had  erected  there  coke  ovens  increasing  by  degrees  to  the 
number  of  254.    These  works,  in  fact,  intersected  the  lands  of  the 
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L.  JJ.      Plaintiff,  and  the  Plaintiff,  in  February,  1873,  filed  the  bill  in  tha 

1874       suit  to  restrain  the  Defendants  from  allowing  any  efflavia  to  imie 

Saltih      ^^om  their  works  so  as  to  occasion  nuisance  to  the  Plaintiff  or 

Ncners      diminish  the  value  of  his  estate.    The  Defendants  allied  that 

B&AsoBFvrH  their  works  did  no  real  injury  to  the  woods  or  lands  of  the  Ebin- 

CJOAL  Co.  ''      ^ 

——  tiff ;  and  that  there  weie  already  so  many  collieries  and  ooke- 
works  in  the  neighbourhood  (the  nearest  being  half  a  mile  ofi), 
that  the  colliery  and  coke  ovens  erected  by  the  Defendants  made 
no  perceptible  addition  to  the  smoke. 

A  great  number  of  affidavits  was  filed  on  both  sidesi,  and  manj 
of  the  witnesses  were  cross-examined  before  the  Master  of  the 
Bolls,  who  dismissed  the  bill  with  costs  (1). 


(1)  1874.   March  17. 

Sib  G.  Jebsel,  M.R. : — 

The  Plaintiff  is  the  owner  of  a  man- 
sion-house and  of  a  valuable  estate  in 
the  county  of  Durham;  the  Defen- 
dants are  a  coal  company  who  have 
sunk  a  pit  for  the  purpose  of  ob- 
taining coal  from  a  colliery,  and  have 
erected  at  or  near  the  mouth  of  that 
pit  a  very  large  number  of  ovens,  which 
they  are  using,  in  accordance  with  the 
custom  of  that  part  of  the  country,  in 
making  coke.  The  Plaintiff  alleges, 
and  the  Defendants  deny,  that  the  re- 
sult of  those  operations  is  to  cause  an 
emission  of  a  considerable  amount  of 
smoke  and  gases,  which  produce  a 
substantial  injury  to  the  Plaintiff's  pro-  - 
perty  situate  in  the  neighbourhood  of 
these  works. 

The  real  question  which  I  have  to 
decide — for  there  is  no  question  about 
the  law  of  the  case — ^is,  whether  or 
not  that  allegation  is  proved  to  my 
satisfaction.  Now  the  law,  as  I  said 
before,  is  plain.  Counsel  on  both  sides 
have  referred  with  equal  confidence  to 
the  case  of  the  St.  Helen's  Smelting 
Company  v.  Tipping  (11 H.  L.  C.  642), 
1^  laying  down  the  law  on  the  subject ; 
and  I  agree  that  a  better  case  could 
not  have  been  referred  to,  or  one  which 


has  more  bearings  on  the  qneitiflos 
which  I  have  to  try.  The  Judge  who 
tried  the  cause  was  Mr.  Justice  MeBor, 
and  he  told  the  jury  that  an  actknaUe 
injury  was  one  producing  sensible  dis- 
comfort to  the  person.  Then  be  vent 
on  to  say  that,  in  an  action  for  nuianice 
to  property  arising  from  nocdooB  t»- 
pours,  the  injury,  to  be  actionable^  mut 
be  such  as  visibly  to  dimini^l^  the  vidae 
of  the  property  and  the  comfort  and 
enjoyment  of  it^  He  told  them  farther, 
that  when  the  jurors  came  to  consider 
the  facts,  all  theciroumstanoeSyiiiclQdiiig 
those  of  time  and  locality,  ou^t  to  b» 
taken  into  consideration;  and  thst, 
with  respect  to  the  latter,  it  wis  dear 
that  in  counties  where  great  woks  hul 
been  erected  and  carried  on,  persons 
must  not  stand  on  their  extreme  rights 
and  bring  actions  in  respect  of  ereiy 
matter  of  annoyance,  for  if  so^  the 
business  of  the  whole  oonntiy  iroold 
be  seriously  interfered  with. 

That  ruling  was  upheld  by  the  Hoose 
of  Lords,  and  I  take  it  as  having  eitaih 
lished,  in  the  first  place,  that  the  injniy 
must  be  visible,  by  which  I  understaod 
visible  to  ordinary  persons  oonverant 
with  the  subject-matter.  I  do  not 
think  that  tbis  condition  is  satisfied  by 
getting  a  scientific  man  to  say  that,  bjr 
the  use  of  scientific  appliances^  micro- 


VOL.IX.] 


OHANOEBT  APFEAL& 


707 


The  Plaintiff  appealed. 

Mr.  H.  MathetDB,  Q.C.,  Mr.  Edmimd  James,  and  Mr.  Trevdyan, 
for  the  Plaintiff. 


L.JJ. 

1874 


fcopic  or  otherwise,  he  can  state  that 
there  will  be  in  future  time  an  injury. 
I  do  not  think  that  that  would  he 
sufiBcient.  I  take  it  that  there  must 
he  a  present  injury  visible  to  ordinary 
persons  conversant  with  the  subject- 
matter,  and  such  an  injury  as  would 
entitle  a  jury  to  give  substantial  as 
distinguished  from  nominal  damages. 
I  consider  that  to  be  the  meaning  and 
opinion  of  the  learned  Judge.  That 
meaning  is  very  much  confirmed  by 
what  was  said  by  the  learned  Lords 


says: — [His  Honour  then  read  the  judg- 
ment of  Lord  WendeydaHe : — ] 

I  do  not  think  there  is  any  contest 
between  the  learned  counsel  on  both 
sides  as  to  the  law.  They  have  both 
stated  that  the  real  question  I  have  to 
try  is  whether  a  substantial  injury, 
meaning  an  injury  for  which  a  jury 
would  give  substantial  damages,  has 
been  inflicted  on  the  Plaintiff. 

The  case  of  the  Plaintiff  may  be 
fairly  divided  into  two  complaints. 
The  first  complaint  is,  an  injury  to 


in  deciding  that   case,  especially  by   ,  personal  comfort,  and  as  to  that  there 


Lord  Cranworth  and  Lord  Wensleydale, 
Lerd  Cranworth  says,  adopting  the 
words  of  Mr.  Justice  MeUor^  **  It  must 
be  plain  that  persons  using  a  limekiln, 
or  other  works  which  emit  noxious 
vapours,  may  not  do  an  actionable 
injury  to  another,  and  that  any  place 
where  such  an  operation  is  carried  on 
so  that  it  does  occasion  an  actionable 
injury  to  another,  is  not,  in  the  mean- 
ing of  the  law,  a  convenient  place." 
Lord  Cranworth  then  goes  on  to  say : 
*'  I  always  understood  that  to  be  so ; 
but  in  truth,  as  was  observed  in  one  of 
the  cases  by  the  learned  Judges,  it  is 
extremely  difficult  to  lay  down  any 
actual  definition  of  what  constitutes  an 
injury,  because  it  is  always  a  question 
of  compound  facts  which  must  be  looked 
to,  to  see  whether  or  not  the  mode  of 
carrying  on  a  business  did  or  did  not 
occasion  so  serious  an  injury  as  to 
interfere  with  the  comfort  of  life  and 
enjoyment  of  property."  Therefore  it 
must  be  a  serious  injury  of  some  kind. 
Then  he  refers  to  a  case  of  his  own, 
and  says  that  he  thinks  Mr.  Justice 
MeRor  could  not  have  possibly  stated 
the  law  better.  Then  Lord  TTefw/e^c^o/e 


are  two  observations  to  be  made.  First 
of  all,  is  the  injury  of  such  a  nature 
as  substantially  to  interfere  with  the 
comfort  and  enjoyment  of  the  Plaintiff 
as  owner  of  the  mansion-house  and 
grounds  in  question  ?  Secondly,  if  it  is 
so,  does  it  come  fix>m  the  Defendants* 
works? 

As  regards  the  first  point,  I  have  no 
doubt  whatever.  As  regards  the  se- 
cond, I  think  it  must  be  answered  in 
this  way,  that  it  does  not  all  come 
from  the  Defendants*  works;  and  I 
think  it  does  not,  even  as  to  the  major 
part,  come  from  the  Defendants'  works. 
I  think  that  the  state  of  things,  so  far 
as  regards  this  part  of  the  case,  was  not 
substantially  altered  by  the  Defendants* 
works. 

[His  Honour  then  commented  on  the 
evidence,  coming  to  the  conclusion  that 
the  quantity  of  black  smoke  from  the 
other  collieries  was  very  considerable 
before  the  colliery  in  question  was  es- 
tablished, and  that  this  colliery  did 
not  introduce  a  new  state  of  things,  so 
far  as  personal  comfort  went.  And  as 
to  the  injury  alleged  to  be  done  to  tho 
wood  by  the  deleterious  gases  emitted 


Salvot 

V. 
KOBTH 

Bbavckfeib 
Goal  Go. 
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Saltin 

V. 
NOIETH 


Sir  E.  James,  Q.C.  Mr.  Watter,  Q.C.,  and  Mr.  Maeiadilan,  for 
the  Defendants. 


The  facte  of  the  case  and  the  effect  of  the  evidence  are  gof- 
Bbak^^  iiciently  stated  in  the  judgments  of  the  Master  of  the  Bolls  and 
0>^Co.    the  Lords  Justices. 


Sib  W.  M.  James,  L J. : — 

In  this  case  the  Master  of  the  Bolls  has  dismissed  with  costs 
the  bill  of  the  Plaintiff. 

The  billy  in  substance,  sought,  by  a  mandatory  injonctioo,  to 
prevent  the  Defendants,  who  are  a  great  colliery  company,  from 
erecting  or  working  any  coke  ovens  or  other  ovens  to  the  nuisance 
of  the  Plaintiff,  the  nuisance  alleged  being  from  smoke  and 
deleterious  vapours. 

The  Master  of  the  Bolls  thought  it  right  to  lay  down  what  be 
conceived  to  be  the  principle  of  law  applicable  to  a  case  of  this 
kind,  which  principle  be  found  expressed  in  the  case  of  St  Eden  s 
Smdting  Company  v.  Tipping  (1),  in  which  Mr.  Justice  Mdbf 
gave  a  very  elaborate  charge  to  the  jury,  which  was  afterwards 
the  subject  of  very  elaborate  discussion  and  consideration  in  the 
House  of  Lords.  The  Master  of  the  Bolls  derived  from  that  case 
this  principle :  that  in  any  case  of  this  kind,  where  the  Plaintiff 
was  seeking  to  interfere  with  a  great  work  carried  on,  so  feur  as  the 
work  itself  is  concerned,  in  the  normal  and  usual  manner,  the 


by  the  coke  ovens  in  question.  His 
Honour  \^*as  of  opinion  that  such  injury 
was  not  shewn  as  in  the  Si,  HelerCi 
case,  where  substantial  damages  were 
awarded.  No  trees  load  died,  and  the 
woods  of  the  Plaintiff  were  in  fair 
order ;  nor  had  the  crops  on  the  adjoin- 
ing lands  been  injured.  No  doubt  the 
ovens  might  have  done  some  slight 
damage  to  the  trees,  but  the  evidence 
did  not*  shew  that  any  serious  damage 
had  been  done,  though  the  scientific 
botanists  had  said  that  there  were  signs 
of  damage,  not  however  visible  to 
ordinary  persons.     It   was   admitted 


that  some  of  the  trees  in  the  Tbnaff 
BaU  Wood  did  shew  signs  of  iojorj, 
but  there  was  no  proof  that  this  ms 
caused  by  the  coke  ovens,  or  that  the 
injury  had  not  begun  before  the  Defen- 
dants* works  were  erected.] 

For  these  reasons,  I  think  that  the 
Plaintiff  has  not  made  out  his  case ;  aixi 
that,  as  he  comes  here  strictly  npan 
legal  grounds  to  ask  for  an  injnoctioD 
upon  the  ground  of  substantial  iojcrVt 
the  only  course  I  can  now  take  is  to 
dismiss  the  bill,  and  of  coune  the  costs 
will  follow. 

(1)  11  H.  L.  C.  642, 
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Plaintiff  muBt  shew  sabBtantial,  or,  as  the  Master  of  the  Bolls       L.JJ. 
expressed  it, "  visible"  damage.    The  term  *'  visible'*  was  very  much        1874 
quarrelled  with  before  ns,  as  not  being  accurate  in  point  of  law.      Saltin 
It  was  stated  that  the  word  used  in  the  judgment  of  the  Lord      j^^ii^j^ 
Chancellor  was  "  sensible."    I  do  not  think  that  there  is  much  Branokfuh 

difference  between  the  two  expressions.    When  the  Master  of  the       

Bolls  said  that  the  damage  must  be  visible,  it  appears  to  me  that 
he  was  quite  right;  and,  as  I  understand  the  proposition,  it 
amounts  to  this,  that,  although  when  you  once  establish  the  fact 
of  actual  substantial  damage  it  is  quite  right  and  legitimate  to 
have  recourse  to  scientific  evidence  as  to  the  causes  of  that 
damage,  still  if  you  are  obliged  to  start  with  scientific  evidence, 
such  as  the  microscope  of  the  naturalist,  or  the  tests  of  the 
chemist,  for  the  purposes  of  establishing  the  damage  itself,  that 
evidence  will  not  sufSce.  The  damage  must  be  such  as  can  be 
shewn  by  a  plain  witness  to  a  plain  common  juryman. 

The  damage  must  also  be  substantial,  and  it  must  be,  in  my 
view,  actual ;  thai  is  to  say,  the  Court  has,  in  dealing  with  ques- 
tions of  this  kind,  no  right  to  take  into  account  contingent, 
prospective,  or  remote  damage.  I  would  illustrate  this  by  analogy. 
The  law  does  not  take  notice  of  the  imperceptible  accretions  to  a 
river  bank  or  to  the  sea^shore,  although  after  the  lapse  of  years 
they  become  perfectly  measurable  and  ascertainable ;  and  if,  in  the 
course  of  nature,  the  thing  itself  is  so  imperceptible,  so  slow,  and 
so  gradual  as  to  require  a  great  lapse  of  time  before  the  •  results 
are  made  palpable  to  the  ordinary  senses  of  mankind,  the  law  dis- 
regards that  kind  of  imperceptible  operation.  So,  if  it  were  made 
out  that  every  minute  a  millionth  of  a  grain  of  poison  were 
abflorbed  by  a  tree,  or  a  millionth  of  a  grain  of  dust  deposited 
upon  a  tree,  that  would  not  afford  a  ground  for  interfering, 
although  after  the  lapse  of  a  million  minutes  the  grains  of  poison 
or  the  grains  of  dust  could  be  easily  detected. 

It  would  have  been  wrong,  as  it  seems  to  me,  for  this  Court  in 

the  reign  of  Henry  YI.  to  have  interfered  with  the  further  use 

of  sea  coal  in  London,  because  it  had  been  ascertained  to  their 

satisfaction,  or  predicted  to  their  satisfaction,  that  by  the  reign 

of  Queen  Victoria  both  white  and  red  roses  would  have  ceased  to 

bloom  in  the  Ten^ple  Gardens.    If  some  picturesque  haven  opens 
Vol.  IX.  3  /  1 
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L.  JJ.      its  arms  to  invite  the  ccmiinerce  of  the  vorld,  it  is  not  for  tluB 

1874       Court  to  forbid  the  embrace,  aldiongh  the  fruit  of  it  sbonld  be  the 

sl^      sightSy  and  Bonnds,  and  smells  of  a  common  seaport  and  ship- 

North      building  town,  which  would  drive  the  Dryads  and  their  magters 

BttAMCKMTH  from  their  ancient  solitudes. 

—  '  With  respect  to  this  particular  property  before  us,  I  obs^re  that 
the  Defendants  have  established  themselves  on  a  peninsula  which 
extends  &t  into  the  heart  of  the  ornamental  and  picturesque 
grounds  of  the  PlaintLK  If,  instead  of  erecting  coke  ovens  at  thu 
spot^  they  had  been  minded,  as  apparently  some  persons  m  the 
neighbourhood  on  the  other  side  have  done^  to  import  inmstoDe, 
and  to  erect  smelting  furnaces,  forges,  and  mills,  and  had  filled  the 
whole  of  the  peninsula  with  a  mining  and  manufacturing  village, 
with  beershops  and  pig-styes  and  dog-kennels,  which  would  haie 
utterly  destroyed  the  beauty  and  the  amenity  of  the  Phuntiff 
ground,  thi^  Court  could  not,  in  my  judgmenl^  have  interfered.  A 
man  to  whom  Providence  has  given  an  estate,  under  which  there 
are  veins  of  coal  worth  perhaps  hundreds  or  thousands  of  pounds 
per  acre,  must  take  the  gift  with  the  consequences  and  coneomi- 
j;ants  of  the  mineral  wealth  in  which  he  is  a  participant. 
'  But  in  this  particular  case  the  bill  itself  does  not  allege  any 
sentimental  case,  or  any  prospective,  contingent,  or  remote  case  of 
nuisance.  On  the  bill  as  it  stood,  and  on  the  evidence  in  sapport 
of  that  bill,  there  was  a  case  of  absolute  nuisance  of  startling  mag- 
nitude. And  on  the  afBdavits  in  support  of  his  case  it  reallj 
seemed  to  me  scarcely  possible  to  conceive  that  any  answer  or  anj 
avoidance  could  have  been  successfully  made  by  the  Defendants. 
But  when  the  case  on  the  part  of  the  Defendants  came  to  be  heard, 
and  when  their  evidence  came  to  be  read,  every  bbserved&ct^  and 
every  scientific  conclusion  from  the  fact,  was  directly,  absolute! v, 
and  completely  traversed* 

The  only  thing  which,  to  my  mind,  was  unmiatakeably  estab- 
lished by  the  evidence  on  both  sides  was  the  utter  wortUesBDes^ 
of  affidavit  evidence  in  such  a  case  as  this.  The  affidarits  were 
before  the  Master  of  the  Rolls,  and  were  very  carefully  oonsdered 
by  him.  The  witnesses  who  were  sdected  on  eqch  side  as  the 
proper  sample  witnesses  for  cross-examination  were  cross-examines! 
before  him,  and  to  some  not  inconsiderable  extent  were  crofis- 
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examined  bj  him ;  and  after  a  hearing  extending  over  days,  and      U  JJ. 
an  examination  very  carefully  oonducted,  the  Master  of  the  Bolls       1874 
came  to  the  conclusion  that  the  Plaintiff  had  ntterly  failed  to  make      bmlji^ 
out  his  case,  and  that  there  was  no  prored  instance  of  a  single  tree      kobih 
*  killed  or  substantially  injnred,  or  of  a  single  blade  of  grass  burnt  ^q^^^'q^ 

or  destroyed.    That  was  the  conclusion  to  which  he  came  upon       

the  question  of  fact. 

It  appears  to  me  that,  whatever  conclusion  I  myself  might  have 
arrived  at  if  the  case  had  come  before  me  in  the  first  instance,  I 
cannot  overrule  a  decision  arrived  at  by  the  Master  of  the  Bolls 
with  such  advantages  and  such  opportunities.  Indeed,  we  were 
scarcely  pressed  to  overrule  that  decision  simplieUer. 

But  we  were  pressed  with  this — that  further  time  has  now 
elapsed  and  another  year  has  now  gone,  and  that  we  might  send 
down  a  sdentifio  witness,  or  scientific  witnesses,  who  should  go  and 
inspect  the  property  and  report  to  us,  either  as  witnesses  or  as 
referees.  To  my  mind  that  would  not  be  a  satisfiEtctory  mode  of 
dealing  with  such  a  case  as  this.  I  am  unable  to  find  any  question 
or  questions  which  I  could  dictate  to  those  witnesses  upon  which 
their  answers  would  enable  me  to  determine  the  case.  They  would 
not  merely  have  to  ascertain  what  there  is,  but  what  is  the  cause, 
and  how  much  of  one  particular  cause  operates  in  combination 
with  other  causes ;  and,  in  fact,  it  would  be  giving  a  new  trial 
upon  new  evidence,  based  upon  the  present  state  of  things.  There- 
fore I  could  not  give  my  voice  for  any  such  attempt  as  that  to 
solve  the  question  between  the  parties. 

In  truth,  I  should  be  very  loth  to  stop  a  great  work  of  this 
kind  where  there  is  conflicting  evidence  between  the  parties, 
exc^  upon  the  verdict  of  a  jury,  which  jury  would  have  had  the 
opportunity  of  personally  visiting  and  seeing  the  locus  in  quo  and 
the  surrounding  district,  and  before  whom  witnesses  would  give 
their  evidence  vivd  voce  in  open  Court,  and  with  the  knowledge 
that  they  were  giving  it  to  persons  who  had  the  opportunity  them* 
selves  of  knowing  something  of  what  they  were  deposing  to. 

Then  the  question  presented  itself  whether  an  issue  should  be 
directed  to  try  the  question  of  nuisance.  An  issue  would,  how- 
ever, hardly  be  a  just  or  proper  mode  of  trying  the  case.  The 
bill  was  filed  in  February  last  year.    An  issue  as  to  what  was  the 
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L.  JJ.      state  of  things  at  the  time  when  the  Plaintiff  invoked  the  proteo- 

1874        tion  of  this  Court  conld  not  now  be  satisfactorily  disposed  of  by  a 

sIl^n      j^*    ^^  ^^  ^  ^^^  satisfied,  that  if  with  the  experience  of  the 

^  *'         year  ISTd,  if  with  the  experience  of  the  year  1874,  and  if  with 

BajjiGBPiETH  the  experience  of  the  beginning  of  the  year  1875,  the  Plaintiff  is 

-^  *    able  to  nuike  out  that  there  has  been  a  substantial  wrong  done  to 

him,  and  that  a  substantial  wrong  is  continued  to  be  done  to  him, 

there  is  no  danger  of  any  mischief  for  which  he  will  not  be  aUe 

to  get  ample  compensation  up  to  th^  time  of  the  verdict,  whether 

that  is  reckoned  in  scores  or  hundreds  or  thousands  of  pounds    If, 

as  the  result  of  that  verdict  and  of  the  evidence  adduced  in  that 

trial,  it  should  then  appear  to  the  Court  that  it  is  a  fit  case  to  be 

followed  up  by  a  mandatory  injunction,  that  mandatory  injunction 

would  be  quite  in  time  to  arrest  the  further  progress  of  mischief. 

For  I  am  satisfied  that  if  such  an  injunction  were  granted  in  the 

year  1875,  no  landscape  painter  or  landscape  gardener  would,  in 

the  year  1876,  be  able  to  trace  in  the  woods  and  forests  of  this 

estate  the  slightest  evidence  of  the  peril  to  which  they  had  been 

in  the  meantime  exposed. 

I  think  the  Plaintiff  ought  to  be  in  the  position  of  a  man  who 
has  been  nonsuited  at  law  for  want  of  sufficient  evidence  at  the 
time.  If  he  can  make  out,  with  new  materials,  or  with  better 
evidence,  a  better  case  to  satisfy  the  Court,  he  is  at  liberty  to  do 
so.  The  decision  of  the  Master  of  the  Bolls,  affirmed  by  us,  will 
not  prejudice  the  Plaintiff  any  more  than  by  shewing  that  he  had 
not,  up  to  the  22nd  of  February,  1873,  sustained  sufficient  damage 
to  warrant  a  verdict  in  an  action  on  the  case,  or  to  warrant  this 
Court  in  interfering.  Further  than  that  he  is  not  prejudiced, 
except,  of  course,  that,  like  every  other  unsuccessful  litigant,  he 
has  to  pay  the  costs  of  his  unsuccessful  litigation. 

I  am  of  opinion  that  the  decree  of  the  Master  of  the  Bolls 
ought  to  be  affirmed,  and  that  this  appeal  should  be  dismissed 
with  costs. 

Sib  G.  Hellish,  L.J.  :— 

There  is  no  real  difficulty  as  to  the  principles  on  which  this 
Court  should  proceed  in  deciding  this  case. 
The  question  to  be  determined  is,  whether  the  Plaintiff  haa 
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made  out  that  in  an  action  at  law  he  could  reoorer  substantial      L.  JJ. 
damages  for  the  nuisance  alleged  in  the  bill ;  and  the  only  real       1874 
difficulty  is  in  distinguishing  how  much  that  proposition  depends      baltiv 
upon  questions  of  fact,  and  how  much  upon  questions  of  law.      |t*«» 
There  is  a  difficulty  in  distinguishing  precisely  what  is  a  question  BRANomrB 
of  fact  from  what  is  a  question  of  law  in  these  proceedings  aboat       — . 
nuisances.     Indeed,  when  certain  inferences  of  fact  have  been 
established  by  numerous  cases,  they  become,  to  a  great  extent, 
very  nearly  of  the  same  authority  as  if  they  were  propositions  of 
law.    For  instance,  it  is  not  correct  to  say,  as  a  strict  proposition 
of  law,  that  if  the  Plaintiff  has  not  sustained,  or  cannot  prove  that 
he  has  sustained,  substantial  damage,  this  Court  will  give  no 
relief;  because,  of  course,  if  it  could  be  proved  that  the  Plaintiff 
was  certainly  about  to  sustain  very  substantial  damage  by  what 
the  Defendant  was  doing,  and  there  was  no  doubt  about  it,  this 
Court  would  at  once  stop  the  Defendant,  and  would  not  wait  until 
the  substantial  damage  bad  been  sustained.    But  in  nuisance  of 
this  particular  kind,  it  is  known  by  experience  that  unless  sub- 
stantial damage  has  actually  been  sustained,  it  is  impossible  to  be 
certain  that  substantial  damage  ever  will  be  sustained,  and  there- 
fore, with  reference  to  this  particular  description  of  nuisance,*it 
becomes  practically  correct  to  lay  down  the  principle  that,  unless 
substantial  damage  is  proved  to  have  been  sustained,  this  Court 
will  not  interfere. 

These  principles  apply  to  the  observation  which  the  Master  of 
the  Bolls  has  made  as  to  the  damage  being  visible.  That,  as  a 
strict  proposition  of  law,  is  not  correct ;  for  if  it  is  by  evidence 
made  out  that  there  is  substantial  damage,  it  does  not  matter 
how  the  fact  of  damage  is  made  out,  whether  by  the  eye  or  by  the 
nose,  or  whether  it  is  made  out  by  the  eye  of  a  scientific  person, 
or  by  the  eye  of  anybody  else.  But,  as  a  matter  of  fact,  in  cases 
of  a  nuisance  of  this  particular  description,  unless  the  damage  is 
proved  to  have  been  sustained,  so  that,  I  will  not  say  every 
ignorant  eye,  but  every  Curly  instructed  eye  can  really  and  clearly 
see  it — unless  that  is  the  case,  it  is  impossible  to  be  certain  that 
the  substantial  damage  has  actually  been  sustained.  Therefore, 
those  propositions  are,  to  my  mind,  perfectly  accurate,  and  I  do 
UQt  think  that  it  is  material  here  to  distinguish  how  much  of  them 
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L.  JJ.      ought  now  to  be  considered  as  infeirences  of  fact  whioli  the  Cooit 
1874       draws  from  former  cases,  and  how  much  of  them  ought  to  be  ocm- 
6Ai)vnr      sidered  strictly  as  inferences  of  law. 

^*'  On  account  of  the  great  importance  of  this  case  to  the  paitiefl, 

Bbamoepeth  and  on  account  of  the  great  contradiction  in  the  evidence,  it  was 

-CJOAL   Co 

—.i^  *  not  satisfEU^tory  to  my  mind  to  decide  the  case  without  in  a  great 
measure  going  through  the  evidence.  The  result  is,  that  I  am 
persuaded  that  this  case  was  thoroughly  investigated  in  the  Court 
below ;  that  is  to  say,  it  was  as  thoroughly  investigated  as  the 
defective  procedure  renders  it  possible  that  a  case  of  this  kind 
should  be  investigated.  It  is  quite  obvious  that  the  Master  of  the 
Bolls,  in  coming  to  the  conclusion  which  he  did,  had  very  great 
advantage  over  us  in  this  Court.  The  witnesses  were  cross- 
examined  before  him.  He  put  numerous  questions  to  them  him- 
self, to  satisfy  his  own  mind  as  to  the  particular  points  on  which 
he  required  to  be  satisfied,  and  no  doubt  he  obtained  that  infor- 
mation which  he  particularly  wanted.  We  have  not .  had  that 
advantage.  If  such  a  decision  amounted  to  what  in  a  Court  of 
law  would  be  called  a  verdict  against  the  weight  of  evidence,  we 
ought  to  interfere,  but  I  think  that  great  weight  must,  in  cases  of 
this  kind,  be  given  to  the  decision  of  the  Court  below ;  and  unless 
we  can  see  plainly  that  there  was  a  wrong  inference  drawn  on  a 
.point  of  fact,  we  ought  not  to  interfere  with  the  decision.  Having 
read  through  all  the  evidence,  I  cannot  say  that  on  the  evidence 
as  it  stands  I  differ  from  the  conclusion  that  the  Master  of  the 
Bolls  came  to.  [His  Lordship  then  commented  on  the  evidence, 
and  continued : — ]  Therefore,  I  have  no  doubt  that  it  is  impos- 
sible on  this  evidence,  as  it  stands,  to  do  anything  else  than  affirm 
the  judgment  of  the  Master  of  the  Bolls. 

One  question  on  which  I  did  certainly  at  the  dose  of  the  aiga- 
ment  entertain  a  doubt  was,  whether  it  was  our  duty  to  have  this 
case  further  investigated,  or  to  affirm  the  judgment  of  the  Master 
of  the  Bolls.  Now,  it  would  have  been  very  difficult  for  us  to 
have  sent  down  any  persons,  on  whose  opinion  we  could  satis- 
fEtctorily  have  relied,  to  examine  the  state  of  the  woods.  We 
should  practically,  if  we  had  done  that,  have  been  giving  up  oor 
judgment  to  their  judgment,  for  after  having  done  that,  it  would 
have  been  very  difficult  for  us  tp  differ  from  what  they  had  said. 
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Then  I  considered — ^and  that  is  what  I  had  more  doubt  about —       Lt  JJ. 
whether  it  was  our  duty  to  order  an  issue  to  be  tried  at  Dwrham.        1874 
But  I  have  come  to  the  conclusion  that  that  is  not  our  duty.    In  the      sliim 
first  place,  the  Plaintiff  at  the  outset  had  the  choice  of  the  tribunal      ^  ** 
which  he  would  select.    He  could  have  brought  his  action  at  law.  Bbakobpeth 

Goal  Co 

and  have  tried  it  by  a  jury  of  the  county  of  DuMrham,  or  he  could  — 
bring  his  suit  in  this  Court.  He  chose  to  bring  his  suit  in  this 
Courts  and  in  my  opinion  it  is  very  important  for  us  to  see,  though 
of  course  we  must  administer  equal  justice  to  both  parties^  that 
Plaintiffs  do  not  get  the  power  of  stopping  very  important  com- 
mercial works  by  proceedings  in  this  Court  when  they  have  not 
got  a  case  which  they  could  practically  present  to  a  jury. 

Then  it  is  impossible  not  to  be  influenced  by  this  consideration, 
that  an  enormous  expense  has  been  incurred  by  the  trial  in  this 
Court,  and  by  bringing  up  the  witnesses  to  London.  The  Master 
of  the  Bolls  has  properly  come  to  the  conclusion,  on  the  evidence 
as  it  stands,  that  the  Plaintiff  has  not  made  out  his  case,  and 
has  therefore  dismissed  the  bill.  Would  it  be  just  and  right,  if 
that  is  the  state  of  the  evidence  on  the  case  as  it  stands,  that  we 
fihould  begin  a  totally  new  investigation  at  an  enormous  expense  to 
the  Defendants,  who  have  simply  been  brought  here  by  the  Plain- 
tiff, and  who  can  say  that  it  is  not  their  fault  that  there  has  been 
no  trial  by  a  jury  ?  It  appears  to  me  that,  it  would  be  unjust  to 
the  Defendants  to  order  that  there  should  be  an  issue  tried  in 
this  suit,  particularly  when  we  consider  that  the  case  is  not  finally 
decided.  If  real  damage  is  continuously  sustained,  and  is  made 
plain  and  manifest  so  that  no  one  who  sees  the  woods  can  doubt 
it — ^if  that  case  does  occur — the  Plaintiff  will  not  be  without  his 
remedy.  He  may  still  bring  his  action,  and,  in  my  opinion,  he  may 
bring  his  action  in  time  to  stop  any  very  real  and  serious  damage 
to  his  property. 

On  the  whole,  therefore,  I  am  of  opinion  that  the  judgment  of 
the  Master  of  the  Bolls  must  be  affirmed  and  the  appeal  dismissed 
with  costs. 

Bolicitors  for  the  Plaintiff :  Messrs.  Ward^  MiOSf  &  WUham. ' 
Solicitor  for  the  Defendants:  Mr.  W.  Ford,  agent  for  Mr. 
J.  Proud,  Bishop  AueMand. 
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«^y^        Liquidatum  hy  Arrangement — ReedluJtion  of  Creditors  to  aeUatt  the  Ettale  far 

JvHy  10,  24.  a  fixed  ewn-^Beftual  <f  CredUore  to  grmU  Diicharge — Injunetum  to  re- 

""^  strain  Proceedings  against  efter-aoguired  Property  of  Debtor, 

The  creditors  of  a  xnaDufactarer  resolyed  on  a  liquidation  by  amngement, 
and  appointed  a  trustee  and  a  committee  of  inspection.  They  afterwank 
passed  a  resolution  accepting  an  offer  by  the  debtor  and  B*,  a  friend  of  his,  to 
purchase  "  the  whole  of  the  debtor's  estate  and  effects  **  for  £6000^  tovar& 
which  the  debtor  was  to  contribute  £200,  payable  by  instalments.  A  deed 
was  executed  conveying  the  machinery,  stock-in-trade,  &c,  and  all  other 
XJroperty  then  vested  in  the  trustee  under  the  liquidation,  or  which  he  had 
power  to  dispose  of,  to  B.  B,  took  the  debtor  into  partnership  in  the  boa- 
ness,  and  the  instalments  were  all  duly  paid.  The  debtor  then  appUed  for  his 
discharge,  but  a  meeting  of  the  creditors,  summoned  to  consider  thequcsticai, 
refused  to  grant  it : — 

Held  (affirming  the  decision  of  the  Chief  Judge  in  Bankruptcy),  that  the 
sale  included  all  the  future  property  of  the  debtor,  and  tiiat  the  dehfar 
was  entitled  to  an  injunction  restraining  the  committee  of  inspection  sod 
other  creditors  from  taking  proceedings  against  property  acquired  by  him 
since  the  commenoement  of  the  liquidation. 

XHIS  was  an  appeal  from  a  decision  of  the  Chief  Judge  in 
Bankraptcy. 

On  the  1st  of  February,  1873,  /.  W.  France,  a  woollen^oth 
manufacturer,  filed  a  liquidation  petition.  At  the  first  meeting  of 
the  creditors,  held  on  the  19th  of  February,  a  liquidation  by 
arrangement  was  resolved  upon,  and  a  trustee  and  a  committee 
of  inspection  were  appointed.  On  the  13ih  of  March  another 
meeting  of  the  creditors  was  held,  at  which  the  following  resoln* 
tions  were  passed  by  the  proper  statutory  majority : 

**  That  the  trustee  shall  accept  the  offer  made  by  Mr.  /oiepft 
Blaehbum,  James  Bobinson,  and  the  above-named  debtor  (the 
said  James  Bobinsoh  merely  guaranteeing  the  payment  of  £200 
for  the  last  instalment  to  be  paid  as  hereinafter  mentioned),  to 
purchase  the  whole  of  the  debtor's  estate  and  effects  for  the  sum  of 
£6000,  and  that  such  sum  shall  be  paid  by  instalments  in  four, 
eight,  and  twelve  months  from  the  7th  of  February,  1873 ;"  the 
payments  to  be  secured  in  the  manner  mentioned  in  the  resolatioo. 
This  resolution  was  registered  on  the  14th  of  March.  On  the  mm 
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day  an  agreement  was.  entered  into  betwieen  Tinker,  the  trustee,  of 
the  first  part,  Blackburn  of  the  second  part,  BMn^on  of  the 
third  part,  and  the  debtor  of  the  fourth  part,  whereby  it  was  wit- 
nessed that  in  pursuance  of  the  above-mentioned  resolution  of  the 
creditors,  Tinker,  as  trustee,  agreed  to  sell  to  BlaeJAtim,  in  con- 
sideration of  the  sum  of  £5600  paid  by  him,  and  of  £200  paid  by 
Bdbinsan,  and  of  £200  paid  by  the  debtor  (such  three  several  sums 
being  payable  as  thereinafter  mentioned),  and  Blcuikbum  agreed 
to  purchase  "  All  the  machinery  now  in  and  about  the  mills  occu- 
pied by  the  said  J.  W.  France,  and  all  the  stock-in-trade,  live  and 
dead  farming  stock,  money,  book-debts,  business,  and  household 
furniture,  utensils  and  effects,  and  all  reversionary  and  contingent 
interests,  benefit  of  guarantees  and  all  other  property,  estate,  right 
or  interest  whatsoever,  now  passed  to  the  said  trustee  under  the 
proceedings  aforesaid,  or  which  he  has  in  any  way  power  to  dispose 
of,  subject  nevertheless  as  to  such  goods  as  are  in  the  hands  of  the 
creditors  to  any  legal  lien  they  may  have  thereon.'*  The  agree- 
ment then  provided  how  the  instalments  of  the  purchase-money 
were  to  be  paid  and  secured. 

On  the  18th  of  April,  1873,  a  deed  between  the  same  parties 
was  executed  to  carry  out  the  agreement  for  sale,  and  by  this  deed 
Tinker,  as  trustee,  granted  and  transferred  to  Blackburn,  in  consi* 
deration  of  the  sum  of  £6000,  the  property  mentioned  in  the 
agreement  by  the  same  words  of  description. 

Immediately  after  the  execution  of  this  deed  BlaclAwm  took  the 
debtor  into  partnership  with  him  in  the  business.  The  whole  of 
the  £6000  was  duly  paid,  and  the  debtor's  solicitors  then  applied 
to  the  trustee  to  summon  a  meeting  of  the  creditors  to  consider  the 
question  of  granting  the  debtor  his  discharge,  which  had  not  been 
previously  done.  On  the  25th  of  February,  1874,  the  trustee 
issued  a  notice  summoning  a  meeting  of  the  creditors  on  the  6th  of 
March,  **  for  the  purpose  of  considering  the  propriety  of  granting 
to  the  debtor  his  order  of  discharge,  the  release  of  the  trustee,  and 
the  closing  of  the  liquidation."  At  this  meeting  a  resolution 
granting  the  debtor  an  unconditional  discharge  was  proposed,  but 
it  was  not  carried  by  the  necessary  statutory  majority ;  and  con- 
sequently when  the  resolution  was  taken  in  for  registration  the 
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should  derive  piofiti  and  they  now  want  to  take  the  profits  away 
from  him.  The  meaning  of  the  resolution  is  dear.  It  was  to  tbe 
effect  that  *'  the  whole  of  the  debtor^s  estate  and  effects  *'  shonld 
be  sold  to  the  debtor  and  another  person.  These  words  must 
include  the  fature  estate  of  the  debtor  from  the  very  nature  of  tbe 
transaction,  inasmuch  as  they  must  include  the  profits  of  the 
business  to  which  the  trustee  looked  for  the  payment  of  the  instal- 
ments. It  would  be  absard  to  suppose  it  was  intended  that  they 
should  be  able  to  come  down  upon  him  at  any  moment  and  seiae 
all  his  property.  I  am  of  opinion  that  the  decision  of  tbe  Chief 
Judge  was  quite  right,  and  the  appeal  must  be  dismissed  irith 
costs. 

Sir  G.  Mellish,  L.J. : — 
I  am  of  the  same  opinion. 

Solicitors  for  the  Appellants :  Messrs.  Shum^  Grossman^  A  Crosh 
man,  agents  for  Messrs.  John  Syhes  db  Son^  Euddersfidd. 

Solicitors,  for  the  Debtor :  Messrs.  Learoyd,  Learoydy  A  Peace, 
agents  for  Messrs.  Learayd  &  Learoyd,  Euddersfidd, 


L.JJ. 
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In  re  BERKLEY  (a  Lunatic). 
BERKLEY  v.  BERKLEY. 

[1871    K    264.] 

Appointment  of  New  Trustee^^Female  Trustee, 

The  Court  appointed  an  unmarried  lady,  agod  27,  who  was  a  rdalioo  of 
the  eeituie  que  trust  under  a  will|  to  he  a  trustee,  there  being  a  diflieaUj  in 
finding  any  other  suitable  person  to  accept  the  o£Sce. 

XhIS  was  a  Petition  for  the  appointment  of  a  new  trostesy  and 
for  a  vesting  order. 

John  Berldey,  who  died  in  18629  devised  and  bequeathed  bis 
real  and  personal  estate  to  four  tmstees,  upon  tmst  to  ssD  sod 
convert^  and  to  invest  the  proceeds  and  stand  possessed  of  the 
funds  upon  certain  trusts  for  the  benefit  of  his  wife  and  chfldren. 

The  trustees  and  executors  were  the  widow,  Louisa  BerUigf 
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George  Berkley,  0.  L.  Olaweer,  and  Oeorge  Wythes.    The  will  was       L.  JJ. 
proved  by  the  first  three ;  Wyihee  neither  proved  nor  acted.  1874 

In  187 19  a  bill  was  filed  on  behalf  of  the  testator's  children,  all       j^ 
of  whom  were  infants,  for  earring  into  effect  the  trusts  of  the  will,  /^'^Jjjfc) 
and  a  decree  was  made  in  November,  1872,  directing,  among  other       — 
things,  the  appointment  of  a  new  trustee  in  the  place  of  Wyihes.         v. 
This  direction  was  never  carried  into  effect.  xbklkt. 

On  the  2nd  of  June,  1873,  Louisa  Berkley  was  found  lunatic, 
and  by  an  order  in  the  lunacy  and  in  the  cause,  dated  the  10th  of 
September,  1873,  0.  M.  Arnold  was  appointed  trustee  in  the  place 
of  Louisa  Berkley,  jointly  with  dowser  and  Oeorge  Berkley,  and 
the  right  to  transfer  various  stocks  and  shares  held  upon  the 
trusts  of  the  will,  and  to  receive  the  interest  and  dividends  due 
thereon,  was  vested  in  O.  Berkley,  Clowser,  and  Arnold. 

Cloufser  died  in  April,  1874,  and  the  Petition  asked  that  Miss 
Barton,  a  niece  of  the  testator,  aged  27,  should  be  appointed  a 
trustee  in  his  place,  it  being  alleged  that  no  other  suitable  person 
conld  be  found  who  was  willing  to  undertake  the  o£Sce. 

Fart  of  the  property  consisted  of  150  £5  shares  in  $ki  insurance 
company,  on  which  6a.  per  share  only  had  been  paid  up.  The 
company  was  one  with  unlimited  liability.  The  Petition,  which 
was  presented  by  the  lunatic  by  her  committee  and  by  Oeorge 
Berkley  and  Arrhold,  asked  that  these  shares  might  be  sold,  and 
that  the  right  to  transfer  them  might  be  vested  in  O.  Berkley 
alone,  he  undertaking  to  invest  the  proceeds  in  the  names  of  the 
continuing  trustees  and  the  new  trustee,  and  that  the  other  pro- 
perty subject  to  the  trusts  of  the  will  might  be  vested  in  the  con- 
tinuiog  trustees  and  the  new  trustee. 

Mr.  W.  W.  Karslake,  for  the  Petitioners,  referred  to  In  re  Camp- 
beffs  Trust  (1). 

Mr.  Hanson,  for  the  Plaintiffi. 

Theib  LoBDSHlPd  made  the  order. 

Sob'citors:  Mr.  Thomas  Sismey;  Messrs.  Paterson,  Snow,  d 
Bumey. 

(1)  31  Beav.  176. 
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'1.874 

's^v^         Bankruptcy — Creditor  holding  Security — Deposit  0/  English  TiUe  Deeds  w& 

July  81.  Oermcm  Firm — Lex  Loci  ContrtKtuS'^Personal  Contract  enfareiUe  agmut 

Trustee. 

8,  A  Co.^  who  were  merchants  in  London  and  Shanghai,  applied  to  tLe 
Appellants,  who  were  merchants  in  Prussia,  to  open  a  credit  on  their  hekailS 
for  £5000,  and  ofifered  to  deposit  with  them  as  a  security  the  title-deeds  of  a 
honse  at  Shanghai,  The  negotiation  was  commenced  yerbally,  when  all  partis 
were  in  Prussia,  hut  was  concluded,  after  some  oorrespondence,  hj  a  letter 
written  hy  8.  &  Co.  to  the  Appellants  from  London,  inclosing  the  tiUe-deeds 
of  the  honse  at  Shanghai.  The  Appellants  accordingly  accepted  hills  disn 
hy  8.  &  Co.  and  payahle  in  London.  S.  A  Co.  shortly  afterwaida  hecame 
liquidating  dehtors,  a  considerable  sum  being  then  due  to  the  Appellants  on 
the  hills.  No  conveyance  or  memorandum  of  the  deposit  was  made  at  the 
British  Consulate  at  Shanghai,  hut  the  house  remained  re^atered  in  t}» 
name  of  S.  &  Co.  The  Appellants  accordingly  applied  for  an  order  that  the 
trustee  in  liquidation  should  convey  the  house  to  them.  Evidence  vas 
adduced  that,  according  to  the  law  of  Prussia,  the  contract  was  hindog 
personally  on  6.  &  Co.,  hut  that,  as  the  necessary  formalities  for  perfecttng 
the  security  at  Shanghai  had  not  heen  gone  through,  the  Appellaiits  had  so 
mortgage  or  lien  on  the  house : — 

Held,  hy  MeUish,  L.J.,  that  the  contract  must  he  governed  by  Engllsdi 
law,  and  that  the  Appellants  had  a  good  security  on  the  honse  by  the 
deposit  of  the  deeds : 

Edd,  by  both  the  Lords  Justices,  that  whether  the  contract  was  goreraed 
by  English  or  by  Prussian  law,  the  contract  was  personally  binding  on  &  i 
Co.,  and  could  be  enforced  against  their  trustee  in  liquidation;  and  the  Court 
made  an  order  to  sell  the  house  and  pay  the  proceeds  to  the  Appellanta. 

X  HIS  was  an  appeal  from  a  decision  of  Mr.  Begistrar  Eoditt, 
sitting  as  Chief  Judge  in  Bankruptcy. 

Messrs.  SoUhauaen^  Smidtj  dt  Co.  (the  Appellants)  were  merchants 
at  Orefdd,  in  Prussia.  Mepsrs.  S<iheibler,  MaWkoei,  dt  Co,  irere 
merchants  carrying  on  business  in  London  and  at*  Shcrngkaiy  in 
China. 

On  the  17th  of  September,  1872,  a  negotiation  took  place 
between  Hclthausen  &  Co.  and  the  members  of  the  firm  of  SokeOier 
dt  Co.,  who  were  then  at  Crefdd,  respecting  the  opening  of  a 
credit  for  £5000  in  favour  of  the  last-^mentioned  firm.  On  tiiat 
day  EoUhciusen  dt  Co.  wrote  a  letter  to  Scheibler  dt  Co.^  of  whidi 
the  following  is  a  translation : — 
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«  Crefdd,  17th  Sept.,  1872.  l.  JJ. 

''In  continuance  of  the  interview  had  with  us,  we  are  quite  1874 

willing  to  open  you  a  credit  of  £5000  sterling  agamst  your  Em^airu 
depodtmg  the  title-deeds  of  the  house  at  Shanghai^  of  which  Holihatjbkn. 

amount  you  can  dispose  by  drafts  from  Shanghai  at  six  months'  gosKBLn. 

sight,  and  which  drafts  are  to  be  covered  before  maturity.    For  — 
these  transactions  we  shall  charge  you  with  a  commission  at  the 

rate  of  1  per  cent. 

''With  esteem, 

"  HoUhau9an,  Smidt  dt  Co!' 

The  house  referred  to  in  this  letter  belonged  to  ScheiUer  dt 
Co^  and  was  registered  in  their  names  at  the  British  Consulate  at 
Shanghai. 

On  the  28th  of  September,  Seheibler  dk  Co.  wrote  a  letter  from 
London  to  HoUhausen  dk  Co.,  of  which  the  following  is  a  trans- 
lation : —  . 

«  31,  New  Broad  Street,  London,  Sept.  28, 1872. 

"We  beg  to  refer  to  our  respects  of  yesterday,  and  to-day 
confirm  the  receipt  of  your  favour  of  the  17th  instant.  Eeferring 
to  the  contents  of  the  same,  we  beg  to  ask  you  by  this  letter 
whether  it  is  agreeable  to  you  if  we  now  make  use  of  the  credit 
kindly  opened  for  us  at  three  months.  Further  drawings  will  be 
effected  from  Shanghai, 

"  With  high  esteem, 

''SeheaHer,  Matthaei,  dk  Co." 

HoUhaueen  dk  Co.  replied  to  this  letter  by  a  letter  dated  the  80th 
of  September  in  the  following  terms : — 

"  Crefddy  30th  Sept.,  1872. 
"  Crossing  our  respects  of  yesterday,  we  received  your  favour  of 
the  28th  instant,  and,  in  reply,  we  agree  to  your  making  use  of  the 
credit  opened  to  you  at  three  months'  date,  after  having  sent  the 
title-deeds :  self-evfdently,  we  expect  remittance  before  maturity. 

"  With  esteem, 

"  HoHhatuen,  Smidt,  dk  (hr 

On  the  30th  of  October,  SeheiUer  dk  Co.  sent  the  title-deeds  of 
the  house  at  Shanghai  to  Holthausen  dk  Co.,  with  a  letter,  of  which 
the  following  is  a  translation : — 
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L.  JJ.  **  London,  30th  October,  1872. 

1874  ''  We  hereby  hand  you  the  title-deeds  of  our  house  and  land  at 

Ex  paHe     Slianghaiy  and  the  fire  insurance  pdicies  of  the  same,  and  hereby 

UoLTnAtBBK.  declare  that  we  pledge  the  possession  of  the  house  and  Lmd 

ScHKiiiLBB.   therein  described  with  you  as  security  for  the  10  bills  of  exchange 

drawn  by  us  on  you  this  day  to  the  amount  of  thalers  34^000  (in 

words  thrrty-four  thousand  thalers),  Prussian  currency,  as  well  as 

security  for  the  bills  of  renewal  to  be  drawn  subsequently;  and  we 

and  our  heirs  and  successors  bind  ourselves  to  cause  the  necessary 

entries  of  your  right  of  mortgage  to  be  made  in  the  Land  Begister 

of  the  competent  Consulate  at  Shanghai  according  to  the  law  of 

mortgage,  and  to  execute  the  same  in  due  form  as  soon  as  yon 

require  us  to  do  so  during  the  period  of  these  transactions.    We 

further  bind  ourselves  to  bear  all  legal  expenses  which  may  be 

incurred  by  the  eventual  entry  of  your  right  of  mortgage  in  the 

register. 

*' ScheHHer,  Mat&aei,  dt  Co.^ 

On  the  2nd  of  November,  EoUhausen  dt  Co.  acknowledged  the 
receipt  of  the  letter  and  the  title-deeds,  and  ScheiUer  db  Co.  pro- 
ceeded to  draw  bills,  which  were  accepted  by  HoUhausen  dt  Co^ 
payable  in  London,  under  their  undertaking. 

On  the  6th  of  August,  1873,  Seheibler  dt  Co.  presented  a  petition 
for  liquidation,  and  a  trustee  was  appointed.  In  the  list  of 
creditors  they  gave  in  the  name  of  HoUhausen  dt  Co.  aa  creditors 
for  £11,239,  and  as  holding  as  security  certain  silk  goods  and  the 
house  at  Shanghai. 

HoUhausen  dk  Co.  applied  to  the  Begistrar  for  an  order  directing 
the  trustee  to  cause  the  house  at  Shanghai  to  be  assigned  and 
transferred  to  them,  and  registered  in  their  names  in  the  proper 
Consulate  at  Shanghai. 

.  The  opinion  of  Mr.  Franken,  a  German  advocate,  was  obtained 
upon  the  e£fect  of  the  deposit  of  deeds  under  the  circumstances 
above  stated  according  to  the  law  of  PrusHa.  The  result  <^ 
his  opinion  was  that  the  simple  deposit  of  the  title-deeds,  not 
having  been  registered  at  Shanghai,  gave  no  right  whatever  to  the 
property  itself,  and  would  give  the  recipient  of  the  letter  no 
**  deducible  preferential  right  in  respect  of  any  transferred  valuable 
sub-mortgage  or  security,"  and  must  remain  without  efiect  so  far  as 
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the  other  creditors  of  Schetbler  dk  Co.  were  concerned.  Bnt  he  was  of      L.  J  J. 
opinion  that  it  was  personally  binding  on  Seheibler  dk  Co.,  who  conld        1874 
not  demand  to  have  the  title-deeds  returned  until  they  had  quite     Ex  parte 
paid  off  the  debt  to  Eotthausen  d  Co.    His  opinion  concluded  as  Ho*'T«^^"»« 
follows : — *^  Everything  considered,  I  am  of  opinion  that  EoUhauim  sonnBLBB. 
&  Co.  are  justified  in  retaining  and  in  considering  as  ''hand 
security  "  the  acquired  title-deeds  received  by  them  £rom  Seheibler 
it  Co.,  but  that  they  can  receive  very  little  from  the  same>  inas- 
much as  they  have  no  sub-mortgage  or  prior  right  in  respect  of 
the  ground  property  itself* 

Under  these  circumstances  the  Begistrar  refused  to  make  the 
order,  being  of  opinion  thatj  as,  according  to  the  Prussian  law, 
HoUhaaeen  had  no  lien  on  the  house  at  Shanghai,  the  English 
Court  could  not  give  them  any  assistance  to  obtain  possession  of 
the  house. 

Holthausen  d  Co.  appealed  from  this  decision. 

Mr.  J.  Pearson,  Q.C.,  and  Mr.  Latham,  for  the  Appellants : — 

This  is  an  English  contract,  and  must  be  regulated  by  English 
law.  It  is  true  that  the  negotiation  was  begun  in  Prussia,  but  the 
contract  was  concluded  in  England  by  the  letter  of  the  28th  of 
September,  1872,  and  the  deposit  was  actually  made  in  England 
by  the  letter  of  the  30th  of  October,  for  the  security  was  complete- 
when  that  letter  was  posted.  Moreover,  the  bills,  though  ac-^ 
cepted  in  Prussia,  were  drawn  in  England,  and  were  payable  here. 
The  whole  transaction,  therefore,  must  be  governed  by  English 
law:  Ez  parte  Pollard  (1);  Snaith  v.  Mingay  (2);  BusseU  v. 
Bmsdl  (3).  The  creditors,  therefore,  have  a  good  charge  upon 
the  debtors'  house,  and  they  are  entitled  to  enforce  it  against 
the  trustee.  The  late  case  of  Ooote  v.  JeeJcs  (4)  is  precisely  in 
point. 

Mr.  Window,  Q.C.,  and  Mr.  W.  F.  Bcbinson,  for  the  trustee : — 

The  contract  was  made  in  Oermany,  and  must  be  regulated  by 
German  law.  The  final  acceptance  of  the  offer  was  made  in 
Prussia  by  the  letter  of  the  30th  of  September,  1872,  and  the 

(1)  1  Mont.  &  Ck  239.  (3)  1  W.  &  T.  L.  C.  8rd  Ed.  603. 

(2)  1  M.  &  S.  87.  (4)  Law  Rep.  13  Eq.  597. 
Vol.  IX.                                      3  JT  1 
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L.  JJ.      bills  drawn  were  aooepted  in  Prusnti.    It  therefore  made  no  dif- 

1874       ferenoe  that  the  deposit  of  deeds  was  made  in  England  ;  it  wis 

Eatparu     otIj  a  Step  in  carrying  oat  the  contract.    It  is  also  dear  that  all 

RaumAXJsa.  parties  intended  the  contract  to  be  according  to  German  Isw. 

They  were  all  natives  of  Qermomy  and  carried  on  the  coneqKm- 

dence  in  Gennan,  although  the  debtors,  for  the  oonTenienoe  of 

their  bnsinessy  resided  in  London  ;  and  the  intention  of  the  parties 

regulates  the  law  of  the  contract^  whateyer  the  plaoe  may  be 

where  it  is  concluded:  Albion  In9uranee  Comjpanjf  y.  M3U  (1); 

OUnon  y.  Overhury  (2) ;  Qreon  y.  Ingham  (3).    If  the  contract  is 

to  be  regulated  according  to  German  law,  it  is  clear  from  the 

opinion  of  the  German  adyocate  that  -no  relief  can  be  obtained 

against  the  trustee,  whatever  personal  remedy  the  Appellants  maj 

have  had  against  the  debtors  before  the  insolvency. 

Sm  W.  M.  James,  L  J. : — 

It  appears  to  me  that  for  the  purpose  of  deciding  this  case  it  is 
wholly  immaterial  whether  the  contract  is  a  German  contract  or 
an  English  contract,  or  whether  it  is  to  be  determined  by  G^nuui 
law  or  by  English  law,  except  as  to  one  particular  which  I  shall 
refer  to,  as  to  the  English  law  of  bankruptcy.  We  are  dealing 
with  the  law  of  bankruptcy  as  it  is  administered  in  this  Conit 
with  regard  to  an  English  bankruptcy,  irrespective  of  the  law  of 
any  foreign  country ;  and  the  law  of  England  is,  that,  with  ceitain 
exceptions,  the  trustee  in  bankruptcy  is  bound  by  all  the  equities 
which  affect  a  bankrupt  or  a  liquidating  debtor ;  that  is  to  say,  if 
a  bankrupt  or  a  liquidating  debtor,  under  circumstances  which  are 
not  impeachable  under  any  particular  provision  connected  with  his 
bankruptcy  or  insolyency,  enters  into  a  contract  with  respect  to 
his  real  estate  for  a  valuable  consideration,  that  contract  binds  his 
trustee  in  bankruptcy  as  much  as  it  binds  himsell  It  therefore 
appears  to  me  that  if  these  debtors  are  bound  their  trustee  is  also 
bound ;  and  there  is  no  suggestion  whatever  that,  accordiDg  to 
either  the  German  law  or  anything  known  to  the  English  law,  if 
a  man  enters  into  a  contract  for  valuable  consideration  that  he 

(1)  3  Wila.  &  Shaw  Sc  App.  218.  (2)  7  M.  &  W.  555. 

(3)  Law  Bep.  2  G.  P.  525. 
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will  coiiTey  and  assign  certain  property  and  will  do  all  necessary      L.  JJ. 
acts  for  conveying  it,  he  conld  not  be  oompelled,  being  soWent^  to       1874 
complete  the  contract  according  to  the  terms  of  it.    The  German     js^Tporfo 
lawyer  does  not  suggest  anything  to  the  contrary,  and  I  myself  do  Holthausih. 
not  believe  that  there  is  any  law  in  any  civilised  country  in  the   soHmLiB. 
world  which  says  that  any  party  to  such  a  contract,  properly       — 
evidenced,  is  not  bound  by  it.    If  that  is  so,  the  debtors  were  per- 
sonally bound  by  the  contract  at  the  moment  when  their  liquida* 
tion  commenced.    They  ought  to  have  fulfilled  it ;  and  that  a 
bill  could  have  been  filed  against  them  in  this  country  to  have 
compelled  them  to  fulfil  that  contract,  is  beyond  all  question.    In 
this  country,  in  an  English  bankruptcy  the  trustee  stands  exactly 
in  the  same  position  as  the  bankrupt  himself  stands  in,  and 
therefore  his  trustee  is  bound  to  perform  the  contract  in  exactly 
the  same  way  as  he  himself  was  bound  to  perform  it. 

I  am,  therefore,  of  opinion  that  the  creditors  moving  are  entitled 
to  have  the  benefit  of  the  security.  It  is  suggested  by  Mr. 
Window  that  the  property  ought  to  be  sold  and  the  proceeds 
given  to  the  Appellants;  and  I  think  that  would  be  the  right 
thing  to  do. 

Sib  G.  Mbllish,  L.J. : — 

I  am  also  of  opinion  that  the  applicants  in  this  C€tse  are  entitled 
to  the  security  they  daim,  and  I  think  they  are  entitled  to  it  on 
both  grounds.  I  think,  in  the  first  place,  that  this  contract  is  to 
be  construed  according  to  the  English  law;  and,  secondly,  even 
if  it  is  to  be  construed  according  to  German  law,  I  think  it  is 
made  out  that  it  is  personally  binding  upon  the  person  who  made 
it  according  to  the  German  law;  and  if  it  is  personally  binding, 
then  this  Court,  exercising  the  English  law  of  bankruptcy  where 
the  bankruptcy  takes  place,  will  say  that  that  which  is  personally 
binding  upon  the  debtor  is  also  binding  upon  his  trustee. 

Now,  in  my  opinion  this  contract  is  to  be  construed  according  to 
the  English  law,  for  this  reason:  It  is  perfectly  true  that  it  is 
made  by  letters  which  passed  between  parties  in  Oermany  and 
parties  in  London  ;  but  the  object  of  the  letters  is  that  the  parties 
who  carry  on  business  in  London  may  give  a  valid  security  to  the 

Z  K2  1 


728  OHANGEBT  APFEALa  [L& 

li*  J  J.      partieB  who  carry  on  business  in  Oermany  ;  and  the  secoiity  which 

1874       is  proposed  to  be  given  is  a  deposit  of  a  lease  of  pioperiy  not 

Exparu     in  Oermony,  but  of  property  in  Shanghai.    Now  a  security  by 

oLTHAUMir.  ^^y  ^j  deposit  of  title-deeds  is  a  perfectly  well-known  security 

SoHxiBLBB.    according  to  English  law,  and  when  a  man  carrying  on  busing 

in  London  offers  to  give  a  security  well  known  to  the  English 

law  and  according  to  the  forms  of  the  English  law,  it  appears 

to  me  that  it  would  be  in  the  highest  degree  unjust  to  resort 

to  a  foreign  law  for  the  purpose  of  making  the  security  bad, 

because  the  foreign  law  is  ignorant  of  any  such  security,  and  when 

nobody  can  tell  exactly  what  the  effect  of  the  security  would  be 

according  to  the  foreign  law.    Therefore  I  think  this  case  can 

fairly  be  decided  upon  this  ground,  that^  looking  at  the  nature  of 

the  security  that  was  given,  and  looking  at  the  letter  of  the  30th 

of  October,  1872,  by  which  the  deeds  were  deposited,  and  which 

was  written  in  London  and  posted  in  London,  this  ought  to  be 

construed  to  be  an  English  security. 

But,  supposing  that  is  not  so,  I  also  agree  in  the  ground  that  has 
been  taken  by  the  Lord  Justice,  that  this  contract  was  persooally 
binding  upon  those  who  signed  the  agreement  to  deposit  the  deeds, 
and  who  signed  it  as  a  personal  contract.  It  is  binding  npoa 
them ;  and  I  think  the  rule  of  law  is,  that  as  it  is  personally 
binding  upon  them,  it  should  be  carried  out  as  against  their  trustee 

after  they  have  become  bankrupts  or  liquidating  debtors. 

i» 

^'  Solicitors  for  the  Appellants :  Messrs.  Freshfidds  &  WiOiams. 

Solicitors  for  the  Bespondents:  Messrs.  ExMams,  Sm,  & 
Coward. 
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WILLIAMSON  V.  WILLIAMSON.  L.  JJ. 

[1868    W.    132.]  I2J 

Jjease^-Amgnment — Consent — Under-lease — Chvenant  against  Assignment — 

License, 

The  lease  of  oeriaia  mines  oontained  a  covenant  that  the  lessee  shoald 
not,  without  the  consent  of  the  lessor,  let  or  assign  the  mines.  The  lessor 
granted  to  the  lessee  a  license  to  snb-let  a  part,  bnt  the  license  provided  that 
this  shoald  not  authorize  any  further  letting  or  assigning  of  the  part  of  the 
mines,  the  subject  of  the  license,  without  such  consent  as  was  required  by 
the  lease.  The  lessee  then  agreed  to  sub-let  to  an  undei>le8see  the  part  of 
the  mines  the  subject  of  the  license,  the  under-lease  to  contain  provisions  in 
nil  respects  like  those  in  the  original  lease : — 

SerMe,  that  neither  under  the  lease  nor  under  the  license  would  the 
tmder-lessee  be  prevented  from  letting  or  assigning  without  the  consent  of 
the  original  lessor  :— 

Seld,  that  according  to  the  agreement  the  under-lease  ought  to  contain 
-a  covenant  by  the  under-lessee  against  letting  or  assigning  without  the  con- 
sent of  the  lessee,  and  not  a  covenant  against  letting  or  assigning  without 
the  consent  of  the  lessor. 

Order  of  Bacon^  Y.G.,  reversed. 

SjY  an  indenture  of  lease  dated  the  20th  of  April,  1861|  Yisconnt 
Sidmouih  demised  nnto  JEF.  JJ.  WiUiamson,  his  executors,  adminis- 
trators, and  assigns  (therein  called  the  lessee  or  lessees),  certain 
mines  of  coal  and  ironstone  for  a  term  of  forty  years  from  the 
29th  of  September,  I860.  The  lease  contained  a  proviso  that  if 
the  rents  or  compensations,  or  any  part  thereof  respectively,  shoald 
have  been  unpaid  for  sixty  days  after  the  days  of  payment ;  ''  or 
if  the  lessee  or  lessees,  or  any  of  them,  shall  at  any  time  or  times 
thereafter  during  the  said  term  set,  let,  or  part  with  possession  of 
the  said  premises  hereby  demised,  or  any  part  or  parts  thereoi^  or 
transfer  these  presents  for  all  or  any  part  of  the  term  hereby 
-grauted  to  any  person  or  persons  whomsoever,  without  the  consent 
Jn  writing  of  the  said  Lord  Sidmottth,  his  heirs  or  assigns,  for  that 
purpose  first  had  and  obtained,  save  and  except  to  a  wife,  child 
"or  children,  or  to  a  partner  or  partners,"  or  in  case  the  lessee  or 
lessees  should  be  adjudged  bankrupt,  &c., ''  then,  and  in  any  of 
the  said  cases^  it  shall  and  may  be  lawful  for  the  said  Yiscount 
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L.  JJ,      Sidmouth,  his  heirs  or  assigns,  to  re-enter  upon  the  demised  pre- 

1874       mises  and  take  possession  thereof  and  also  to  work  and  win  and 

WiLLUHsoN  got  the  mines  and  minerals  thereby  demised,  and  sell  and  conTert 

— ^  from  thenceforth  the  term  of  forty  years,  and  all  right  and  inte- 
rest thereby  granted  or  demised,  or  intended  so  to  be,  and  ereij 
danse,  covenant,  and  agreement  therein  contained  should  cease, 
determine,  and  be  absolutely  void  to  all  intents  and  purpoees 
whatsoever,  except  for  the  purpose  of  recovering  arrears  of  lent 
and  compensation  for  any  breach  of  the  covenants,  provisions,  or 
agreements  therein  contained/'  The  lease  also  contdned  a  cor- 
responding covenant  by  H.  JET.  WHUamaon,  the  lesseet,  not  during 
the  said  term  to  set,  let,  or  part  with  the  possession  of  the  said 
premises,  except  as  aforesaid,  without  the  license  or  consent  of 
the  said  Viscount  Sidmoufh,  his  heirs  or  assigns,  in  writing. 

On  the  17th  of  June,  1871,  Lord  8idmou&  granted  to  /.  R 
WiUiafOMM  (the  executor  of  H.  J7.  WiUtamson,  who  was  tha 
dead,)  a  license  to  nnder*let  to  Oeorge  Badddmf  certain  paris  of 
the  property  comprised  in  the  lease,  for  any  term  of  years  short 
of  the  whole  term  created  by  the  lease,  but  it  was  declared  by  the 
license  that  it  should  not  authorize  any  further  letting  or  assign- 
ing or  other  parting  with  the  possession  of  the  lands  thereby 
lioenaed  to  be  sublet,  or  any  part  thereof,  without  snoh  oonseot 
as  was  required  by  the  lease  with  respect  to  assigning  and  unde^ 
letting  of  the  lands  thereby  leased. 

On  the  21st  of  July,  1871,  J.  K  WiUiamam  agreed  to  grant  to 
Choffe  Badddey  an  under-lease  of  the  mines  comprised  in  the 
lioense^  for  the  term  of  twenty-nine  years  and  a  half  fiom  the 
28rd  of  March,  1871,  at  the  rents  and  royalties  therein  mentioDed, 
with  a  proviso — 

^'  That  in  such  under-lease  shall  be  contained  the  like  provisions, 
oonditions,  and  stipulations,  in  all  respects,  as  are  contained  k 
the  said  recited  indenture  of  lease,  except  the  covenant  on  the 
part  of  the  lessee  to  leave  a  barrier  between  the  mines  thereby 
demised  and  the  mines  under  the  adjoining  lands." 

/•  J7.  WiUiamsan  afterwards,  with  the  consent  of  Lord  SH- 
moMt  sold  his  interest  under  the  original  lease  to  the  ChaUeiUf 
Inm  Oompany. 
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A  dispute  arose  between  the  OhaUerley  Iron  Company  and  Bad-      L.  JJ. 
deletf  as  to  the  frame  of  Badddey*s  under-lease  under  his  agree^       1874 
ment    Badddey  proposed  to  have  a  covenant  that  he  would  not  wnluMiair 
under-let  without  the  consent  of  Lord  Sidmouth;  the  company  ^  t^«ow 
maintained  that  under  the  agreement  there  ought  to  be  a  cove-       — 
nant  by  Badddey  npt  to  under-let  without  the  consent  of  the 
company. 

It  appeared  that  Badddey  had  agreed  to  assign  his  sub-lease, 
and  had  obtained  the  consent  of  Lord  Sidmouih  to  the  assign- 
ment. 

The  question  as  to  the  frame  of  the  under-lease  came  before 
the  Court  under  a  summons  in  the  suit  of  Williamson  v.  WiUiam-  f 
son,  which  had  been  instituted  for  the  administration  of  the  estate 
of  JET.  H.  WiUiamson ;  and  the  Vice-chancellor  Baeon  held  the 
covenant  ought  to  be  that  Badddey  would  not  under-let  without 
the  consent  of  Lord  Sidmouth;  as  reported  (1). 

The  ChaHerley  Iron  Company  appealed. 

Mr.  Eddis,  Q.O.,  Mr.  Chitty,  Q.C.  (Mr.  Whitehead  with  them), 
for  the  Chatterley  Iron  Company : — 

We  say  that  we  must  be  able  to  control  our  own  lessees,  other- 
wise they  may  assign  to  a  pauper  or  to  some  most  obnoxious 
person.  It  is  clearly  the  meaning  of  our  agreement  that  the  sub- 
lease is  to  be  in  the  same  form  as  the  lease,  the  names  of  the 
parties  only  being  changed.  That  is  the  settled  practice :  Jarm, 
Byth.  (2) ;  Dav.  Prec.  (3). 

Mr.  Joshua  Williams,  Q.C.,  Mr.  Kay,  Q.C.  (Mr.  WhUehome 
with  them),  for  Mr.  Baddeley : — 

None  of  the  precedent  books  say  that  such  a  covenant  is  usual, 
and  of  course  the  precedents  only  apply  to  the  particular  case. 
Such  covenants  are  very  onerous,  and  will  be  construed  strictly : 
Chureh  v.  Brown  (4).  There  was  no  intention  to  import  into  the 
under-lease  more  than  enough  to  prevent  the  forfeiture  of  the 
original  lease.  Lord  Sidmouth  must  be  entitled  to  have  a  respon- 
sible tenant,  or  else  the  under-lessees  can  at  once  assign  to  any 

(1)  Law  Rep.  17  Eq.  649.  (8)  Vol.  v.  p.  176. 

(2)  YoL  iv.  p.  573.  (4)  15  Ves.  258,  265. 
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L.  JJ.  one.     The  undeivlefisees  are  not  to  be  subject  to  the  double 

1874  control  of  the  Chatterley  Iron  Company  and  of  Lord  Sidmaidk. 

WnliAiuoN  Supposing  that  the  person  whose  consent  was  required  had  not 

_.    ^'  been  Lord  Sidmouth,  but  some  other  person,  how  would  it  hare 

—  then  been  ? 

Mr,  Batten,  Mr.  Everitt,  and  Mr.  E.  iZ.  OooJcy  for  other  parties. 

Sir  W,  M.  James,  L.J. : — 

I  am  unable  to  concur  in  the  judgment  which  the  Yice>Cban- 
cellor  has  pronounced  in  this  matter. 

The  Vice-Chancellor  appears  to  me  to  have  fallen  into  an  error 
in  considering  that  Lord  Sidmouth,  after  he  has  once  granted  a 
licensCi  has  anything  whatever  to  do  with  this  under-lease.  It  is 
very  true  this  under-lease  could  not  have  been  made  without  Lord 
SidmofUVs  consent;  but  Lord  Sidmouth  did  give  his  consent  in 
writing  to  the  granting  of  the  under-lease,  adding  that  the  license 
was  not  to  authorize  any  further  dealings ;  that  is  to  say,  that  no- 
body could  rely  on  the  license  as  authorizing  anything  else  to  be 
done  with  the  property.  That  of  course  leaves  the  parties  entirely 
on  their  rights,  independently  of  that  license.  It  is  said  that  tbe 
words  of  the  license  meant  that  the  under-lessee  was  not  to  deal 
with  the  property  without  Lord  8idmouth*8  further  license.  Tbere 
are  no  such  words  in  the  license,  and  there  is  nothing  to  my  niind 
from  which  any  such  meaning  can  be  extracted  from  the  license. 
It  says  simply  this,  ^*  I  have  granted  that  license  to  do  something, 
it  shall  not  authorize  you  to  do  anything  else.** 

But,  independently  of  that  license,  how  does  the  matter  stand 
with  regard  to  the  under-lessee  ?  I  am  clearly  of  opinion  that  tbe 
under-lessee  is  in  no  way  bound  by  the  original  stipulations  as 
to  assignment  in  the  lease.  The  words  are,  that  the  lessee,  his 
executors,  administrators,  or  assigns  (the  words  lessee  or  leasees 
imply  executors,  administrators,  or  assigns),  shall  not  do  a  certain 
thing.  Beyond  all  question,  that  is  a  bargain  between  the  lessor 
and  the  lessee,  and  does  not  extend  to  anything  affecting  tbe 
estate  of  the  under-lessee,  between  whom  and  the  original  lessor 
there  is  no  privity  whatever.  There  is  no  privity  of  contract  and 
no  right.  That  being  so,  Lord  Sidmouth  has  nothing  whatever  to 
do,  as  it  seems  to  me,  with  the  under-lessee,  and  nothing,  tbeie- 
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foTBf  it  appears  io  me,  can  be  imported  into  the  consideration  of      L.  JJ. 
this  question  arising  from  any  supposed  necessity  of  protecting       1874 
Lord  8idmouth*B  interests  or  making  the  agreement  as  if  it  were  a  wxluamsok 
tripartite  agreement  between  the  lessor  and  the  lessee  and  Lord  ^^J^^^. 

Sidmouih.    I  can  see  no  ground  for  introducing  Lord  Sidmovih       

into  the  transaction  after  he  has  once  granted  the  license  and 
that  license  has  authorized  that  which  is  proposed  to  be  done. 

This  being  so,  we  have  an  agreement  between  a  man  who  has 
property  to  let  and  a  man  who  is  minded  to  take  that  property  on 
lease.  It  is  utterly  immaterial  that  the  man  who  has  the  property 
to  let  is  himself  only  a  lessee  for  a  term.  Upon  the  construction 
of  the  agreement  it  appears  to  me  that  the  agreement  on  the 
under-lease  is  to  be  considered  exactly  in  the  same  way  as  if>  in- 
stead of  being  an  agreement  between  a  lessee  and  an  under-lessee, 
it  had  been  an  agreement  between  Lord  Sidmauth  in  respect  of 
some  adjoining  property  and  some  new  person  who  has  taken  that 
adjoining  property,  as  to  which  he  has  said,  **  I  will  let  you  the 
property  upon  such  and  such  terms,  and  the  lease  shall  contain 
exactly  the  same  proyisions,  conditions,  and  stipulations  as  are 
contained  in  the  lease  which  I  have  granted  to  Mr.  Williamson^* 
To  my  mind  there  could  be  no  doubt  in  a  case  of  that  kind  that 
every  covenant  was  to  be  introduced  exactly,  transcribing  them 
from  one  to  another,  merely  changing  the  names  so  as  to  introduce 
the  proper  lessor  and  the  proper  lessee. 

Li  this  case,  there  being  a  lease  from  the  superior  landlord  to 
the  lessee,  the  lessee  says,  *^  I  will  grant  you  an  under-lease ;  you 
have  seen  my  original  lease ;  we  will  have  no  quarrel  about  what 
are  usual  or  proper  clauses;  there  is  a  thing  in  writing — an 
existing  lease — and  my  bargain  with  you  is  that  that  which  is 
contained  in  that  existing  lease  shall  be  contained  in  the 
lease  I  propose  to  grant  to  you."  It  is  just  the  same  as  if  they 
had  taken  any  other  lease  between  any  other  two  persons  in  the 
world,  and  said,  ^  That  is  the  form  of  the  lease  which  is  to  bind 
us."  This  is  not  a  question  of  doubt  or  of  ambiguity ;  there  is  no 
agreement  which  we  are  not  to  strain,  or  upon  which  we  are  to 
put  a  liberal  interpretation  in  favour  of  one  party  or  the  other ; 
but  the  proviso  is  plain,  bare,  and  unambiguous,  that  the  one 
written  document  is  to  be  the  model  from  which  the  other  written 
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L.  JJ.      docnment  is  to  be  copied,  with  the  proper  alteraticm  of  names, 

lg74       dates,  and  sums.    This  proviso  is  exactly  on  the  same  footing  as 

WnjuAKsox  the  proviso  for  re-entry  for  breach  of  contract,  or  the  clauses  about 

^    ^*         rendering  accounts  or  permitting  visits  to  the  mines^  or  all  Hie 

-**       other  numerous  clauses  which  are  found  in  a  mining  lease ;  and  wb 

cannot  legitimately  or  properly  be  influenced  in  our  own  view  as 

to  what  is  the  construction  of  a  written  document  by  the  fact  that 

some  of  the  parties  may  have  got  themselves  into  some  oomplica- 

tion  or  difficulty  because  they  have  been  acting  on  a  different  view 

of  the  proper  construction  of  the  document 

I  am  of  opinion  that  the  order  of  the  Vice-chancellor  onght 
to  be  reversed,  and  that  the  proviso  and  the  covenant  agamst 
alienation  ought  to  stand  with  the  name  of  the  Chaitedeji  Inm 
Company 9  and  not  the  name  of  Lord  Bidmauih  as  the  pencm  to 
give  his  oonsent. 

Sib  G-.  MsLLiSH,  L.  J. : — 

I  am  of  the  same  opinion. 

I  think  that  according  to  the  txue  construction  of  the  original 
lease  by  Lord  Sidmauth  to  WiUianwm,  no  right  of  re-entry  is  gif  en 
to  Lord  Sidmouth  in  the  event  of  an  under-lessee  of  WiSiamitm, 
when  a  proper  license  has  been  given,  selling  or  transferring  his 
under-lease. 

The  lease  first  demises  the  premises  to  WiUiafMon,  his  ezecoton, 
administrators,  and  assigns,  to  be  thereinafter  called  the  lessee  or 
lessees,  so  that  the  words  ''  lessee  or  lessees  "  throughout  the  lease 
are  to  include  WiUtafMon,  his  executors,  administrators,  and  assigns, 
and  then  the  proviso  for  re-entry  is : — [His  Lordship  then  read  it] 
Now  the  proviso  for  re-entry  on  assignment  has  always  been 
strictly  construed  by  Courts  of  Law,  and  cannot  be  carried  beycmd 
the  plain  terms  of  the  proviso  itself.  Here  the  proviso  for  reentry 
as  applicable  to  this  subject  is,  if  the  lessee  or  lessees,  that  is  to 
say,  if  WiUiamsan,  his  executors,  administrators,  or  assigns,  shaU 
part  with  the  premises,  or  any  part  thereof,  to  any  other  person  or 
persons,  but  it  does  not  say,  *^  if  the  undeMessee  who  may  claim 
under  such  lessee  shall  part  with  them ;"  and,  in  my  opinion,  that 
restriction  cannot,  by  construction,  be  made  to  extend  to  any 
under-lessee. 
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That  seems  to  me  to  be  confinned  by  this,  that  all  the  subse-       L.  JJ. 
qnent  words  clearly  apply]only  to  the  lessee  and  lessees,  and  not  to       1874 
the  under-lessee  and  under-lessees.  For  instance,  the  exception  as  Willtaxboh 
to  a  wife,  child  or  children,  or  partner  or  partners.    That  plainly  'Willuvboh. 
means  a  wife,  child  or  children,  or  partner  or  partners  of  the       "*"^ 
original  lessee  or  of  his  assigns,  that  is  to  say,  WilliafMonf  his 
executors,  administrators,  or  assigns,  and  never  would  be  con- 
strued to  apply  to  the  under-lessee.    So  also  the  provision  about 
bankruptcy  does  not  apply  to  an  under-lessee.    I  am  of  opinion, 
therefore,  that  there  is  no  forfeiture  by  an  under-lessee  parting 
with  the  property  without  the  consent  of  Lord  Sidmauth. 

Then  that  being  so,  the  license  must  clearly  be  construed  with 
reference  to  the  lease.  Even  if  the  license  had  professed  to  do  so, 
it  could  not  have  given  a  right  of  re-entry  not  given  by  the 
original  lease ;  but  I  do  not  think  that  it  even  professes  to  do  so. 
The  license  is  not  to  be  extended  beyond  what  it  expressly  states. 
It  is  not  a  license  for  the  particular  term  granted,  but  for  any 
term;  and  for  aught  that  appears,  it  might  have  been  a  short 
term  or  long  term,  or  it  might  have  been  forfeited  or  surrendered, 
and  a  question  might  have  arisen  whether  the  lessees  could  then 
make  another  under-lease. 

That  being  the  construction  of  the  lease  and  of  the  license,  it 
appears  to  me  that  there  is  no  difficulty  at  all  in  construing  the 
particular  clause  in  the  agreement  between  the  lessee  and  the 
under-lessee.  Li  the  first  place,  it  seems  to  me  utterly  impossible 
to  construe  that  agreement  so  as  not  to  include  a  covenant  against 
assigning,  because  it  is  to  contain  the  like  provisions,  conditions, 
and  stipulations  in  all  respects  except  one  in  particular  that  is 
mentioned.  It  is  impossible  to  say  that  the  power  of  re-entry  in 
the  case  of  an  assignment  without  consent  is  not  one  of  the  provi- 
sions, conditions,  and  stipulations.  Therefore,  plainly  the  right 
of  re-entry,  if  there  is  an  assignment  or  under-lease,  must  be 
inserted. 

Then  whose  name  is  to  be  put  in?  Surely  it  must  be  the 
name  of  the  person  who  is  the  lessor  in  that  lease  which  is  to 
be  made.  Indeed,  I  have  very  great  doubts,  even  if  the  original 
lease  &om  Lord  Sidtnouth  and  the  origioal  license  bore  a  different 
construction  from  what  they  do,  whether  the  words  are  not  so  clear 
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L.  JJ.      that  it  would  be  impossible  to  construe  them  otherwifle.    If  it 

1874       turned  on  the  construction  of  the  agreement  alon^  without  any 

WiLLUMBON  reference  to  the  original  lease  and  license,  I  should  consider  these 

WiLLiAMBON.  ^0^^  ^^  ^^^  ^  admit  of  any  other  constructioD.    It  would  be 

*—       most  unusual  to  make  the  license  to  be  given  by  anybody  except 

the  person  who,  beyond  all  question,  is  the  only  person  who  can 

exercise  the  power  of  re-entry,  namely,  the  lessee  and  his  assignee. 

It  would  be  a  most  arbitrary  and  extraordinary  proyision  (I  do 

not  say  it  would  not  be  good  if  found  in  express  terms)  to  require 

the  consent  of  any  person  but  the  owner  of  the  reyersion,  as  he 

alone  can  act  if  the  covenant  is  broken.    I  have  no  doubt  that, 

according  to  the  proper  construction  of  the  agreement,  it  is  the 

consent  of  the  under-lessor  that  is  to  be  required. 

Solicitors  for  the  Chatterley  Irtm  Company :  Messrs.  Watihinfton 
Evans  db  Cook. 

SoUcitors  for  Mr.  Badddey :  Messrs.  Lewis^  Munns,  A  Longden, 
Solicitors  for  Mr.  WiUiamaon :  Messrs.  WeoBake  &  Letts. 


Apnl23. 


L.  JJ.  LAING  V.  ZEDEN. 

^^*  [1870    L.    131.] 

Interpleader — Two  Suits— CosU, 

A»  and  B,  both  claimed  goods  which  were  in  the  hands'of  shipownen. 
B.  had  mortgaged  to  C,  A.  filed  a  bill  against  the  shipowners  and  B^ 
claiming  the  goods.  Then  (7.  brought  an  action  against  the  shipownen  for 
non-deliveiy,  after  which  C.  was  added  as  a  Defendant  to  AJs  soik  Thea 
the  shipowners  filed  a  bill  against  (7.  to  restrain  the  action,  and  an  injoncdoa 
was  granted  on  an  undertaking  for  damages : — 

HM,  that  as  the  second  suit  was  against  one  only  of  the  clumants^  the 
Plaintifis  in  the  second  suit  ooold  not  have  their  costs  as  on  a  biU  of  inter- 
pleader, and  must  pay  costs  and  damages  to  the  mortgagee. 

Order  of  Bacan^  Y.C,  reTersed. 

XHIS  was  an  appeal  from  an  order  of  yice-ChanceUor  Baeony 
giving  to  the  Plaintiflb  in  the  suit  their  costs  out  of  a  fond  ia 
dispute. 
One  Sathering  and  his  partners  were  cotton  brokers  at  Bamiayf 
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and  had  been  employed  by  Harlord  dt  Co.,  merchants  at  Bombay.       L.  JJ. 
In  June,  1870,  Eaihesing^s  firm  bought  and  shipped  some  cotton,        1874 
and  a  dispute  arose  whether  JSaihesing  had  retained  possession  of      Lxnra 
the  cotton,  or  had  parted  with  it  to  Earhord  it  Co.    Harbord  d      zm^ks. 

Co.  obtained  bills  of  lading  from  the  captain  o£  the  ship,  and        

drew  two  bills  of  exchange  for  £1000  each,  each  of  which  was 
attached  to  a  bill  of  lading,  and  was  indorsed  by  HarhoTrd  &  Co. 
for  value  to  a  bank  called  the  Comptoir  cPEsoompte,  to  whom  a 
letter  of  hypothecation  was  also  given.  The  owners  of  the  ship 
were  Messrs.  Laing  &  Oourley,  and  she  was  consigned  to  one  Zeden 
at  Liverpool,  as  ships'  agent.  In  September,  1870,  Eathearng's 
firm  filed  a  bill  of  Eaihesmg  y.  Laing  against  Laing  dt  Qowr- 
ley  and  Zeden  and  Harbord  db  Co.,  praying  a  declaration  that 
Eaiheeing's  firm  were  entitled  to  the  cotton,  and  if  not,  then  that 
Laing  &  GhwrUy  might  make  good  to  Haihemng  and  his  partners 
the  value  of  the  cotton.  An  ex  parte  injunction  was  then  granted 
restraining  Skden  and  Laing  &  Oourley  from  parting  with  the 
cotton.  In  October,  1870,  the  Comptoir  d'Eaeompte  commenced 
an  action  against  Laing  &  Oowrley  for  damages  for  non-delivery  of 
the  cotton ;  the  Comptoir  d'Escomple  were  then  made  parties  to 
the  suit  of  Eaihesing  v.  Laing. 

On  the  8th  of  December,  1870,  Laing  d  Oourley  filed  the  bill 
in  this  suit  againt  2!eden  and  the  Comptoir  d^Eacompte,  praying 
for  an  injunction  to  restrain  the  Comptoir  cFEseompte  from  pro- 
ceeding with  their  action,  and  an  Id  junction  was  accordingly 
granted  on  an  undertaking  as  to  damages. 

The  two  suits  were  heard  before  Yice-Chancellor  Bacon,  who 
held  thai  Hathesing'e  firm  could  not  maintain  their  claim,  and 
dismissed  with  costs  the  bill  in  Haiheeing  v.  Laing  ;  and  gave  to 
the  Plaintiffs  in  Laing  v.  Zeden  their  costs  out  of  the  fund ;  as 
reported  (1). 

The  Comptoir  d!Eeeompte  appealed. 

Mr.  Kay,  Q.C.,  and  Mr.  B.  B.  Rogers,  for  the  Comptoir  d^Escompte, 
asked  that  the  Plaintiffs  might  pay  the  costs  of  the  suit  and 
damages  for  detaining  the  cotton,  and  cited  as  to  damages  Newby 
V.  Earrieon  (2). 

(1)  Law  Bep.  17  Eq.  92, 106.  (2)  3  D.  F.  &  J.  287. 
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h.  JJ.         Mr.  MiSerf  Q.G.|  and  Mr.  E.  Beaumont,  for  the  Plaintiff  cited 
1874       Nebon  v.  Barter  (1). 

SiE  W.  M.  James,  L.J.  :— 

I  am  of  opinion  that  the  decision  of  the  Yice-GhanoeUor  in  this 
case  cannot  be  sustained. 

The  Oomptoir  SEscompte  had  a  clear  legal  right  to  this  cottoBy 
and  their  right  was  not  affected  by  any  equity  whatever.  HaYing 
that  legal  and  equitable  right,  they  brought  an  action  against  the 
Flaintifib  in  this  suit,  to  which  action  the  Pkdntifb  in  this  suit 
had  no  defence.    Thereupon  the  bill  in  this  suit  was  filed. 

It  appears  to  me  that  the  Camftoir  d^Escompte  hare  sustained 
damages  by  reason  of  that  proceeding,  and  that  they  are  entitled 
to  haye  those  damages  ascertained  and  paid. 

It  has  been  argued,  however,  that  Lainff  dk  ChurUy  were  mere 
stakeholders,  and  that  it  was  perfectly  immaterial  to  them  whether 
they  deUvered  the  goods  to  the  Comptoir  ^Esoompte  or  to  the 
other  claimants,  and  that  they  must  have  their  costs.  But  the 
only  case  in  which  a  Plaintiff  under  such  circumstances  obtains 
his  costs  is  when  he  has  filed  a  bill  of  interpleader.  That  role,  how- 
ever, has  no  application  when  the  bill  filed  is  merely  equivalent 
to  a  bill  of  interpleader.  A  bill  of  interpleader  does  not  always 
work  complete  justice,  but  it  does  so  as  far  as  possible.  It  gives 
relief  between  the  two  claimants,  and  it  stops  other  litigatioD. 
The  stakeholder  has  his  costs  out  of  the  fimd,  and  the  Defendant 
who  is  in  the  wrong  has  then  to  indemnify  the  Defendant  who  is 
entitled  to  the  fund.  Here  the  Plaintiffs  have  not  given  the  Comp- 
fair  cFEscomj^te  any  chance  of  getting  their  costs  out  of  the  other 
party.  Then  it  is  said  that  the  Comploir  cPEaoampte  ought  not  to 
have  brought  the  action  after  the  injunction  was  granted.  But 
the  injunction  did  not  affect  them,  and  we  in  this  suit  know  nothing 
about  that  injunction. 

The  bill  must  be  dismissed  with  costs,  and  we  must  direct  an 
inquiry  as  to  damages. 

Sm  G.  Mbllish,  L.J. : — 
I  am  of  the  same  opinion. 

(1)  2  H.  &  M.  334. 
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I  am  quite  dear  that  at  law  the  remedy  was  solely  against  the       L.  JJ, 
present  PlaintiSs.    The  Defendants  had  a  clear  title  on  a  bill  of        1874 
lading,  but  the  Plaintifis  would  not  deliver  the  goods  because  a      i^q 
third  person,  without  any  real  title,  asserted  a  claim.    The  only      „  *- 

remedy  of  a  person  in  the  Plaintiffs'  position  is  by  a  bill  of  inter-        

pleader.  If  he  does  not  choose  to  file  such  a  bill,  but  litigates 
with  both  parties  separately,  he  is  left  liable  to  the  party  who  is 
really  entitled* 

Then  it  is  said  this  was  as  good  as  a  bill  of  interpleader.  But 
it  did  not  bring  the  parties  together,  and  it  left  the  Defendants  no 
remedy  over  for  costs  against  the  other  party.  The  appeal  must 
be  allowed. 

Solicitors  for  the  Compioir  cCEseompte :  Messrs.  Lyne  dt  Eolman. 
Solicitors  for  Laing  <&  Gourley :  Messrs.  Lawless  &  Co. 


BULLET  V.  BULLEY.  l.  jj. 


[1872    B.    223.] 

QeMraL  Deviae — Proof  of  Seinn — Evidence — AdmUnone — Setting  aside  Deed — 
Furchaeerfor  Valuable  Consideration — Jurisdiction. 

A  testator,  who  died  in  1760,  made  a  general  devise  of  freeholds  and 
copyholds  to  his  daughter  in  talL  His  grandson  was  in  1783  admitted  to 
the  copyholds  as  tenant  in  tail,  and  was  proved  to  have  heen  in  1833  in 
possession  of  the  copyholds  and  of  certain  freeholds  then  held  therewith. 
He  made  a  wiU  purporting  to  devise  these  freeholds  and  the  copyholds,  and 
died  in  1840.  His  brother  and  heir  in  1841  executed  a  deed  purporting  to 
be  for  the  purpose  of  barring  any  estates  tail  in  the  freeholds,  whereby  he 
conveyed  the  freeholds  to  the  devisee  under  the  will,  and  covenanted  to 
surrender  the  copyholds.  This  deed  was  not  inrolled,  but  the  devisee  was 
admitted  to  the  copyholds.  The  devisee  died  intestate,  and  his  brother  suc- 
ceeded hun  as  his  heir,  and  made  a  will  purporting  to  devise  the  freeholds 
and  the  copyholds  in  fifths,  the  Plaintiff  taking  one-fifth  and  the  Defendant 
another  fifUi.  The  Defendant  afterwards  agreed  to  buy  the  Plaintiff's  one- 
fifth,  and  a  conveyance  was  made  by  her  conveying  to  the  Defendant  her 
one-fifth  and  all  her  estates  and  shares  in  the  land,  neither  of  them  being 
aware  of  the  earlier  title.  Four  years  afterwards  the  deed  purporting  to 
bar  the  estate  tail  was  found,  and  thereupon  the  Defendant  requested  the 
Plaintiff,  who  was  heir  in  tail  of  the  original  testator,  to  confirm  the  sale, 
and  sent  to  her  the  draft  of  a  deed  reciting  that  the  original  testator  was 


1874 
May  25,126. 


740  CHANCERT  APPEALS.  [L.  B. 


1874 


L.  JJ.  fieised  in  fee  of  the  freeholds  and  devised  them,  and  that  she  was  tenant  in 

tail.     She  then  filed  a  bill  to  have  her  conveyance  set  aside  and  to  he 
declared  tenant  in  tail  of  the  freeholds  i^- 
BuLUT  Held^  that  the  conveyance  by  the  Plaintiff  of  the  fee  in  the  whole  when 

^'  she  had  intended  to  convey  one-fifth  only  might  embarrass  her  in  proceeding 

.       '  at  law,  and  that  this  Court  must  determine  the  question ;  but 

Heldf  that  the  Plaintiff  was  bound  to  shew  that  the  original  testator  was 
seised  in  fee  of  the  freeholds  claimed  by  her,  and  that  as  she  had  not  daoe 
so,  her  bill  must  be  dismissed : 

Eieidy  that,  under  the  circumstances,  the  sending  by  the  Defendant  of  the 
draft  deed  stating  that  the  original  testator  was  seised  in  fee  was  not  an 
admisdon  by  the  Defendant  of  the  fact. 
The  effect  of  admissions  discussed. 
The  Defendant  had  conveyed  his  estate  to  mortgagees : — 
MM^  that  they,  as  purchasers  for  valuable  consideration  widioat  notice:, 
could  not  be  interfered  vrith. 
Decree  of  Bctcon,  Y.C,  affirmed. 

XHIS  was  a  suit  respecting  about  fifteen  acres  of  land,  fonning 
part  of  a  farm  called  Ashman's  Farm,  at  Woodham  Walien. 

John  Baven,  who  died  in  1760,  was  in  the  bill  alleged  to  have 
been,  at  the  date  of  his  will  and  at  his  death,  seised  or  otherwise 
well  entitled  to  Ashman  s  Farm,  whereof  part  was  freehold  and 
part  copyhold. 

John  Baven^s  will,  dated  in  1746,  contained  this  devise : — 

*^  Also  I  give  and  devise  all  and  every  my  messuages,  landa^ 
tenements,  hereditaments,  and  real  estate  whatsoever,  ajs  well 
freehold  as  copyhold,  and  wheresoever  situate,  lying,  or  being, 
unto  my  loving  daughter  Maty  Baven,  and  the  heirs  of  her  body 
lawfully  to  be  begotten,  for  ever ;  and  in  de£&ult  of  such  issue,  I 
give  and  devise  the  same  to  my  nephew  John  Baven,  son  of  my 
brother  William  Baven,  and  his  heirs  for  ever." 

Mary  Baven,  in  1763,  married  Biehard  BvUey  the  father,  and 
had  three  sons,  John  BuUey,  Biehard  BuUey,  and  another.  Mary 
BuUey  was,  in  1765,  admitted  to  the  copyholds  devised  by  the 
will  of  John  Baven,  and  after  her  death  her  husband  was  admitted 
as  tenant  by  the  curtesy.  After  his  death,  in  1781,  John  Bvtteyj 
the  son  of  Mary  BvUey,  was  admitted  to  the  copyholds ;  and  on 
the  31st  of  Hay,  1832,  he  surrendered  them  to  the  use  of  his  will. 
In  1840,  he  made  a  will,  purporting  to  devise  ^  All  that  the  free- 
hold part  or  parts  of  all  that  messuage,"  &c.,  called  Ashmans 
Farm,  to  Thomas  White  (who  renounced)  and  Eenry  BuUey  (a  son 
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at  Richard  BuUei/,  the  son),  on  trusts  for  sale  and  division  of  the       L.  JJ. . 
proceeds  amongst  four  persons ;  and  the  trustees  were  directed  at        1874 
the  same  time  to  sell ''  All  the  copyhold  part  or  parts  of  all  that      Bullet 
messuage,"  &c.    John  Bulley  died  in  1840.  Bullet 

By  a  deed  dated  the  22nd  of  October,  1841,  and  made  between  — 
Bichard  BvUey,  the  son,  of  the  one  part,  and  Henry  BiiHey  of  the 
other  part,  after  reciting  the  will  of  John  BvUey,  and  that  Henry 
Bulley,  on  behalf  of  himself  and  of  the  creditors  of  John  BvHey, 
had  requested  Bichard  Bulley,  the  son,  to  confirm  and  carry  into 
€fi*ect  the  trusts  of  the  will  of  John  BuHey,  and  that,  for  the 
purpose  of  destroying  as  well  the  estate  tail  of  him  the  said 
RicJiard  BvHey,  as  all  other  estates  tail  of  a;nd  in  such  parts  of  the 
messuage  called  Ashman's  as  were  freehold,  and  for  disposing 
of  the  same  for  an  estate  in  fee  simple  absolute,  and  for  the 
purpose  of  carrying  the  will  of  John  Btdley  into  execution,  Bichard 
BvUey  the  son  agreed  to  convey  the  same  in  the  manner  therein 
mentioned,  it  was  witnessed  that  Bichard  BuUey,  the  son,  did 
grant  unto  Henry  Bidley  and  his  heirs  all  such  parts  o{  Ashman's 
Farm  as  were  freehold,  to  hold  the  same  unto  Henry  Bulley  and 
his  heirs  on  trust  to  sell  the  same,  and  with  the  proceeds  to  pay 
the  creditors  and  divide  the  residue  between  the  four  persons 
mentioned  in  John  Bulley's  wilL  The  deed  further  contained  a 
covenant  to  surrender  the  copyholds  to  the  same  uses.  In  the 
covenants  for  title,  Bichard  Bulley,  the  son,  covenanted  that  he 
was  seised  for  a  good  estate  in  fee  simple  or  in  fee  tail  in  pos- 
session. John  Baven's  will  was  not  mentioned  in  the  deed.  On 
the  26th  of  October,  1841,  Bichard  BuUey^  the  son,  as  heir-at-law 
of  John  Bulley,  was  admitted  to  the  copyholds,  and  at  the  same 
Court,  he,  for  the  purpose  of  barring  all  estates  tail  and  reversions, 
surrendered  the  copyholds  to  the  use  of  Henry  Bulley,  his  heirs 
and  assigns.  The  deed  above  mentioned  was  never  inroUed  in 
Chancery. 

Henry  Bulley  paid  John  Bulley's  debts,  and  by  a  deed  dated  the 
22nd  of  April,  1842,  the  four  persons  interested  under  John 
BvUey' s  will  in  the  proceeds  of  the  sale,  released  their  interest  in 
the  land  to  Henry  BvUey.  Henry  Bulley  died  without  issue  in  1849, 
intestate,  leaving  as  heir-at-law  his  father,  Bichard  Bulley,  the  son. 
Bichard  Bulley  the  son  died  in  1851,  having  by  his  will  purported 
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li-JJ.      to  devise  the  farm  called  Ashman^ s  to  his  eldest  son,  William 

1874       BvUej/f  for  life,  and  after  his  death  on  trusts  for  sale  and  division 

Sijujsj     of  the  proceeds  between  five  persons,  one  of  whom  was  the  Plain- 

tiff,  Emily  Elizabeth  BvUey,  the  only  child  of  William  JSuUey,  and 

another  was  the  Defendant  John  BuSey. 

Wmiam  BuUey  died  in  1854.  The  Defendant  John  BnUty 
appeared  to  have  been  in  possession  of  the  farm,  and  he,  ailer  the 
death  of  WHliam  Btdley,  accounted  to  EmUy  Elizabeth  BvHey  iur 
one-fifth  of  the  rents  of  Ashman's  Farm,  as  under  the  wiU  of 
Biehard  BuUey^  the  son. 

The  copyholds  were  enfranchised  in  1866. 

In  1867,  John  Btdley  entered  into  a  correspondence  with  EmSf 

*  * 

Elizabeth  BuBey^  telling  her  that  she  was  entitled  to  one-fifth 
of  the  farm ;  which  one-fifth  she  agreed  to  sell  for  £250,  and  by 
an  indenture  prepared  by  John  BuHey's  solicitor,  and  dated  the 
19th  of  August,  1867,  she,  in  consideration  of  £250,  purported  to 
grant  and  assign  to  John  Bulley  *'  all  her  one-fifth  part  or  share, 
and  all  other  her  estates,  shares,  parts,  and  interests  of  and  in  all 
that  and  those  farms  called  Ashman*s"  &c.  The  shares  of  John 
BvUey  in  the  land  were  afterwards  conveyed  by  John  BuOey  to  a 
sort  of  bank  called  the  South  Essex  Equitable  Advance  Qmpanj, 
by  way  of  security  for  £620. 

In  1871,  the  deed  of  1841  was  found,  and  it  was  discovered  thai 
the  deed  had  not  been  inrolled.  It  appeared  that  before  this 
time  none  of  the  parties  were  aware  of  the  earlier  title  to  the 
lands,  and  John  Bulley' s  solicitors  thereupon  applied  to  E.  E.  BuHeg 
to  execute  a  deed  in  confirmation  of  the  sale.  A  draft  of  a  deed 
was  sent  to  her  by  JohnBviOeys  solicitors,  reciting  ihsXJ€3inBaxe^ 
was  seised  in  fee,  and  reciting  the  wiU  of  John  Baven,  and  that 
the  estate  tail  in  the  lands  in  question  had  not  been  effectu&Uy 
barred,  and  that  it  was  apprehended  that  it  had  become  vest^  in 
EmUy  E.  Btdley,  and  purporting  to  be  a  conveyance  by  her  of  the 
freeholds  for  the  purpose  of  barring  her  estate  tail,  and  by  war  d 
confirmation  by  her  of  the  deed  of  1867. 

From  this  draft  the  Plaintiff  first  learnt  that  she  was,  as  heir  in 
tail  of  John  Baven,  entitled,  as  she  alleged,  to  the  whole  ol  the 
land  in  question,  and  not  to  one*fifUi  only :  and  she  then  filed  the 
bill  in  this  suit  against  John  Bulley  and  the  South  Essex  Equiialb 
Advance  Company,  alleging,  as  above  partly  stated,  and  pAjiog 
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that  the  deed  of  1867  might  be  declared  Toid,  and  that  she  might       L.  JJ. 
be  declared  ''  tenant  in  tail  in  possession  of  the  said  freehold  lands       1874 
and  hereditaments  devised  by  the  will  of  the  said  John  Raven**  Bullet 

The  Defendant  John  Sidley,  by  his  answer,  did  not  admit  that     buu^y 

John  Haven  was  seised  of  the  land  in  question,  and  left  the  Plain-       

tiff  to  make  such  proof  thereof  as  she  might  be  able.  The  De- 
fendant did  not  admit  that  any  part  of  the  farm  was  originally 
freehold,  and  stated  his  belief  that  all,  or  nearly  all,  was  copy- 
hold, and  alleged  that  the  Plaintiff  must  specify  what  parts,  if 
any,  were  freehold.  He  alleged  further  that  part  of  the  present 
freeholds  might  have  been  encroachments  on  the  waste,  or  might 
have  been  bought  after  the  death  of  John  Raven;  and  that  John 
Bulleyy  in  making  his  will,  spoke  of  freeholds  merely  by  precau- 
tion, and  to  include  everything. 

The  Defendants,  the  Advance  Company ^  besides  defences  similar 
to  those  set  up  by  the  Defendant  John  Bvlleyf  pleaded  that  they 
had  the  legal  estate  as  purchasers  for  valuable  consideration 
without  notice. 

There  was  no  evidence  as  to  the  state  of  the  farm  prior  to  1833. 
At  that  time  there  were  about  thirty-seven  acres  in  detached 
pieces,  of  which  part  was  considered  to  have  been  formerly  copy- 
hold, and  could  be  traced  from  the  admittances  under  the  will  of 
John  Raven.  The  part  claimed  by  the  Plaintiff  as  freehold  was 
about  fifteen  acres ;  and  as  to  this  there  was  no  description  in  any 
deed,  and  no  evidence  going  back  further  than  1833.- 

The  Vice-Chancellor  Bacon  was  of  opinion  that,  on  the  evidence 
of  the  state  of  the  farm  since  1833,  and  of  the  admittances,  the 
identity  of  the  freeholds  had  been  made  out  by  the  Plaintiff.  He 
thought  further,  that  the  admissions  contained  in  the  draft  deed 
sent  to  the  Plaintiff  bound  the  Defendant  John  BuUey,  so  that 
the  Plaintiff  could  have  recovered  in  an  ejectment.  His  Honour, 
however,  was  of  opinion  that  the  deed  of  1867  did  actually  pass 
the  legal  estate  to  John  Bulky,  and  that  he  had  conveyed  it  to 
the  Advance  Company.  They  had,  therefore,  the  legal  estate  pur- 
chased for  value,  and  without  notice  of  the  Plaintiff's  title.  The 
irresistible  consequence  was  that  the  Plaintiff's  claim  must  fail, 
and  the  bill  be  dismissed,  but  without  costs. 

The  Plaintiff  appealed. 

3X2  1 
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L.  JJ.        ,  Mr.  Kayj  Q.C.,  and  Mr.  Pemberiony  for  the  Plaintiff: — 

^f^  It  is  not  incumbent  on  ns  to  shew  that  John  Baven  was  seised 

Bullet  of  the  land  in  question,  but  if  it  was  incumbent  we  have  given 
Bullet,  sufficient  proof.  It  is  impossible  to  give  strict  proof  of  seisin 
"""  130  years  ago,  and  the  fact  that  the  copyholds  have  been  held  all 
this  time  as  part  of  the  farm,  is  enough  to  shew  that  the  freeholds 
were  so  too.  At  all  events,  the  proposed  deed  of  1871  amounts  to 
a  sufficient  admission  by  John  Bvlley  that  the  land  did  pass  under 
John  BavmCs  will :  Heane  v.  Bogers  (1).  It  is  clear  that  the 
Plaintiff  only  intended  to  convey  one-fifth  of  the  feam,  and  if  the 
deed  has  unintentionally  been  so  framed  as  to  carry  the  1^1 
estate  in  the  whole,  it  ought  either  to  be  set  aside,  on  repayment  by 
the  Plaintiff,  or  declared  to  pass  one-fifth  only,  and  the  Defen* 
dants  ought  to  be  put  on  terms  not  to  plead  that  it  passed  the 
whole  legal  estate :  BooTce  v.  Lord  Kenaingion  (2) ;  Harris  v.  Pef- 
ferdl  (3) ;  Cooper  v.  PhiUbs  (4).  In  Sugden^s  Yendors  and  Pur- 
chasers (5),  Bingham  v.  Bingham  (6)  is  distinctly  approved  o£  If 
the  Advance  Company  are  to  betaken  as  purchasers  for  value  with- 
out notice,  we  ought  to  be  at  liberty  to  redeem  them.  There  can 
be  no  doubt  that,  at  all  events,  some  of  John  Baven' s  land  was  free- 
hold, and  that  is  enough  to  support  the  bill.  There  is  nothing  on 
the  other  side  but  vague  suggestions  that  the  freeholds  mi^t 
have  been  acquired  since  that  time. 

Mr.  Sfvanston,  Q.C.,  and  Mr.  EveriU,  for  John  Bvlley : — 

The  Court  cannot  make  a  new  contract  between  the  parties, 
and,  as  there  is  no  pretence  for  setting  the  deed  aside,  there  is 
nothing  to  be  done.  Besides,  the  object  of  the  deed  was  to  buy 
out  the  Plaintiff's  interest  whatever  it  might  be.  At  the  utmost, 
there  was  a  mistake  as  to  the  legal  estate,  and  that  this  Court 
cannot  interfere  with :  Pitcher  v.  Bawlins  (7).  There  was  no 
fraud :  Marshall  v.  Collett  (8).  The  draft  deed  cannot  be  taken 
as  an  admission  against  us :  Lord  Londe^xn'oagVs  Case  (9). 

(1)  9  B.  &  C.  677.  (5)  14th  Ed.  245. 

(2)  2  K.  &  J.  753.  (6)  1  Ves.  Sen.  126. 

(3)  Law  Rep.  5  Eq.  1.  (7)  Law  Rep.  7  Ch.  259. 

(4)  Ibid.  2  H.  L.  149.  (8)  1  Y.  &  C.  Ex.  232. 

(9)  4  D.  M.  &  G.  411, 423. 
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Mr.  Eyre^  for  the  Advance  Company.  L.  JJ. 

1874 

Mr.  Kay,  in  reply. 


Sib  W.  M.  James,  L.J. : — 

I  am  of  opinion  that  the  Yice-Chaneellor's  order  dismissing  the 
bill  ought  not  to  be  disturbed.  In  the  argument  before  us,  the 
Advance  Company  was  relieved  by  us  from  the  necessity  of  taking 
any  part  in  the  argument,  because  it  appeared  to  us  that  there  was 
no  ground  whatever  for  bringing  the  company  into  this  Court. 
They  are,  as  the  Yice-Chancellor  has  held,  purchasers  for  valuable 
consideration  without  notice,  and  they  are  entitled  to  hold  what- 
ever they  got  as  security  for  the  money  they  had  advanced ;  and 
they  are  entitled  to  avail  themselves  of  whatever  legal  estate  they 
have.  It  appears  to  us  that  the  Advance  Company  ought  not  to 
be  called  upon  to  bear  any  costs,  and  ought  to  have  their  costs  of 
the  suit  as  well  as  the  costs  of  the  api>eal,  and  to  that  extent  the 
order  will  be  varied. 

The  case  as  between  the  Plaintiff  and  John  Bidley  stands  differ- 
ently. The  Plaintiff  says  that  she  sold  her  fifth  share  under  the 
will,  supposing  that  she  was  entitled  to  a  fifth  only.  John  BuUey 
supposed  that  he  was  trustee  under  the  will,  and  they  both  sup- 
posed the  same  thing.  Then  she  says  she  conveyed  to  him  her 
one-fifth  of  the  freeholds  and  her  one-fifth  of  the  former  copy- 
holds, but  that  the  conveyance  contains  general  words  which 
would  embarrass  her  in  any  attempt  to  proceed  to  recover  what 
she  says  is  her  legal  right.  That  legal  right  she  describes  thus : 
"  I  have  found  out  that  I  was  entitled  as  tenant  in  tail  abso- 
lutely to  the  whole  of  the  freeholds,  which  amount  to  fifteen  acres 
out  of  thirty-seven ;  and  instead  of  being  entitled  to  a  fifth  of  the 
freeholds  and  copyholds,  I  was  entitled  to  those  fifteen  acres  abso- 
lutely as  tenant  in  tail ;  and  I  now  come  here  to  have  my  right  to 
those  fifteen  acres  determined  in  a  Court  of  Equity." 

At  first  it  appeared  to  me  that  there  was  no  ground  whatever  for 
setting  aside  the  conveyance  which  was  made  upon  an  honest  sale 
of  the  fifth.  But  it  also  appeared  to  me  that,  inasmuch  as  by  the 
operation  of  the  general  words  another  effect  might  be  given 
which  is  totally  different  from  anything  which  was  in  the  con- 


BULLST 
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Bullet. 
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L.  JJ.      templation  of  the  parties^  we  might  upon  some  tenns  declare  that 
1874       those  general  words  were  not  to  be  used  as  a  defence  to  any  I^al 
Bullet      proceedings  which  she  might  take  as  against  John  BtdUy,  and  then 
T»«*:—      leave  the  whole  matter  to  be  tried  at  law.     But  I  then  consideied 
—        that  that  would  not  be  right,  for  if  the  question  was  sent  to  lav 
she  might  not  merely  be  embarrassed  by  the  introduction  of  tho^ 
general  words,  but  the  very  deed  itself,  reciting  the  will  of  Biduiri 
BviUey  and  the  trust,  would  be  an  estoppel,  or  would  very  likelj 
be  held  to  be  an  estoppel  to  prevent  her  &om  disputing  the  &ct 
that  the  testator  who  made  that  will  had  a  seisin  of  the  property 
sufficient  to  carry  the  estate.    I  have  therefore  come  to  the  con- 
clusion— and  the  Lord  Justice  concurs  with  me — ^that  we  ourselTes 
must  determine  the  question,  looking  at  this  bill  as  an  equitable 
ejectment — looking  at  the  words,  and  not  holding  her  bound,  as 
she  would  not  be  bound  in  this  Court  by  any  undesigned  operatioii 
of  those  words,  and  seeing  what  is  her  right,  not  with  respect  to 
the  fifth  which  she  has  sold  to  the  Defendant,  but  with  respect  to 
the  other  fifth  which  he  has  only  taken  as  a  volunteer  by  the 
operation  of  the  second  will. 

The  owners  of  the  other  three-fifths  are  not  bisfore  ns,  but  no 
objection  has  been  taken  for  want  of  parties,  and  we  have  to 
determine  what  would  be  her  rights  as  between  herself  and  JAn 
BuUetf,  that  is  to  say,  whether  she  has  made  out  her  right  as 
tenant  in  tail  to  recover  those  parts  of  the  property  wbidi  she 
has  not  sold  to  John  BtUley. 

Now  I  am  of  opinion  that  the  burden  of  proof  is  entirely  upon 
her.  She  says  she  is  heir  in  tail  of  a  person  who  by  his  wiU 
in  the  year  1746  created  an  estate  taiL  That  estate  tail  was 
created  by  general  words  devising  all  the  freehold  and  copyhold 
estates  of  which  that  person  was  seised;  and  she  has  to  prore 
that  he  was  seised,  and  she  has  to  identify  the  fifteen  acres 
in  question  as  having  been  the  property  of  the  original  testator, 
and  as  having  remained  and  descended  through  the  difierent 
members  of  the  family  until  the  present  time. 

Now  the  only  evidence  before  us  is,  first,  that  there  were  copy- 
holds which  did  pass  under  that  wilL  Those  copyholds  have  been 
traced  from  that  testator  down  to  the  present  time ;  but,  to  mj 
mind,  that  affords  no  kind  of  proof  which  the  Court  could  rely 
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upon  that  these  freeholds  are  de  fado  now  held  by  the  same      U  JJ. 
persons  and  by  the  same  title,  and  were  part  of  an  estate  created       1874 
by  tlie  same  will  made  more  than  a  century  ago.    There  is  no      bvumx 
presumption,  it  seems  to'me,  arising  from  the  common  possession     bdmjkt. 

of  the  two  kinds  of  property,  freehold  and  copyhold,  during  the        

period  to  which  the  memory  of  the  witnesses  can  go  back. 

Bat  then  it  is  said  that  there  is  a  thing  which  was  intended  to 
be  a  deed,  and  which  was  sent  by  the  Defendant's  solicitor  to  the 
Plaintiff  for  her  to  execute  in  order  to  bar  the  estate  tail ;  and 
that  document,  it  is  said,  contains  a  direct  recital  and  a  state- 
ment which  amounts  to  an  admission  by  the  Defendant,  through 
his  solicitors,  that  the  title  was  a  title  derived  under  the  will 
of  John  Baven,  Of  course  that  admissioiv  like  every  other  ad- 
mission made  by  a  Defendant,  or  made  by  his  agents  in  the 
course  of  business,  is  admissible  as  evidence  against  him ;  but 
it  is  always  for  the  Court  to  consider  what  weight,  if  any,  is 
to  be  given  to  an  admission,  or  any  other  evidence;  it  is  not 
conclusive  merely  because  it  is  legally  admissible.  Now  it  is 
quite  obvious  that  neither  John  B^Uey  nor  his  solicitors  could,  of 
their  own  knowledge,  know  anything  whatever  of  facts  which  had 
occurred  in  the  year  1746,  or  at  the  time  of  the  death  of  Baven, 
who  died  in  1760.  John  BuUey  and  his  solicitors  have  told  us, 
and  we  believe  them,  how  those  admissions  came  to  be  made,  that 
is  to  say,  as  to  how  those  recitals,  which  are  supposed  to  be  admis- 
sions, came  to  be  inserted  in  that  document.  They  say  they  had 
found  the  deed  of  1841,  and  from  that  deed  they  arrived  at  the 
conclusions  which  they  had  stated  in  those  recitals;  but  it  was 
simply  from  that  deed  and  from  nothing  else ;  and  they  ask  the 
Court  to  disregard  a  statement  made  by  them  under  those  circum- 
stances, and  to  have  regard  only  to  the  facts  and  to  the  document 
from  which  they  came  to  that  conclusion,  as  they  now  say,  erro- 
neously. And  I  am  of  opinion  that  they  are  entitled  to  ^say  that 
the  Court  must  disregard  entirely  what  they  said,  and  must  refer 
to  the  deed,  which  was  the  foundation  of  what  they  said. 

Independently  of  that  deed  which  was  found  in  1871,  the  thing 
stands  thus :  long  uninterrupted  possession ;  the  person  in  posses- 
sion devises  by  will;  there  is  possession  under  that  will — then 
another  will — and  possession  under  that  will.   That  is  the  strongest 


748  OHANOEBT  APPEALS.  [L.  E. 

L.  JJ.      possible  evidence  one  could  have  of  an  estate  in  fee  simple,  and 

1874       would  give  as  strong  a  title  as  anybody  could  be  asked  to  pro- 

Bullet     duce — one  of  the  safest  titles^  apparently,  which  anybody  oonid 

Bu^EY.     ^®^y  "PO^  ^^  ^^  country. 
"■"'  [His  Lordship  then  stated  his  opinion  that  the  only  meaning  to 

he  given  to  the  deed  of  1841  was,  that  if  there  was  an  estate  tail 
Btchard  Bulky  the  son  was  willing  to  bar  it,  and  if  an  estate  in 
fee  simple,  to  convey  it.] 

I  agree  with  the  suggestion  that  is  made  in  the  answer,  that, 
looking  at  the  length  of  time  between  the  will  of  the  original 
testator  and  his  death — ^looking  at  the  length  of  time  during  which 
John  BuLley  the  grandfather  was  in  possession  of  the  property, 
and  seeing  what  the  property  is,  consisting  of  parcels,  some  of  them 
detached — ^looking  at  the  nature  of  the  copyhold  parcels  and  the 
freehold,  it  is  quite  as  probable  that  either  the  original  testator, 
after  making  his  will,  acquired  some  of  those  freeholds,  or  that  some 
other  person  acquired  them,  as  that  there  has  been  a  continneJ 
estate  tail  left  unbarred  by  the  persons  who  were  the  suoceaave 
owners  of  it,  and  who  in  two  instances  professed  to  deal  with  it  by 
their  wills  as  if  they  were  tenants  in  fee  simple. 

Under  those  circamstances  I  am  of  opim'on  that,  determining 
the  question  as  on  an  equitable  ejectment  to  recover  land  to  which 
the  Plaintiff  alleges  she  is  entitled  (it  is  not  necessary  therefore  to 
go  into  other  difficulties  which  there  might  have  been  in  the  way 
of  giving  the  relief  asked),  she  has  failed  to  prove  that  title 
which  was  the  foundation  of  her  suit,  and,  therefore,  the  bill  must 
remain  dismissed. 

Sib  G.  Mellish,  L.  J. : — 

I  am  of  the  same  opinion. 

In  the  first  place,  I  agree  that  we  must  decide  the  question  of 
title.  It  would  be  impossible  to  give  any  relief,  leaving  the  title 
to  be  determined  at  law,  because  whatever  the  nature  of  the  title— 
whether  the  claimant  has  proved  that  she  had  an  estate  tail  or 
not — the  legal  estate  is  unquestionably  at  the  present  moment  in 
the  company,  and  it  is  quite  clear  that  the  Advance  CbmjMiwr 
cannot  be  deprived  of  any  legal  estate  that  it  now  possesses.  Then 
how  can  we  give  any  relief  which  would  leave  the  question  of  the 
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legal  estate  to  be  tried  at  law?    It  is  said  that  we  might  declare       l.  JJ. 
the  deed  to  be  void  so  far  as  relates  to  what  was  not  intended  to       1874 
be  conveyed  as  between  the  Plaintiff  and  the  Defendant  John      buluet 
BuHetf,  and  then  we  might  give  the  Plaintiff  leave  to  redeem  the         ^* 

Advance  Company.    But  then,  unless  she  has  made  out  that  she       

really  has  an  ei^tate  tail  vested  in  her,  why  should  we  give  her  the 
right  to  redeem  the  Advance  Company^  a  proceeding  which  might 
put  all  the  other  parties  in  a  very  different  situation  from  what  they 
otherwise  would  be  in  ?  It  appears  to  me,  therefore,  that  we  can- 
not give  any  relief  so  as  to  enable  the  title  to  be  tried  at  law, 
and  that  we  must  decide  for  ourselves  whether  the  Plaintiff  has 
made  out  that  she  actually  was,  at  the  time  she  executed  the  con-^ 
veyance  to  John  jBtiZZey,  tenant  in  tail  of  the  whole  estate.  There- 
fore this  is  to  be  looked  at  as  if  it  was  an  ejectment  at  law  brought 
by  a  Plaintiff  who  says,  "  I  am  tenant  in  tail  under  an  entail  which 
was  created  by  the  will  of  John  Baven  in  the  year  1746.'' 

When  a  person  sets  up  a  case  of  that  kind,  which  from  the 
peculiar  circumstances  happens  not  to  be  barred  by  the  Statute  of 
Limitations — when  a  person  sets  up  a  title  which  commenced  in 
the  year  1746,  what  she  has  to  prove  at  the  outset  is  that  the 
testator  was,  at  the  time  when  he  made  his  will,  seised  in  fee  of 
those  hereditaments ;  and  I  am  of  opinion  that,  not  only  is  the 
burden  of  proof  on  the  Plaintiff,  but  that  the  safety  of  titles 
requires  that  the  Court  should  see  that  she  proves  her  case  very 
strictly.  Here  John  BuUey^  who  certainly  had  this  land  in  1833, 
left  it  by  his  will  on  the  assumption  that  he  was  entitled  so  to  leave 
it ;  and  when  he  died  the  persons  who  took  it  under  that  will  have 
enjoyed  it.  Then  there  has  been  another  will,  and  then,  after  all 
that  period  of  time,  it  is  sought  to  prove  that  in  reality  he  was 
only  tenant  in  tail,  that  it  went  from  him  to  his  brother  Bichard 
BuUey,  and  then  went  to  Bichard  Bidley^s  son,  and  from  him  to 
the  Plaintiff,  EmUy  Elizabeth  BvMey.  Then,  the  burden  of  proof 
being  on  the  Plaintiff  and  the  law,  as  I  think,  requiring  that  the 
case  should  be  proved  very  clearly,  let  us  see  whether  it  is  made 
out. 

I  will  first  consider  whether  it  is  made  out  independently  of  the 
admission  which  is  contained  in  the  deed  which  was  sent  to  the 
Plaintiff  to  be  executed,  and  which  she  refused  to  execute.    The 
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L.  JJ.       real  tmth  is,  that  this  entirely  depends  upon  what  is  the  real  effect 

1874        of  the  indenture  of  the  22nd  October,  1841 ;  and  in  my  opinion^  in- 

BuixxT     dependently  of  that,  there  is  no  evidence  whatever.    Without  going 

BulLbt      through  the  evidence  in  detail,  I  think  the  copyhold  tenements 

are  traced.    But  the  question  is,  what  evidence  is  there  that  John 

Baven  was  also  seised  in  fee  of  these  freeholds?  The  Plaintiff 
must  prove  that  he  was  seised  in  fee  of  the  whole  of  them,  because 
she  cannot  otherwise  recover  in  ejectment.  It  is  not  enough  to 
make  out  that  out  of  the  fifteen  acres  of  freehold  which  she  seeks 
to  recover,  some  portion,  more  or  less,  probably  belonged  to  J(Am 
Baven  at  the  time  he  made  his  will,  and  therefore  was  entailed; 
because  if  any  portion  may  have  been  acquired  since  that  time^ 
those  portions  were  not,  of  course,  entailed ;  and  if  we  cannot  tell 
which  of  the  freeholds  were  so  acquired,  if  it  is  possible  that  some 
were  and  that  others  were  not,  then  of  course,  inasmuch  as  the 
Plaintiff  has  no  evidence  to  shew  which  of  the  particular  lots  ^e 
is  entitled  to  recover,  the  Plaintiff  could  not  recover  in  ejectment 
anjrthing  whatever. 

Then  what  is  the  evidence  ?  To  my  mind  it  depends  entirely 
upon  the  effect  of  this  deed  of  the  22nd  of  October,  1841,  becanae 
the  mere  fact  that  John  BuHey  was  in  the  year  1832  or  1833  in 
possession  of  those  freeholds  is  unquestionably  no  evidence  that 
he  had  acquired  them  under  John  Baven^s  wilL  It  is  perfectly 
consistent  with  that  fact  that  John  Baven  may  have  bought  th^n 
after  he  had  made  his  will,  or  that  Mary  Baven  may  have  bought 
them,  or  that  Biehard  Bulletf,  the  husband  of  Mary  Baven  and  the 
father  of  John  BuUey^  may  have  bought  them,  or  that  John  BuBej 
himself  may  have  bought  them,  or  that  somebody  may  by  will 
have  left  them  to  one  of  the  heirs  in  taiL  The  mere  circumstance 
that  the  lands  are  found  together  is,  in  my  opinion,  no  evidence. 
It  is  quite  possible  that  the  original  estate  was  exclusively,  or 
nearly  so,  a  copyhold  estate,  and  that  the  freeholds  were  all 
acquired  since,  and  therefore  that  is  no  evidence. 

[His  Lordship  then  pointed  out  that  the  deed  of  1841  left  it 
uncertain  whether  John  BvUey  had  an  estate  tail  or  an  estate  in 
fee.] 

The  way  in  which  the  deed  was  dealt  with  rather  confinned 
the  notion  that  it  was  doubtful,  because  the  parties  acted  on  the 
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covenants  and  surrendered  the  copyholds  for  the  purpose  of  barring      L.  J  J. 
the  estate  tail ;  but  they  never  inroUed  the  deed,  so  as  to  affect        i874 
any  freeholds,  the  inference  from  which  is  that  they  discovered,  or      bciIby 
thought  they  had  discovered,  that  there  was  no  estate  tail  in  the     ^  ^' 

freeholds,  and  therefore  it  was  not  necessary  to  inrol  the  deed.       

They  did  not  keep  it  among  the  title  deeds,  and  the  only  fair 
inference  from  that  was,  that  they  did  not  consider  it  necessary. 

It  appears  to  me  that  in  that  state  of  things  we  haye  not  arrived 
at  any  proper  evidence  which  a  Judge  ought  to  advise  a  jury  to 
trust  to,  that  John  Baven  was  really  seised  in  fee. 

Then  we  come  to  the  effect  of  the  admission  contained  in  the 
draft  of  the  deed  prepared  by  John  BuHey's  solicitor  and  sent  to 
the  Plaintiff.  No  doubt  that  is  an  admission ;  but  as  to  the  effect 
of  an  admission,  it  is  like  all  other  evidence — you  must  consider 
the  circumstances  under  which  it  is  given,  and  what  weight  is  fairly 
to  be  attached  to  it. 

Now  there  are  two  matters  which  seem  to  me  very  largely  to 
detract  from  this  as  an  admission.  In  the  first  place,  it  is  not  an 
admission  of  what  a  man  himself  knows.  K  a  man  admits  that  he 
said  something,  or  that  he  did  something,  or  admits  something 
which  is  within  his  own  knowledge,  that  is,  of  course,  very  strong 
evidence  against  him,  unless  he  shews  why  he  said  so,  if  it  was  not 
true ;  but  if  a  person  merely  admits  what  happened  120  years 
ago,  he  cannot  possibly  know  it  of  his  own  knowledge ;  and  if 
the  whole  of  the  evidence  on  which  he  made  his  admission  was 
the  inference  which  his  solicitor  drew  from  the  state  of  the  title, 
it  is  for  us  to  judge,  having  all  the  facts  before  us,  and  all  the 
materials  upon  which  the  solicitor  made  that  admission,  what  the 
worth  of  that  admission  is,  which  we  can  do  as  well,  or  better  than 
the  solicitor  could  himself.  And  another  thing  which  detracts 
from  the  weight  of  the  evidence  is,  that  it  was  made  for  the 
purpose  of  getting  a  confirmation  of  the  title,  and  is  merely  a 
recital  in  a  deed  sent  to  be  executed  for  the  purpose  of  making 
a  good  title. 

Moreover,  the  letters  do  not  admit  that  the  Plaintiff  was  entitled 
to  the  whole  of  the  estate  in  tail,  but  treat  the  defect  merely  as  a 
slip,  and  as  something  they  want  to  have  set  right ;  and  it  is  fairly 
open  to  the  Defendant's  solicitor  to  say,  *'  It  is  perfectly  true  that 
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we  put  in  thoee  recitals,  because  we  thought  she  would  execnte 
it,  and  that  would  make  the  title  safe ;  but  if  we  had  thought  she 
would  not  have  executed  it,  we  should  not  have  put  them  in, 
and  they  were  only  put  in  for  the  purpose  of  obtaining  the  con- 
firmation." 

On  the  whole,  therefore,  I  am  of  opinion  that  this  case  mu^ 
be  decided  against  the  Plaintiff,  on  the  ground  that  she  has 
not  proved  to  our  satisfaction  as  a  jury  that  John  Baven  was  seised 
in  fee  of  these  freehold  premises  at  the  time  when  he  made  his 
wilL 

Solicitors  for  the  Plaintiff :  Messrs.  Woodbridge  &  Sans, 
Solicitor  for  the  Defendants:    Mr.  Ernest  Diffhy,   agent  for 
Messrs.  Diffhy  d  Son,  Maldon. 


L.  JJ. 

1874 


'"    Ex  parte  KEVAN.    In  re  CRA  WFOED. 

Fraudtdent  Preference^^Paymeni  in  Punuance  of  a  previous  Agreement — Paf' 
ment  in  ordinary  Course  of  Business — ^Payee  in  good  FaWi  and  for  valuatk 
Consideration  ^^Banhruptcy  Ad,  1869,  8.  92. 

C7.,  a  mannfacturer  in  England^  was  in  the  habit  of  purchasing  flax  from 
P.,  in  Belgium^  whose  sister  he  had  married.  In  August,  1872,  he  o«ned 
upwards  of  £4000  to  P.,  as  the  executrix  of  her  mother's  estate;  and  also 
£800  on  the  current  account  between  P.  and  himself;  and  being  pr«ned  hj 
her  for  payment  he  promised  to  send  £2350  on  account  of  the  debt  to  the 
estate.  On  the  4th  of  November,  1872,  C,  sent  bills  to  the  amount  of  £4000 
to  P.,  who  received  the  proceeds,  and  applied  £2350  towards  the  debt  to  her 
mother's  estate,  and  carried  the  rest  to  the  account  current  between  C,  and 
herself,  and  with  that  sum  and  other  sums  afterwards  remitted  she  pur- 
chased flax,  and  consigned  it  to  C.  C  was  at  that  time  in  insolvent  cir- 
cumstances, and  on  the  5th  of  November  committed  an  act  of  bankrupccj^ 
on  which  he  was  adjudicated  bankrupt  on  the  28th  of  November.  The  trustee 
claimed  the  sum  of  £4000,  as  having  been  paid  to  P.  by  way  of  fraodulent 
preference : — 

Held  (affirming  the  decision  of  Bacony  C.J.),  that  there  was  no  fiauduleni 
preference. 

JL  HIS  was  an  appeal  from  a  decbion  of  the  Chief  Jndge  in  Bank- 
ruptcy. 
The  bankrupt,  John  Ckawfordj  had  for  several  years  previous  to 


VOL.  IX.]  CHANOBBY  APPEALS.  753 

his  bankruptcy  carried  on  the  business  of  a  flax  and  tow  spinner  at      L.  JJ. 
Pendleton^  under  the  firm  o{  Crawford  dt  Co.,  in  which  firm  he  was        1874 
the  sole  partner ;  and  at  ShepUy  under  the  firm  of  Crawford  &     j^t^ru 
Rofferson.    Rogerson^  though  nominally  a  partner,  was  paid  by  a      '^'^^' 
salary  and  a  commission,  and  had  no  other  interest  in  the  partner-    Cbawfobd. 
ship.     For  the  purpose  of  his  business  Crawford  was  in  the  habit 
of  buying  large  quantities  of  tow  and  flax  in  Belgium,  and  he  had 
extensive  dealings  in  this  way  with  a  Madame  Putnum,  a  widow, 
resident  at  Courlrai,  who  there  carried  on  the  trade  in  which  her 
deceased  husband  had  been  originally  engaged.    Crawford  had 
married  one  of  her  daughters.     On  the  30th  of  September, 
1867,  the  balance  due  from  him  was  £4352  198.,  which  was 
settled  and  acknowledged  in  a  letter  addressed  by  him  to  Madame 
Putman. 

After  this  settlement  a  further  account  in  respect  of  similar  deal- 
ings went  on  between  the  same  parties  until  September,  1870,  when 
the  widow  Putman  died.  By  the  account  then  made  up  it  appeared 
that  there  was  due  from  the  firm  of  Crawford  dt  Bogerson  to 
her  estate  a  further  balance  of  £1940  Ss.  Mdlle.  Marie  PtUman, 
her  daughter  and  legal  personal  representatiye,  continued  the 
same  business,  and  bad  similar  dealings  with  the  bankrapt.  Li 
August,  1872,  he  was,  in  the  course  of  his  business,  at  Cot^rtraiy 
and  Mdlle.  PtUman  requested  him  by  letter  and  in  person  to 
make  her  some  payment  on  account  of  the  amount  he  owed,  and 
the  more  especially  because  she  had  paid  a  large  sum  on  account 
of  her  mother's  estate,  and  had  more  to  pay,  and  required  money 
for  the  purpose  of  making  the  necessary  purchases  incident  to 
her  business.  A  rough  statement  was  made  out,  shewing  that 
she  required  at  once  £2350  or  £2400  to  reimburse  her  in  respect 
of  moneys  which  she  had  expended  on  account  of  the  estate,  and 
Crawford  agreed  to  send  her  that  amount  about  the  end  of 
October  or  the  beginning  of  November,  that  being  the  season  when 
purchases  of  tow  and  flax  are  usually  made  of  the  growers.   Craw-  > 

ford  was  also  indebted  to  Mdlle.  PtUman  upon  the  balance  of  the 
account  current  between  them  to  an  amount  somewhat  exceeding 
£800. 

On  the  4th  of  November,  1872,  Crawford  having  some  bills  of 
exchange,  which  belonged  to  the  firm  of  Crawford  &  Co,,  trans- 
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L.  JJ.      mitted  them  to  a  Mr.  Van  Doep,  a  banker  at  Courtrai,  with  a  le- 

1874        quest  that  he  would  discount  them,  and  hold  at  the  disposal  of 

^^^^     Mdlle.  PiUman  100,000  francs  (£4000),  part  of  the  aggregate 

Kevah.     amount  of  the  bills.    On  the  same  day  he  wrote  to  her  infonmng 

Cbawfobd.   ^^^  tl^at  he  had  instructed  Mr.  Van  Doep  to  pay  her  £4000. 

"^  On  the  28th  of  November  Crawford  was  adjudicated  bankrupt 

in  the  Salford  County  Court,  on  an  act  of  bankruptcy  committed 

on  the  5th  of  November. 

Under  these  circumstances  the  County  Court  Judge  considered 
that  the  payment  of  the  sum  of  £4000  to  Mdlle.  Putman  was  a 
fraudulent  preference,  and  ordered  it  to  be  repaid  to  the  trustee. 
From  this  decision  Mdlle.  Putman  appealed  to  the  Chief  Judge. 

It  appeared  from  the  books  kept  by  Mdlle.  Putman  that  of  this 
sum  of  £4000,  £2350  were  retained  by  her  in  payment  of  the 
sums  expended  by  her  on  account  of  her  mother's  estate,  and  the 
remainder  was  carried  to  the  cuiTent  account  between  her  and 
Crawford,  and  was  applied,  together  with  other  sums  afterwards 
remitted  by  Crawford  to  Mdlle.  PtUman,  in  the  purchase  of  con- 
signments of  flax,  which  she  continued  to  send  to  Crawford  till 
after  his  bankruptcy. 

The  Chief  Judge  was  of  opinion  that  Mdlle.  PiUman^  at  the 
time  when  the  sum  of  £4000  was  remitted  to  her,  was  not  aware 
of  Crawford!s  insolvency,  and  that  the  payment  was  protected  by 
the  92nd  section  of  the  Bankruptcy  Ad,  1869  (1).  From  this 
decision  the  trustee  appealed. 


(1)  1874.  April  20. 

Sib  James  Bacon,  C.J.,  after  stating 
the  facts  of  the  case,  and  observing  that 
he  thought  it  clearly  established  that 
the  debts  above  mentioned  were  due 
from  Crawford  to  Mdlle.  Puiman^ 
continued : — 

Whether  she  is  or  is  not  liable  to 
repay  the  £4000  to  the  bankrupt's 
estate  depends  wholly  upon  the  law  in 
bankruptcy  as  it  is  expressed  in  the 
92nd  section  of  the  Act  of  1869.  It 
has  been  observed  in  former  cases, 
some  of  which  were  referred  to  in  the 
course  of  the  argument,  that  the  exist- 


ing law  upon  the  subject  is,  in  some 
respects,  different  from  the  old  law, 
and  especially  that  it  is  free  fxtsn.  the 
difficulties  and  uncertainty  whidi  were 
formerly  found  to  exist  It  enacts  in 
substance  that  any  payment  made  by 
any  person  unable  to  pay  his  debts,  as 
they  become  due,  from  his  own  moDevs 
in  favour  of  any  creditor,  with  a  view 
of  giving  such  creditor  a  preferezKX 
over  the  other  creditors,  shall,  if  the 
person  paying  become  bankrupt  within 
three  months  after  the  payment,  he 
deemed  fraudulent  and  void  as  sgsinst 
the  trustee  in  bankruptcy,  bat  it  also 
provides  ''that  this  section  shall  not 
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Mr.  Addison,  for  the  Appellant : — 

After  the  decision  of  this  Court  in  Ex  parte  Butcher  (1),  it  is 

not  open  to  me  to  contend  that  Mdlle.  Putman  could  not  protect     Exparu 

Keyak. 

In  re 
Appellant  a  preference  over  his  other  Cbawford. 
creditors,  is  much  more  questionable. 
He  had  married  a  daughter  of  the 
widow  Putmany  and  so  was  the  brother- 
in-law  of  the  Appellant,  between  whom 
and  himself  kindly  relations  appear  to 
have  subsisted.  But  he  had  also  been 
engaged  for  several  years  in  the  regular 
and  ordinary  course  of  his  business 
with  the  house  of  Futman.  Courtrai 
was  the  market  from  which  he  pro- 
cured the  necessary  supplies  of  the 
materials  required  for  his  business, 
and  those  supplies  were  purchased 
for  him  and  furnished  by  the  house 
of  PtitTnan  during  the  widow's  life- 
time and  after  her  death  by  the  Ap- 
pellant, as  well  before  as  after  the 
4th  of  November,  and  down  to  and 
beyond  the  bankruptcy,  without,  as  it 
would  appear,  any  check  or  interrup- 
tion, and  these  materials  were  regularly 
manufactured  by  the  bankrupt,  and, 
as  to  the  last  parcels  of  the  goods  fur- 
nished by  the  Appellant,  by  the  trustee 
after  the  bankruptcy,  as  it  was  proper 
should  be  done  for  the  purpose  of  keep- 
ing the  bankrupt's  mills  going.  The 
bankrupt  had  the  strongest  inducement 
to  continue  his  business,  and  knew  that 
to  suspend  the  working  of  the  mills 
would  be,  not  only  to  stop  his  trade, 
but  that,  having  regard  to  the  nature 
of  the  property,  which  consisted  in  a 
great  part  of  the  mills  and  machinery, 
the  value  of  that  property  must,  if  the 
working  was  suspended,  be  greatly  de- 
preciated. It  was  under  these  circum- 
stances that  in  the  month  of  November, 
1872,  being  under  an  engagement  to 


affect  the  rights  of  a  payee  in  good 
faith  and  for  valuable  consideration." 
In  the  present  case  the  real  question 
is,  not  so  much  what  the  bankrupt 
did  or  intended  when  he  made  the 
payment,  as  whether  the  payee  re- 
ceived the  payment  in  good  faith  and 
for  valuable  consideration.  For,  al- 
though the  inability  of  the  debtor  to 
pay  out  of  his  own  moneys,  and  the 
intention  to  prefer  a  particular  creditor, 
should  be  clearly  established,  yet,  un- 
less it  be  also  established  \  that  the 
creditor  or  payee  was  conscious  of  such 
inability,  and  concurred  in  and  assented 
to  the  preference  made  in  his  favour,  so 
as  to  be  a  partaker  of  the  fraud,  his 
rights  cannot  be  affected  by  that  act 
which  the  law  declares  to  be  fraudu- 
lent and  void.  That  this  is  the  plain 
meaning  of  the  words  of  the  enactment 
appears  to  admit  of  no  doubt,  and  that 
it  is  consistent  with  the  policy  of  the 
law  and  with  justice,  and  with  due 
regard  to  the  general  interests  of  the 
oommimity,  would  be  as  little  ques- 
tionable, even  if  in  the  administration 
of  this  branch  of  the  law  it  were  com- 
petent to  any  Court  to  disregard  the 
express  words  of  the  statute. 

As  far  as  the  bankrupt  alone  is  con- 
cerned, it  is  proved  that  at  the  time 
when  he  made  the  payment  in  question 
to  the  Appellant  he  was  unable  to  pay 
his  debts  as  they  became  due  from  his 
own  moneys.  There  is  no  doubt  that 
he  came  within  the  words  of  the  first 
branch  of  the  92nd  section.  Whether 
he  intended  by  the  payment  he  made 
on  the  4ih  of  November  to  give  the 


(1)  Arde,  p.  595. 
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herself  under  the  92nd  section  of  the  Bankruptcy  Act^  ISGO,  if  the 
evidence  clearly  established  that  she  had  no  suspicion  of  Craw- 
farcTs  insolvency.  But  the  onus  is  on  her  to  shew  that  she  had 
no  such  suspicion,  and  she  has  not  discharged  herself  of  this  duty; 
on  the  contrary,  the  evidence  tends  to  shew  that  there  was  colln- 
sion  between  her  and  Crawford.  The  fact,  of  CrawforcTa  insd- 
vency  is  admitted,  and  his  intention  to  give  a  preference  to 
Mdlle.  Putman  is  a  fair  deduction  from  the  evidence.  There  is 
nothing  to  connect  the  remittance  of  the  £4000  with  the  previous 
agreement  It  is  true  that  Mdlle.  PtUman  applied  part  of  it 
towards  the  debt  due  to  her  mother's  estate,  but  she  had  no 
authority  to  do  so.  The  whole  of  the  remittance  must  be  taken 
as  paid  to  the  current  account  between  her  and  the  bankrupt. 


send  to  the  Appellant  £2350,  and 
knowing  that  he  was  indebted  to  her 
in  a  much  larger  sum,  and  it  being  the 
season  for  making  considerable  pur- 
chases of  the  raw  material,  which  was 
at  that  season  brought  to  market  by 
the  farmers  and  growers,  he  transmitted 
to  her  the  £4000  in  question. 

If  it  should  be  concluded  that  in 
making  that  remittance  his  intention 
was  to  give  the  Appellant  a  preference 
over  his  other  creditors  (although  I  am 
not  satisfied,  having  regard  to  all  the 
facts  in  evidence,  and  notwithstanding 
the  friendly  relations  which  subsisted, 
that  this  would  be  the  necessary  con- 
clusion), there  remains  the  question  to 
what  extent,  if  at  all,  and  for  what 
reason,  the  rights  of  the  payee  should 
be  affected  by  the  conduct  or  the 
motives  of  the  debtor.  It  is  not  sug- 
gested by  any  part  of  the  evidence  in 
this  case  that  she  was  conscious  of  his 
embarrassments,  or  that  she  had  done 
more  than  urge  the  payment  of  her 
just  demand,  or  had  expressed  a  wish 
to  be  preferred,  or  that  she  had  any 
knowledge  that  she  was,  or  was  in- 
tended to  be,  preferred  to  his  other 
creditors.    I  must,  therefore,  say  that 


I  am  at  a  loss  to  find  any  groond  upon 
which  the  order  to  refund  which  has 
been  made  against  her  can  be  sup- 
ported, unless  I  wholly  disregard  the 
provision  in  the  statute  by  which  the 
Appellant's  rights  are  protected. 

Having  r^ard  to  the  facts  in  evi- 
dence, I  am  of  opinion  that  at  the  time 
when  the  £4000  was  remitted  by  the 
bankrupt  to  the  Appellant,  there  was 
justly  due  from  him  to  her,  as  her 
mother*s  representative,  a  much  largs 
amount,  and  that  he  was  also  indebted 
to  her  in  a  further  sum  in  her  own 
right ;  that  she  had  required  payment 
in  respect  of  these  debts,  and  that  she 
received  the  sum  in  question  in  per- 
fectly good  faith  and  for  valuable  con- 
sideration ;  that,  in  the  very  tenna  of 
the  statute,  her  rights  so  to  demand 
and  retain  the  payment  cannot  be  law- 
fully impeached  or  affected ;  and  there- 
fore that  the  order  appealed  from  must 
be  discharged,  and  that   the  trustee 
must  be  ordered  to  pay  to  her  her  costs 
of  resisting  the  motion  upon  which  that 
order  was  made,  and  the  consequent 
proceedings  in  the  County  Court.     I 
can  make  no  order  as  to  the  costs  of 
the  appeal. 
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Mr.  Benjamin,  Q.C.,  and  Mr.  Ambrose,  for  Mdlle.  Puimany  were       L.  JJ. 
not  called  on.  I874 


Ex  parte 

Sib  G.  Mellish,  L  J. : —  Kbyav. 

I  am  of  opinion  that  the  order  of  the  Chief  Judge  ought  to  be  Gbawfobd. 
affirmed.  I  think  that  when  the  accounts  are  looked  into,  and 
the  mode  of  carrying  on  the  business  between  the  bankrupt  and 
Mdlle.  PtUman  is  considered,  it  is  clear  that  there  was  not  a  pay- 
ment with  an  intention  to  prefer  her  above  the  other  creditors. 
Both  the  County  Court  Judge  and  the  Chief  Judge  agree  that 
Crawford  could  not,  at  the  time  when  the  payment  was  made, 
pay  all  his  debts  out  of  his  own  money,  but  it  does  not  appear 
that  he  had  at  that  time  any  immediate  intention  of  stopping.  It 
is  in  evidence  that  be  went  on  making  payments  and  remittances 
for  some  time  afterwards. 

It  appears  that  there  was  an  old  debt  due  from  Crawford  to  the 
estate  of  Madame  PuUman,  for  payment  of  which  he  was  pressed 
by  Mdlle.  Putman,  her  executrix ;  and  there  is  no  doubt  that  in 
August,  1872,  after  some  communications  between  them,  it  was 
agreed  between  them  that  Crawford  should  remit  £2350  in 
October,  or  early  in  November.  Mdlle.  Putman  said  that  she  had 
made  some  advances  on  account  of  her  mother's  estate,  and  wanted 
to  be  recouped.  The  course  of  business  between  them  was  that 
Mdlle.  Putman  sent  the  bankrupt  flax,  and  he  sent  her  bills.  It 
does  not  appear  that  there  was  any  specific  credit,  but  she  sent 
flax  at  the  time  when  he  sent  the  bills,  and  the  balance  was  some- 
times on  one  side  and  sometimes  on  the  other.  On  the  4th  of 
November  he  transmitted  100,000  francs  (£4000),  of  which  sum 
58,750  francs  (£2350)  were  carried  to  the  old  debt  from  Crawford 
&  Bofferson  to  the  mother's  estate,  and  the  rest  was  kept  in  the 
general  account  between  Mdlle.  PtUman  and  Crawford.  If  this 
is  correct,  it  appears  to  answer  the  objection  that  there  was  no 
distinct  statement  in  the  letter  as  to  the  appropriation  of  the 
money,  because  both  parties  understood  how  the  money  was 
to  be  applied.  Then  the  balance  was  treated  as  any  other  remit- 
tance in  the  ordinary  course  of  business,  and  other  remittances 
were  afterwards  sent  by  Crawford  for  the  purchase  of  flax,  one  of 
them  being  as  large  as  25,000  francs. 

You  IX.  8  if  1 
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L.  JJ.  It  is  difficult  to  say  that  any  part  of  this  payment  was  a  fraiida- 

1874       lent  preference,  because,  as  to  £2350,  it  was  a  payment  in  pur- 

&  parU     Stance  of  a  preyious  agreement,  and  it  is  the  same  as  if  it  had  been 

Keyan.      pj^j^j  jjj  August,  when  the  agreement  was  made,  at  which  time 

Crawtobd.    Crawford  had  no  thought  of  stopping.    It  is  clear,  therefore:,  that 

that  payment  was  not  a  fraudulent  preference.    Then  as  to  the 

balance,  I  cannot  see  any  distinction  between  that  remittance  and 

the  other  remittances  which  followed  it :   they  were  all  sent  in 

consideration  of  flax  to  be  purchased  for  Crawford,  and,  as  I 

understand  it,  flax  was  actually  sent  as  much  ia  respect  of  that 

sum  as  of  the  subsequent  remittances. 

I  agree  with  the  Chief  Judge  that  there  is  no  evidence  that 
Mdlle.  Pidman  did  not  receive  the  payment  bond  jide  and  for 
valuable  consideration,  and  I  am  of  opinion  that  the  Chief  Judge's 
order  was  correct,  and  that  the  appeal  ought  to  be  dismissed  with 
costs. 

Sir  W.  M.  Jamks,  L.J.  :— 
I  am  of  the  same  opinion* 

Solicitors  for  the  Appellant :  Messrs.  Priiehard,  Unglefidd^  d  Oo.^ 
agents  for  Messrs.  Grundy  &  Kershaw,  Manchester. 

Solicitor  for  the  Respondent :  Mr.  T.  Parker,  agent  for  Mr.  W. 
Parker,  Manchester. 


L.  JJ.  CORPORATION  OF  HASTINGS  v.  lYALL. 

i^  [1871.    H.    180.] 

\f!!2'  Security  for  Costs^Appedl-'Kominal  Defendant. 

The  Court  has  jurisdiction  to  make  a  DefendaDt  who  is  appealing  g;ive 
security  for  the  costs  of  the  appeal,  and  will,  where  the  Defendant  is  not  a 
man  of  substancc>  and  is  merely  a  nominal  Defendant,  stay  the  appeal  tmtil 
security  is  given* 

IHIS  was  a  suit  by  the  Mayor,  Aldermen,  and  Bnrgesses  of 
Hastings  against  one  tvait,  fol^  the  purpose  of  preventing  the 
deposit  of  earth  on  the  sea-shore  at  Hastings ;  and  the  principal 
question  in  the  suit  was  as  to  the  ownership  of  the  sea-shore. 
The  Yice-Chancellor  Malins  held  that  the  Plaintiffs  had  shewn 
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enough  to  support  the  bill  agaimst  the  Defendant,  and  on  the  6th       L.  JJ. 
of  June  made  a  decree  for  an  injunction,  mth  costs.  1874 

The  Defendant  had  presented  a  Petition  of  reJiearing  before  the  cobtobation 

Court  of  Appeal.  o'  Hastings 

The  Plaintiffs  now  moyed  that  all  proceedings  on  the  Petition      Ivalu 
of  re-hearing  might  be  stayed  until  the  Defendant  should  give 
sufficient  security  for  costs. 

It  appeared  that  the  Defendant  IvcUl  had  been  employed  by 
one  Charles  Moreinff,  who  had  a  large  building  estate  at  HasHnffs, 
and  that  since  the  suit  IvdH  had  left  Hastings  and  worked  as 
journeyman  for  his  brother,  a  milkman.  He  had  entered  into  an 
agreement  with  Moreing  by  which  he  contracted  to  remove  a  large 
quantity  of  earth  at  a  certain  price,  on  condition  that  he  could  tip 
the  earth  into  the  sea.  The  suit  was  brought  against  IvaU  in 
consequence  of  the  deposit  of  earth  on  the  sands  in  execution  of 
this  agreement.  Some  time  after  the  commencement  of  the  suit 
an  agreement  had  been  made  between  Ivall  and  Moreing  that  the 
suit  should  not  be  compromised  without  the  consent  both  of  Moreing 
and  Ivall;  that  Moreing  would  pay  the  expenses  of  defending 
the  suit ;  that  if  an  adverse  decision  was  made,  IvaU  should  be 
answerable  for  any  expenses  given  against  him,  and  that  if  the 
Plaintiffs  failed  all  expenses  paid  by  them  should  go  to  pay  the 
law  costs  as  between  solicitor  and  client,  and  after  certain  pay* 
ments  to  Moreing  the  balance  was  to  go  to  IvaU. 

Mr.  Qlasse,  Q.C.,  and  Mr.  W.  R  Ellis,  for  the  Plaintiffs  :— 

This  is  a  mere  imposition  on  the  Court,  and  Moreing  is  the  real 
Defendant,  though  we  could  not  make  him  a  party.  The  Court 
must  have  jurisdiction  in  such  a  case ;  Bwke  v.  LidweU  (1),  Forrest 
Y.  Manchester,  Sheffield,  and  Lincolnshire  Bailway  Company  (2),  and 
Naiusch  v.  Irving  (3)  are  authorities.  If  the  Defendant  was  a 
Plaintiff  there  would  be  no  difficulty — In  re  Jones  (4)— and  an 
Appellant  is  in  fact  a  Plaintiff. 

Mr.  Cotton,  Q.C.,  and  Mr.  Hemming,  for  the  Defendant : — 

The  Plaintiffs  could  have  made  Moreing  a  Defendant,  but  they 
have  chosen,  instead,  to  make  a  comparatively  poor  man  a  De- 

(1)  IJ.  &  Lat.  703.  (3)  Gow  on  Fartnerahip,  398. 

(2)  4  p.  F.  &  J.  126.  (4)  Law  Rep.  6  Ch  497. 
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L.  JJ.  fendant,  expecting  an  easy  yictorj  over  him.  They  have  proseented 
1874  the  suit  against  him,  and  cannot  now  come  and  ad:  security 
CoBPOBATioH  fo^  costs.  In  In  re  Jones  (1)  the  suit  was,  in  fact,  ihe  solicitors 
OF  HAM1SG8  g^iij^  j^^  ^QQ  stopped  by  injunction,  and  the  Plaintifia  under- 
Iyall.  took  to  be  liable  for  damages,  which  Ivall  may  recoyer  and  reoeiTe. 
Even  if  IvaU  is  a  pauper,  that  is  no  reason  why  he  should  be 
ordered  to  give  security.  If  he  is  poor,  it  is  this  suit  which  has 
ruined  him,  by  stopping  him  in  his  work.  There  is  no  authority 
whatever  for  such  an  application.  £20  is  fixed  as  the  proper 
deposit  by  an  Appellant,  and  it  has  never  been  increased.  Even 
as  regards  a  Plaintiff,  he  is  only  obliged  to  give  security  if  he  is 
out  of  the  jurisdiction,  and  then  only  for  £100.  An  appeal  by  a 
Defendant  is  a  stronger  case  than  a  cross  bill,  where  security  is 
never  ordered :  Vinceni  y.  Htmter  (2).  SecUan  v.  Orant  (3)  is  an 
authority  against  any  such  interference  with  the  ordinaiy  course 
of  practice.  An  appeal  is  only  a  re-hearing,  and  every  appeal 
by  a  Defendant  is  as  much  a  defence  as  on  the  original  bearing. 
The  real  contest  in  this  case  is  not  against  IvaU  or  Moremg^  but 
against  the  Crown  in  respect  of  this  shore,  and  the  Plaintifb  hope 
to  avail  themselves  of  this  suit  as  a  precedent  whenever  they 
have  to  litigate  with  the  Grown. 

The  indemnity  agreement  in  speaking  of  expenses  which  might 
be  paid  by  the  Plaintiffs,  refers  not  only  to  costs  but  to  damages 
which  they  might  have  to  pay  under  an  undertaking  they  have 
given ;  and  the  moneys  agreed  to  be  given  to  Moreing  are  in  reality 
repayments  of  advances  which  he  has  made,  and  of  an  addi- 
tional price  which  he  has  paid  to  IvoU  in  consequence  of  the 
interference  of  the  Plaintiffs,  and  which,  if  the  suit  failed,  would 
be  part  of  the  expenses  recovered  back. 

Sir  W.  M.  James,  L.  J. : — 

I  am  of  opinion,  both  on  principle  and  on  decided  cases,  that 
there  is  abundant  authority  in  this  Ciourt  to  grant  the  application 
which  has  now  been  made. 

The  appeal  in  this  case  is  admitted  not  to  be  the  appeal  <tf  Mr. 
IvaUy  and  to  have  been  brought  upon  the  instructions  and  at  the 
risk  and  liability  of  a  person  named  Moreing.  Who,  then,  is  Mr. 
Moreing^  and  in  what  way  is  he  connected  with  the  suit  ?    [His 

(1)  Law  Bepw  6  Ch.  497.         (2)  5  Hare,  320.  (3)  Law  Rep.  2  Oi.  459. 
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Lordship  then  said  that  he  was  satisfied  that  Ivcdl  was  at  first  a      L.  J j. 
mere  workman,  and  that  the  contract  was  entered  into  between        1874 
Moreing  and  IvaU  for  the  purpose  of  preventing  Moreing  from  cobpotItion 
being  himself  made  defendant  to  the  suit.   If  Moreing  had  simply,  ®'  Hastinos 
honestly,  and  truthfully  employed  IvaU^  then  Moreing^  by  the      Ivall. 
practice  of  this  Court,  would  at  once  have  been  made  himself  a 
Defendant.    His  Lordship  further  stated  his  opinion  to  be  that 
IvaU  had  no  real  interest  in  the  matter,  and  had  sold  to  Moreing 
any  right  he  might  have  to  the  damages  if  awarded.] 

Moreing  is  exactly  in  the  position  of  any  person  who  has 
bought  a  thing,  and  is  suiug  in  the  name  of  a  pauper  for  the 
thing  that  he  has  so  bought.  Therefore,  if  anything  were  wanting 
to  enable  the  Court  to  require  security  for  the  costs  of  this  appeal, 
it  is  the  fact  that,  with  regard  to  anything  substantial,  Moreing  is 
the  real  and  beneficial  owner,  and  Moreing  is  bringing  the  appeal 
for  the  purpose  of  getting,  if  he  succeeds,  those  costs  which  he  has 
paid  to  his  solicitors,  and  getting  those  damages  which  he  expects 
to  get.  Moreing^  as  he  was  substantially  the  person  to  begin  with, 
is  substantially  the  Appellant  here. 

If  there  was  no  precedent  to  justify  us,  then,  using  the  language 
of  Lord  8L  Leonards  in  the  case  of  Bwke  v.  lAdwdl  (1),  I  would 
make  a  precedent^  as  I  think  I  have  authority  now  to  do,  and  to 
say,  that  on  the  Plaintiffs  undertaking  not  to  enforce  the  costs 
against  IvaU  in  the  meantime  this  appeal  shall  not  be  proceeded 
with  unless  and  until  security  for  the  costs  of  the  appeal  be  given. 
The  security  will  be  settled  by  the  Judge  in  Chambers,  and  there 
will  be  no  costs  of  this  motion. 

Sib  G.  Mbllish,  L.J. : — 
I  am  of  the  same  opinion. 


MiKxrnss : — ^Plaintiffs  undertaking  not  to  enforce  payment  of  the  costs  nntil 
the  petition  of  appeal  shonld  hare  been  heard  or  disposed  of,  order  Defendant  to 
give  security  to  answer  the  taxed  costs  of  the  appeal  if  ordered  to  be  paid  by 
him,  and  in  the  meantime  to  take  no  further  proceedings  in  the  said  appeal. 
No  costs. 

Solicitors  for  the  Pkintiffi :  Messrs.  WaUcer  &  MarHneau. 
Solicitor  for  the  Defendant :  Mr.  LydaU. 

(1)  IJ.  &  Ut.  703,  706. 


L.JJ.  HURST  V.  HUBST. 

12^  [1872    H.    246.] 

Jalg  2t. 

J'ractiee — E^crplioni  to  Jntwer — BUeovtry — DaU  tf  Deed  wider  icAtcA  Defen- 
dant daimt — Forfeiture  Chu$e-^B3l  by  Tnutee  for  Adminiaratia^— 
Parehatefor  Falut  without  Ifotia. 

A  tcatBtoT  gave  real  estates  to  tnutees  in  tmst  for  liia  son  for  life,  witli  a 
gift  over  if  he  charged  or  incumbered  them.  One  of  the  trasteea  filed  a  lull 
for  the  Adminiatr&tion  of  the  trusts  of  the  wit),  nod  tkfterwards  filed  a  mp- 
plcmeotal  bill  agaioat  cert&in  Defendanta,  who  were  in  pouessioD  of  fart 
of  the  eitatea,  allegiug  that  thej  claimed  under  a  charge  made  in  tbeir  farocr 
by  the  tenant  for  life,  which  operated  as  a  forfeiture.  The  Dercndanta  were 
ioterr^aled  as  to  the  particulars  or  all  charges  in  their  favour,  if  anj,  of  tht^ 
property  of  the  testator.  The  Defendanta  stated  in  tlieir  answer  that  thej 
claimed  under  no  charge  made  by  the  tenant  for  life,  but  under  a  lease  at  a 
rack  rent  vchich  he  had  granted  to  a  lessee,  nho  had  mortgaged  tbe  lease  to 
them.  The  Plamtiff  excepted  to  the  answer  because  tbe  Defendants  did  not 
set  forth  the  date  of  the  lease : — 

Beld  (aEBmiing  the  decision  of  Uaiin$,  V.C.),  that  the  FIsiDtiff,  being  a 
trustee,  was  entitled  to  know  the  particulars  of  those  who  claimed  to  be  hi± 
cfntttii  que  Irtul;  and  tbe  exceptions  must  therefore  be  allowed, 

XhIS  was  ac  appeal  from  a  decision  of  Tice-Cbaocellor  Majina 
allowing  exceptions  to  tbe  answer  of  the  Defendants,  the  trnstees 
of  the  BirMieck  Permanent  Building  Society. 

I.  B.  Ewtt.  by  his  will,  dated  the  23rd  of  September,  1867, 
gave  all  bis  freehold  aod  leasehold  property  to  tbe  Plaintiff,  J.  W. 
Sunt,  and  his  wife,  who  wa3  a  defendant,  upon  tmst  to  permit  his 
daughter  Margaret  Dennani  to  receive  the  rents  and  profits  of 
certain  freehold  and  leasehold  property  for  her  separate  use 
daring  her  life,  and  after  her  death  to  assign  the  same  property  to 
her  children  equally  at  the  age  of  twenty-one ;  and  upon  trost  to 
-  permit  his  son,  the  Defendant  J.  B.  Burit,  to  receive  the  rents 
and  profits  of  certain  other  freehold  sad  leasehold  property  for 
his  life,  and  after  his  death  to  assign  the  same  between  his  chil- 
dreo  equally  at  the  age  of  twenty-oae ;  aod  ia  cose  he  shonld 
have  no  children  who  shonld  attain  that  age,  then  in  trost  for 
SQch  of  the  children  of  Mrs.  Dennant  as  shonld  attain  that  i^. 
And  the  will  contained  the  following  claose:  "And  it  is  my 
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Avish  that  the  bequests  hereinbefore  made  to  my  said  son  and       L.  JJ. 
daughter  respectively  shall    be  subject  to  the  following  con-        1874 
ditions :  (that  is  to  say)  that  they  shall  in  nowise  charge  or  in-      Hubst 
cumber  the  said  freehold  or  leasehold  property,  the  rents  of  which      hu^t. 
are  receivable  by  them  during  their  respective  lives,  or  any  part        — 
thereof,  nor  cause  any  question  or  dispute  to  arise  with  reference 
to  the  said  property  or  my  disposal  thereof  as  aforesaid ;  and  in 
case  either  "my  said  son  or  daughter  shall  so  charge  or  incumber 
the  said  property,  or  any  part  thereof,  or  raise  any  question  or  dis- 
pute as  aforesaid,  or  in  case  my  said  son  shall  become  bankrupt  or 
insolvent  or  compound  with  his  creditors,  then  the  bequest  to  my 
said  son  or  daughter  so  transgressing  such  conditions,  or  in  case  of 
the  bankruptcy  or  insolvency  of  my  said  son  as  aforesaid,  shall 
thereupon  become  absolutely  forfeited.     And  it  is  my  wish  that  in 
either  of  such  cases  the  trasts  hereinbefore  created  after  the  deter- 
mination of  the  trusts  in  favour  of  my  said  son  or  daughter  so 
transgressing  shall  at  once  take  effect,  and  be  acted  upon  by  my 
said  executors  and  trustees  as  hereinbefore  directed." 

In  1872  the  Plaintiff  filed  his  bill  against  the  testator's  widow 
for  the  administration  of  the  trusts  of  the  will,  and  the  usual  decree 
for  administration  was  made,  and  a  receiver  was  appointed  of  the 
rents  and  profits  of  the  property  devised  to  J.  B,  Hunt, 

In  January,  1874,  the  Plaintiff  filed  the  present  bill,  which  was 
Btipplemental  to  the  original  bill,  alleging  that  the  tenants  refused 
to  pay  the  rents  to  the  receiver,  on  the  ground  that  the  trustees  of 
the  Birkbeek  Permanent  Building  Society  were  in  the  habit  of 
receiving  them ;  and  that  the  trustees  claimed  to  have  some  inte- 
rest in  the  testator's  estate  by  virtue  of  a  charge  or  incumbrance 
in  their  favour  by  the  Defendant  J.  B.  Hurst ^  but  that  he  was  ad- 
vised that  such  charge  or  incumbrance  was  wholly  inoperative, 
except  for  the  purpose  of  creating  a  forfeiture  and  accelerating  the 
remainders  to  the  children  of  I.  B.  Hurst  and  Margaret  DennarU; 
and  he  also  made  a  similar  charge  respecting  an  alleged  charge 
created  by  I.  B,  Hurst  in  favour  of  the  Defendant  jB.  A.  Ward. 
The  Plaintiff  interrogated  the  trustees  of  the  BirTcheck  Building 
Soeietj/y  calling  upon  them  to  set  forth  the  full  particulars  of  all 
securities  given  to  the  society,  or  to  any  person  or  persons  on 
behalf  of  it,  or  to  the  Defendants,  or  any  of  them,  by  the  Defen- 
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L.  JJ.  dant  L  B.  Satnt,  or  aoy  person  on  his  behalf,  or  tranaferred  to  the 
1874  aaid  society,  &c ;  and  also  fnll  particulars  of  all  chai^iea  or  claims 
UDBn  on  the  real  and  leasehold  estates  devised  by  the  testatw's  will  to 
the  Defendant  X  B.  Surat. 

Xhe  trastees  of  the  Birkbeck  P«rmanmi  BuilUng  8oei^  in  their 
answer  stated  that,  by  an  indenture  of  jnor^goge  dated  the  26th  of 
Angnst,  1S70,  0.  Sidgreavei  demised  certain,  parts  of  the  proper^ 
devised  to  i.  B.  Surat,aa.d  which  had  been  demised  to  Sidgreavet 
at  a.nuk  tent,  for  twenty-one  years,  "by  a  certain  lease  thsfein- 
mentioaed  and  n}4de  between  J.  B.  Earst  of  the  one  par^  and 
the  said  mortgagor  of  the  other  part,"  to  the  tnistees  by  way  of 
mortgage  for  secaring  the  payment  of  the  fines,  &o.,  doe  to  the 
society;  and  they  claimed  thebenefitofthedoctme  of  the  Cosrt  of 
Ei^iHty.  affording  protection  to  porchasers  for  value  without  notice. 
the  trustees  denied  that  any  security  had  been  given  to  the 
society  by  X  B.  Sursl,  or  transferred  to  them  by  any  one  claiming 
title  thro|igh  Inm,  but  said  that  they  were  mortgagees  of  the  lease- 
bold  interest  of  G.  Sidgreavea  in  part  of  the  devised  estate. 

The  Defendant  Ward  put  in  an  answer  stating  that  X  B.  Sunt 
had,  by  an  agreement  dated  the  SOth  of  September,  1869,  charged 
his  interest  under  his  father's  will  with  the  repayment  of  £100 
advanced  by  hixo,  and  had  also  executed  an  assignment  to  him  of 
the  same  property,  dated  the  5th  of  Kay,  1S70 ;  bat  he  disclaimed 
all  interest  in  the  property,  being  advised  that  the  chai^  created 
a  foifeitare  of  I.  B.  Swti's  interest. 

The  Plaintiff  excepted  to  the  answer  of  the  trustees  of  the 
Birkbeck  BuUding  Society,  on  the  ground  that  they  had  not  set 
forth  the  date  of  the  lease  to  Sidgreavet  under  which  they -claimed, 
and  the  yice-Chancellor  allowed  the  exceptions.  The  Bdfendanta 
appealed  from  this  decision. 

Mr.  Cotton,,  Q.O.,  and  Mr.  Seini-aga,  for  the  Appellants : — ■ 
The  lease  granted  to  Sidgreavea,  under  which  we  claim,  was  on 
the  face  of  it  perfectly  valid,  being  granted  for  twenty-one  years 
and  at  a  rack  rent,  and  the  Plaintiff  can  only  challenge  our  title 
by  shewing  that  X  B.  Hvrat  had  forfeited  his  iutMest  before  he 
granted  it.  K  he  desires  to  do  thia  he  must  shew  how  the  for- 
feiture arose,  and  cannot  call  upon  us  to  assist  him  by  telling  him 
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the  date  of  onr  lease.    It  is  well  established  that  a  Defendant  need       L.  Jj. 
not  answer  a  question  which  exposes  him  to  a  forfeiture  of  his       1874 
estate.    The  allegation  in  the  bill  is,  that  we  claim  under  a  charge      HuBgi* 
or  incumbrance  created  by  J.  B.  Hurst  which  is  void  under  the      hurst 

forfeiture  clause,  and  the  Plaintiff  sets  up  no  other  case  against  us.       

We  deny  that  we  claim  under  any  such  charge,  and  he  has  no  right 
to  interrogate  us  fiirther  for  the  purpose  of  finding  some  flaw  in 
our  title  which  he  does  not  set  up  in  the  bill. 

Moreover,  we  claim  the  protection  of  the  Court  as  purchasers  for 
value  without  notice ;  and  that  protection  extends  to  discovery  as 
well  as  to  relief. 

Mr.  Cookson  (Mr.  Glasse,  Q.C.,  with  him),  for  the  Plaintiff: — 

The  determination  of  the  estate  of  the  trust  for  life  on  violating 
the  condition  is  not  strictly  a  forfeiture,  though  it  may  be  called  so 
in  the  wilL  It  is  a  conditional  limitation  by  which  the  estate  is 
given  to  him  for  life  until  he  shall  attempt  to  charge  it,  and  then 
OTer :  Bochford  v.  Hachnan  (1).  It  is  exactly  like  a  gift  to  a 
widow  during  her  widowhood,  and  it  is  well  settled  that  in  such  a 
case  the  widow  cannot  refuse  to  answer  whether  she  has  married 
again:  Chauncey  v.  Tahourdin  (2) ;  Lv>cas  v.  Evans  (3) ;  Hambraok 
V.  Smith  (4).  With  respect  to  the  defence  of  purchase  without 
notice,  the  Plaintiff  is  the  trustee  holding  the  legal  estate,  and  the 
original  bill  was  filed  for  the  administration  of  the  trusts  of  the 
will.  The  trustee  has  a  right  to  know  who  his  cestuis  que  trust  are, 
and  under  what  right  they  claim. 

Mr.  Cattanj  in  reply  : — 

The  bill  is  not  filed  against  us  as  cestuis  que  trust  of  the 
Plaintiff,  but  as  persons  claiming  adversely  to  the  trust  Although 
we  have  not  the  legal  estate,  we  are  entitled  to  the  protection 
of  the  Court  as  lond  fde  purchasers. 

Sib  W.  M.  James,  L. J. : — 
This  appears  to  me  a  case  resting  on  first  principles.    I  do  not 

(1)  9  Hare,  475.  (3)  3  Atk.  260. 

(2)  2  Atk.  392.  (4)  17  Sim.  209. 
Vol.  IX                                       3  ^'  1 
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L.  jj.  think  that  anything  turns  on  the  plea  of  purchase  for  valae  with- 
1874       out  notice,  or  on  the  rules  of  the  Court  concerning  forfi^toze. 

^[^^      Trustees  are  entitled  to  know  to  whom  they  are  to  pay  the  rents. 

^'  In  this  case  the  trustee  says  that  certain  Defendants  daim  under 
— -  incumbrances  which  created  a  forfeiture.  The  Defendants  answer 
that  they  do  not  claim  under  any  such  incumbrance,  but  that  they 
daim  under  a  valid  lease  from  the  tenant  for  life.  The  trustee 
has  a  right  to  know  the  title  of  those  who  pretend  to  be  his 
eestuis  que  trust.  The  Defendants  might  haye  said  they  claim 
no  interest  at  all ;  but  if  they  do  daim  an  interest  they  must  tell 
the  trustee  how  they  acquired  that  interest.  The  appeal  must  be 
dismissed  with  costs. 

Sib  6.  MicTiLTHHi  L.  J.,  concurred. 

Solicitors  for  the  Plaintiff :  Messrs.  Mereer  it  Mereer. 
Solidtor  for  the  Defendants :  Mr.  Paneione. 
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25  d:  26  Viet,  c  89,  m.  12,  50,  51— Judgment  at 
Law*']   By  an  agreement  between  two  companies, 
one  company  was  to  buy  the  business  of  the  other 
company,  the  consideration  to  be  paid  in  shares 
of  the  buying  company,  to  be  issuea  to  the  selling 
company  and  divided  amongst  its  shareholders. 
Resolutions  approving  of  this  agreement  and  also 
authorizing  the  creation  of  the   requisite  new 
shares  (all  the  shares  authorized  by  the  articles 
of  association  haying  been  already  issued)  were 
passed  at  one  extraordinary  general  meeting  of 
the  buying  company,  and  were  confirmed  at  a 
second  meeting.    Alarge  majority  of  the  shnre- 
holders  of  the  sellinp^  company  assented  to  the 
agreement,  and  applied  for  and  received  what 
purported  to  be  new  shares  of  the  buying  com- 
panv.    Certain  dissentient  shareholders,  however, 
filed  a  bill  in  Chancery  and  obtained  a  decieion 
from  Oiffard,  V.C,  that  the  agreement  was  void. 
These  shareholders  were  afterwards;  by  way  of 
'  compromise,  paid  a  sum  of  money  by  the  otticial 
I  liquidator  of  the  buying  company,  then  in  liqui- 
dation, and  the  suit  in  Chancery  was  stayed. 
Certain  former  shareholders  of  the  selling  com- 
pany, holders  of  what  purported  to  be  new  shares 
in  the  buying  company,  then  applied  to  be  repaid 
the  money  which  they  had  paid  to  the  buying 
\  company  for  premium  and  on  calls  upon  their 
;  sliares : — Heldt  that  as  the  buying  company  did 
really  acquire  (by  a  title  which,  though  originally 
defective  as  against  the  dissentient  shareholders, 
had  been  in  Uie  end  confirmed)  the  property  of 
the   selling  company,  and  as  the  shares  were 
issued  bond  fide,  the  holders  of  the  new  shares 
could  not  now  repudiate  them : — Held,  that  the 
directors  of  a  company,  after  a  resolution  to  in- 
crease the  capittd  of  a  company  by  the  issue  of 
new  shares  has  been  approved  of.  by  two  meet- 
ings, according  to  sects.  50  and  51  of  the  Com' 
panies  Act,  1862,  can  proceed  to  it  sue  the  shares ; 
[  and  that  it  is  not  necessary,  under  sect.  12,  to 
have  the  articles  varied  at  two  meetings  and  the 
issue  of  the  shares  authorized  by  two  otiier  mee>t- 
'  ings. — Order  of  Wiehens,  V.C,  discharged. — The 
buying  company  had  brought  against  one  of  tlio 
holders  of  new  shares  an  action  to  recover  calls, 
in  which  action  judgment  had  been  given  for  the 
.  Defendant : — Htld,  that  the  judgment  was  con- 
I  elusive ;  and  that  this  holder  of  shares  must  bo 
'  repaid  what  he  had  paid  for  premium  and  calls 
0  1 
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on  the  shares. — Order  of  James,  L.  J.,  affirmed. — 
JBank  of  Hindtutan  v.  Alison  (Law  Kep.  6  G.  P. 
222)  discussed.  In  re  Bank  of  HiKDrffTAN, 
China,  akd  Japan.  GAMPBBLL'tf  Case.  Uippislkt's 
Case.    AusonV  Cask  -  -         -         1 

2. Contributory — Application  for  Shares ~- 

Acceptance — Confirmation,']  An  arrangement  was 
made  for  an  amalgamation  hetween  two  companies. 
A  holder  of  half  paid-up  shares  in  the  selling 
company  applied,  according  to  the  terms  of  the 
arrangement,  for  half  paid-up  shares  in  the  buy- 
ing company,  and  received  an  answer  tiiat  shares 
hsui  been  allotted  to  him,  credited  with  the  pro- 
portionate part  of  the  net  assets  of  the  selling 
company.  His  name  was  placed  on  the  regist^ 
of  shareholders.  He  afterwards  applied  for  the 
certificates  of  his  shares,  but  never  received  them. 
Tlie  buying  company  was  afterwards  wound  up, 
and  the  amalgamation  was  decided  to  be  void : — 
Held,  that  as  the  answer  to  his  letter  of  applica- 
tion contuined  fresh  terms,  those  two  letters  did 
not  coDstitute  a  contract  to  take  shares ;  and  that 
his  application  for  tlie  certificates  did  not  amount 
to  an  acceptance  of  the  fresh  terms.— Order  of 
Bacon,  V.u,  refosiog  to  put  the  name  of  the 
shareholder  on  the  list  of  contributories,  affirmed. 
Jn  re  Ukitu)  Pobts  and  General  Insubance 
Company.    Beck's  Case       -         -         -     392 

AKinJITY — Separation  deed  —  Invalid  marriage 
— Proof  in  bankmptcy      -  -     670 

See  Debt  capable  or  being  estdxated. 


nsufficiency       -      69,  364,  376,  762 
See  D18OOVBBY.     1—4. 

•— ^  Bedemption  suit — Mortgagee's  accounts    69 
See  Discovert.    1. 

AFFABEHT  TWBE8StOK—Bankrvptrv—BilU  of 
Sale  Act  (17  <fe  18  Vict.  e.  36).  s.  1— Packing  up 
Goods.]  A  mortgagee  under  an  unregistered  bill 
of  sale  of  furniture  and  live  stock  at  a  house, 
sent  two  men  into  the  house  on  the  10th  of  Feb- 
ruary to  take  pobsession  of  the  goods.  They  re- 
inainecl  in  the  house,  but  allowed  the  debtors  and 
their  fiunily  to  use  the  goods  as  usual  till  the  14th 
of  February.  On  the  11th  of  February  the 
debtors  executed  another  bill  of  sule,  which  com- 
prised substantially  all  their  property,  to  another 
creditor,  to  secure  an  antecedent  debt.  Early  in 
the  morning  of  the  14th  of  February  the  first 
mortgagee  sent  yans  to  the  house,  and  the  men 
in  possession  commenced  to  pack  the  furniture 
ana  load  the  vans.  At  lialf-paat  twelve  o'clock 
on  the  same  day  the  debtors  filed  a  petition  for 
liquidation.  The  ftirniture  and  live  stock  at  the 
house  were  carried  away  by  the  first  mortgagee 
before  the  evening : — Held  (reversing  the  decision 
of  the  Chief  Judge  in  Bankruptcy),  that  the  fur- 
niture and  live  stock  were  in  the  apparent  posses- 
sion of  the  debtors  until  the  morning  of  the  14th 
of  February,  within  the  7th  section  of  the  Bills  of 
Sale  Act  (17  &  18  Vict.  c.  36),  but  ceased  to  be 
no  when  the  men  in  possession  began  to  pack  the 
goods  and  put  them  in  the  vans ;  and  that  as  the 
debtors  committed  an  act  of  bankruptcy  on  the 
nth  bv  the  assignment  of  all  their  property,  the 
fini  bill  of  sale  was  void  as  against  the  trustee  in 
the  liquidiition,  and  the  trustee  was  entitled  to 
*hA  nroceeds  of  the  sale.  Ex  parte  Jat.  In  re 
UIOBM      -----     697 


APFEAZr-^Deposit  on — Sequestmtion        -    101 

See  SEQUEffFBATIOK. 

Inrolment  of  decree      -  -  -     863 

See  Inrolvent  of  Decbee.    1. 

One  of  two  defendants  -  -  -     561 

See  Secubities  fOB  Bills  of  Escbajcci 

Security  for  costs  -  -         -    75S 

£^ee  Secubitt  fob  Costs. 

AFFUCATIOir  FOR  BHAHTW— A  malgimatki 
companies    -  -  -  -     1S8 

See  Ahalqakation  of  GoafPASiBs.    1 

AFPOIHTinSKT—New  trustee — ^Female  trusts 
See  Tbustee  Acts.  [720 

ASTICLE8  OF  A8800IATI0K— Alteration  of  »] 
cial  resolution  -  -  -      H 

See  SuBBENDEB  OF  Shabbb. 

ASSETS  —  Bankruptcy  —  Distribution — Engli*- 
and  Irish  bankruptcies      -  -      7i 

See  Joint  and  Sepabate  Ai>jn>iCATioy- 

ASBIOHIISHT — Al !  debtor's  property  ~  Act  r 
bankmptcy  -  -  -    '     -    S71 

See  Assignment  of  all  Dfbtob's  Pgl* 

PEBTT. 

Inspectorship  deed — After-acquired  prcjpct 

See  Inspectobsbip  Deed.  [SS 

Lease — Covenant  not  to  assign  —  C<sasat 

of  original  lessor     -  -  -    72> 

See  Covenant  not  to  assigx. 

ASSIOHMEnr  OF  ALL  DEBTOR'S  FBOFEnT- 

Bankruptcy — Previous  Agreement  io  tfire  on  As- 
signment on  Demand — Bills  of  Sale  Aei—Ba^- 
ruptey  Ad,  18C9,  s.  6.]  Two  traders.  bmtLcra. 
obtained  advances  amounting  to  £500  fii»D  tin:* 
father  and  brother  in  various  soms,  and  in  1^T< . 
on  the  last  advance  of  £250  they  signed  an  agrtr- 
ment  that  they  would,  on  demand,  aesigTi  t^ 
lease  of  their  premises  and  their  business,  ^^^- 
in-trade,  and  book  debts  to  tlie  creditois.  witL  a 
proviso  that  if  they  ehouid  repay  tho  sums  »^ 
vanced  the  agreement  should  be  Tdd,  bat  if  tLo 
should  fail  to  do  so  a  yalnation  should  be  wis<V, 
and  the  balance,  if  any,  should  be  paid  to  tl 
debtors.  At  the  same  time  the  lease  was  ^' 
posited  with  the  same  creditors  as  a  security  f  r 
the  due  performance  of  the  agreement.  In  1ST  '• 
the  debtors  became  embarrassed,  and  the  creditY^ 
demanded  the  execution  of  an  assignment  in  pur- 
suance of  the  agreement,  which  was  aoeordis^b 
executed,  and  the  balance  of  the  Taluation  of  tb« 

Sroperty,  amounting  to  £123,  was  paid  to  t!ft 
ebtors.  The  assignment  included  suhslaQti&l]^ 
the  whole  of  the  debtors'  property,  and  the  (t.- 
ditors  took  possession  of  it  forthwith.  A  few  tbT> 
afterwards  the  debtors  filed  a  petition  for  liqc- 
dation,  and  the  trustee  applied  to  have  the  d^.*l 
of  assignment  of  1873  decJared  void : — Heki,  th&: 
the  agreement  of  1870  became  a  binding  securit} 
on  demand  being  made,  and  that  the  asggnmrr' 
of  1873,  being  oased  upon  it,  was  valid.  F- 
parte  Izabd.    Jn  re  Cook    -  -         -     STI 

ATTAGEMEHT^Property    abrrad— WindiDgr--'' 
in  England   -  -  -         -    55r 

See  Fobhok  Judgmestt. 

ATJTHOB — Cnpyrijrht — Extension  of  term      Ki 
See  Pbolokoatios  of  CoiTBiisar. 
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AUTHOBITT  OF  DIBBGT0B8— D^Za^M  Potoer  , 
— Furehcue  of  Share$ — Manager — Notice — Exeeu-  , 
turn  of  Trarufer,']     The  directors  of  a  company  ' 
having  under  the  articles  of  association  power  to  ' 
buy  shares  in  the  company  and  to  appoint  a  mana-  ' 
ger,  appointed  a  manager.   A  shareholder  agreed  ' 
with  the  manager  for  the  sale  to  the  company  of 
hia  shares,  and  executed  a  transfer  of  his  shares  < 
to  two  directors  who  were  trustees  for  tho  com- 
pany.   The  transfer  was  not  executed  by  the  two  , 
directors,  but  was  registered : — Held^  that  the 
directors  had  no  authority  to  delegate  to  a  man-  ' 
ager  the  power  to  buy  shares : — ^i^,  on  the  facts,  ' 
that  the  directors  had  not  delegated  that  power, 
or  ratified  the  transaction  with  the  {shareholder : — 
SMt  that  the  directors  were  not  considered  to 
have  such  knowledge  of  the  books  of  the  company 
as  to  be  affected  with  knowledge  of  the  transac- 
tion : — Hdd,  that  the  transfer  was  invalid,  and 
that  the  shareholder  was  a  contributory. — Deci- 
sion of  the  Vice-Chancellor  of  the  County  Pala- 
tine of  Lancaster  affirmed.    In  re  County  Pala- 
tine  Loan   and   Disooxtnt    Coupant.     Cart- 
mell's  Casb    -         .         -         -         .     691 

AUTHOBITT  OF  PABTHSE— BtTZs  of  Exchange 
— Liability  of  Firm,']  Four  firms,  F.  A  Co.,  M.  & 
Co.,  M.  &  L.,  and  A.  &  Co.,  associated  themselves 
in  a  trading  adventure,  under  an  agreement  which 
provided  **that  the  finance  of  the  business  be 
carried  on  by  acceptances  of  the  several  parties 
interested  as  may  from  time  to  time  be  arranged." 
The  association  was  not  registered,  nor  was  its 
existence  made  known  to  the  world,  though  it 
was  known  as  the  A.  F,  Company  among  its  mem- 
bers. The  adventure  had,  before  the  association 
was  formed,  been  carried  on  by  F.  A  Co,,  in  whoso 
name  it  continued  to  be  carried  on.  An  order 
having  been  made  for  winding  up  the  association, 
an  application  was  made  to  prove  on  ten  bills  of 
exchange,  drawn  by  Jtf.  &  Co.  for  the  purposes  of 
the  adventure,  and  accepted  some  by  F,  &  Co.,  ' 
some  by  M,  &  L.,  and  some  by  A.  &  Co. : — Hdd 
(reversing  the  decision  of  Malina,  V.C.),  that  the  ; 
proof  could  not  be  admitted,  for  that  tlie  bills  , 
bound  only  the  individual  firms  by  which  they  ! 
were  drawn  and  accepted.  In  re  Adansonta  I 
Fibre  Company.    Miles'  Claim    -         -     686  ' 


-**  Marginal  notes "         -  -     888 

See  Order  and  Disposition.    1. 

BAHXRTTFTCT  —  Act  of — Assignment  of  nil 
debtor's  property     -  -  -     271 

See  Assignment  of  all  Debtor's  Pro- 
perty. 

Act  of— Execution        -  -  -     482 

See  ExHccTiON  Creditor.    3. 

Act  of— Notice  to  sheriff         -  -     409 

See  Execution  Creditor.    2. 

Appeal — Fresh  evidence         -  -     667 

See  Bi-HEARiNO  nr  Banxrxtptcy.    S. 

Appeal — Objection  not  taken  below  -     691 

See  Notice  of  Dishonour. 

Bill  of  sale-— Apparent  possession      -     697 

See  Apparent  Possession. 

Costs  of  trustee  -         -  -  -     479 

See  Trustee  in  Bankruptcy. 

Creditor  holding  security         -  -     879 

Se€  Creditor  holding  Seocrity. 
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BANKSUFXCY— oon<iniMci. 

Creditor  holding  security — Deposit  of  Eng- 
lish title  deeds  with  German  firm  7w 
See  Deposit  of  Deeds. 

Debtor's  summims      188,  298,  818^  8S4|  617 

See  Debtor's  Summons.    1 — 5. 

Discharge — ^Befusal  of  creditors  to  grant 

See  Discharge  in  Bankruptcy.       [716 

Disclaimer  by  trustee   -  -  -     666 

See  Disclaimer  in  Bankruptcy. 

Double  proof— JEk  parte  Waring       -     661 

See  Securities  for  Bills  of  Exchange. 

r  Execution  creditor       -     801,  469,  488,  609 

See  Execution  Creditor.    1—4. 

— ^  Evidence  of  tmding — ^Appeal  -     691 

See  Notice  of  Dishonour. 

■^—  Fraudulent  preference  -          -  606,  762 

See  Fraudulent  Preference.  1, 2. 

Husband  and  wife  in  partnership       -     606 

See  Joint  and  Separate  £0tatk8.    1. 
Injunction  -  -  -  -     078 

See  Injunction  in  Bankruptcy. 
Irish        -----       74 

See  Joint  and  Separate  Adjudications. 
Joint  and  separate         -  -  -       74 

See  Joint  and  Separate  Adjudications. 
—  Joint  and  separate  estates  —     608,  672 

See  Joint  and  Separate  Estates.   1,  2. 

Jurisdiction— Partnership    wound     up    in 

Chancery      -  -  ~  -     iflg 

See  Bankruptcy  Jurisdiction. 

Liquidation  by  arrangement — Costs  -     144 

See  Costs  of  Liquidation. 

Liquidation  by  arrangement — ^Removal    of 

trustee — Committee  of  inspection  606 
See  Trustee  in  Liquidation. 

Married  woman  -  -         -     $07 

See  Bankruptcy  of  Married  Woman. 

Meeting  of  creditors — ^Resolution  for  com- 
position— ^Motives  of  kindness  -  890 
/Sse  Meeting  of  Creditors.    1. 

Meeting  of  creditors — Resolution  for  liqui- 
dation— Resolution  partly  uUrd  vim  688 
See  Meeting  of  Creditor^.    2. 


Mutual  credits  -         -         -         - 

See  Mutual  Credits. 

Order  and  disposition  -     888,  60A,  691 

See  Order  and  Disposition.    1—8. 

Proof— Bills  of  exchange — Aceommodatioii 

bills 696 

See  Cross  Acceptances. 

Proof— Debt  capable  of  being  estimated 

[670 
See  Debt  capable  of  being  EBonniATED. 

—^  Proof  against  co-partner — ^Devastavit      686 
See  Proof  against  Co-partner. 

Re-hearing    -  -  -     187»  804,  667 

See  Re-heabino  in  Bankruptcy.  1 — 3. 

—  Besolution    for    composition — ^Invttlidity— ^ 
Motives  of  kindness  -         -     990 

See  Meeting  of  Creditors.    1. 

— ^  Resolution  for  liquidation — InTalidity    688 
See  Meeting  of  Crbditor8l    2. 

BUnatVTTOT      JVBiaDIOIIOK  —  PaHnenkip 
vfound  vp  in  Chancery — Order  for  Sale  of  Part' 
0  2  1 
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BAVXBTJFTCY  JTJSI8DICfnOK--<»ntfntM(2. 

nership  ButiTiess — Bankrupt^/  Act^  1861,  «.  137 — 
Bankruptqf  Act,  1869»  «.  72 — AUsqed  Misconduct 
of  Assignee —BiU  hy  Purchaser  ojfering  to  give  up 
its  Purchase  on  being  repaid  hie  Purchaae-money 
and  InterestJ\  One  of  tbe  partners  in  a  distillery 
bnsineeB  filed  a  bill  in  Chancery  against  his  co- 
partners for  the  dissolution  of  the  partnership, 
and  a  decree  was  made  for  a  diasoliition,  and 
aflerwavds  an  order  was  made  for  a  sale  of  the 
business  and  property  ss  a  going  concern  by 
public  auetion.  I>uring  the  progress  of  the  suit 
the  Plaintiff  became  bwkrupt,  and  the  creditors' 
asai^ee  sold  the  bankrupt's  interest  in  the  part- 
nership property  to  his  co-partners,  and  procured 
an  oraer  of  tha  Court  of  Chnnccry  sanctioning 
the  sale.  The  co-partners  then  sold  the  whole 
business  to  a  purchaser,  and  the  creditors  were 
paid  20«.  in  the  pound  out  of  the  purchase-money. 
New  assignees  were  afterwards  appointed,  who 
obtained  an  order  in  the  Court  of  B<mkruptcy,  at 
the  instance  of  the  bankrupt,  to  set  aside  tne  sales 
as  being  mode  collnsively,  and  at  an  undervalue : 
— "Heldy  on  appeal  rrerersing  the  order  of  the 
Chief  Judge),  that  Aiere  was  no  breach  of  trust 
on  the  part  of  the  assignee  in  selling  the  share  of 
the  bankrupt  partner  by  private  contract,  and 
that  there  was  no  proof  of  collusion  in  obtaining 
the  order  for  aale ;  out  it  appearing  to  the  Court 
that  the  valaatikai  of  the  property  for  the  purpose 
of  tho  sale  had  in  some  respects  been  made  on  an 
enoneous  principle,  a  reference  was  directed  as  to 
the  true  vslne  of  the  property,  the  purchaser  con- 
flfinting  to  pay  any  excess  which  ought  be  found 
due  from  him  on  such  reference : — BeLA,  also,  that 
the  137th  section  of  the  Bankruptcy  Act,  1861, 
does  not  apply  to  a  $ale  of  a  bankrupt's  ^iterest 
in  a  partnersuip  of  which  some  of  the  partners 
are  solvent : — Bdd^  also,  that  the  72nd  section  of 
the  Bankruptcy  Act,  1869,  does  not  enable  the 
Court  of  Bankruptcy  to  draw  within  its  jurisdic- 
tion property  or  the  owners  of  property  not  vested 
in  the  trustee,  and  not  originally  subject  to  the 
administration  in  bankrnptcy ;  and  a  fortiori  does 
not  authorize  that  Couit  to  work  out  a  decree 
which  has  been  made  in  Ghanoeiy  against  such 
persons.    In  re  MonoK.    Mattlb  v.  Pavjs      192 

BAVKBUFICT  OF  MAHTlim  WOUKS^Married 
Woman's  Property  .ie«  '38  d  84  Vict.  c.  93),  1. 12 
-^-^SEsparato  Atate — /)e&<  before  Marriage.^  A 
marned  woman  was  sued  at  law  by  a  creditor  for 
m  jdebt  contracted  by  her  before  her  nuirriage, 
which  took  place  in  1872,  and  a  judgment  was 
obtained  against  her.  The  creditor  then  sued  out 
a  debtor's  summons,  and,  the  debt  not  being  satis- 
fied, filed  a  petition  for  adjudication  of  bank- 
ruptcy agniiist  her.  Sho  had  no  separate  pro- 
perty : — hM,  that  the  married  woman  could  not 
be  adjudicated  a  bankrupt. — Per  MelHsh^  L,J.: — 
"Whether  a  married  woman  can  be  made  a  tmnk- 
rupt  if  she  has  separate  property^-Qiupr^.  Ex 
pdtrie  Holland.    In  re  Heneagk     -  -     807 

BEH2FIT  SOCISTT — Mutual  insurance    -     496 
See  Mutual  Instjrakce  Society. 

BSQXnEST—Bxecutory-^Dying  without  issue  661 
See  DxiXQ  without  Issue. 

BQJi~Dismis.al~Neglect    to   file   ofiBdavit  of 
documents    -  -  -  -     669 

See  Pboduction  or  Doguuents. 


BILL  07  XXCSAHOS  —  Bankers  — '^Xirgitnl 
notes  " — Order  and  disposition  -  98S 
See  Ordeb  AiO)  DisPOSiTnnT.    1. 

Foreign —Protest  by  notary— Notice  of  di?- 

honour         -  -  -        -    591 

See  Notice  or  Dishonofx. 

Partnership — Authority  to  accept    -    6SS 

See  AcTHOBXTT  or  pAinarKB. 

Seonritiea  fix     -         -  -        -    KI 

See  Sbcubttus  fob.  Bills  of  Eicbas^l 

—  Bent  by  post— Bides  of  Freneh  post-office 
See  Bill  sbmt  bt  Posnr.  [iS 

JOlLL  of  sals — Agreement  to  give—Act  of  fasti- 
ruptcy         -  -  -        -    tn 

See  AssiGXKEKT  or  all  Bebtos'i  P&> 

PBBTT. 

Apparent  possession — ^Packing  up  goods  CST 

See  Apfabcmt  PossBBBioy. 

Hegistration       -  -  -        -    575 

See  Begistbattox  of  Bill  of  Sizx 

BILL  8XHT  BT  TOSlSankruptey—Ba  of  L> 
change'^  Indorsemeni — PropeHy  tii  Idler— Bi>hti 
of  French  Poet  Office^Beo^eery  of  letter  ly  Sead^ 
'^Bevooation  of  VeUvery — Mittaiu,^  The  rnl&  d 
the  French  Post  Office  permit  a  peiwm  «ho  ha 
posted  a  letter  to  recover  it  at  any  time  befpK  it 
is  despetohed  from  tha  office  where  it  is  posted  » 
complying  with  certain  forms.  Therefore,  vbere 
a  letter  containing  bills  of  exchange,  indoned  W 
the  person  to  whom  the  letter  was  addressed,  ¥«< 
posted  in  a  French  post  office  :--&2d,  that  dx 
property  in  the  bills  did  not  pass  to  the  iodor^ 
till  the  letter  had  left  the  office  when  it  vas 
posted. — C,  a  banker  at  Lyin^  having  leoaved 
from  Z>.  a  biU  drawn  on  a  firm  in  MUam^  puted » 
Iett6fr  addressed  to  B,  in  England^  incloaiDg  fsz 
bills  of  exchange  indorsed  to  him.  Before  tt 
mail  leR  Lyons,  C.  received  a  telegram  from  V.'i 
a^ent  at  mttan,  stating  that  the  drawee  of  the 
1)111  refused  to  accept  it,  and  telling  him  not  ti 
send  any  remittance  to  D.  C.  acoordmp^j  applied 
to  the  post  office  for  a  rettmi  of  the  letter  vm- 
fining  the  five  bills ;  but  through  a  mistake  U 
his  clerk  the  letter  was  not  returned  to  him,  Va 
was  despatched  to  Enaland  and  delivered  U>  D^ 
who  soon  afterwards  filed  a  petitimi  for  ISt}^- 
tion  : — He/</,  that  as  €.  had  shewn  an  ii]terti>a 
of  recalling  the  letter  before  it  left  L^ons,  wLii-b 
had  only  been  frttstrated  by  a  mistake  oC  his  dak. 
the  property  in  the  bills  did  not  pasr  to  the  io- 
dorsee,  and  that  they  must  be  given  vptoO^- 
MOd,  also,  by  Meaisk,  LJ^  that  «ren  if  the  pro- 
perty in  the  bills  had  jpassed  where  the  leti^  «»* 
pq^ed.  the  delivery  of  the  bilU  was  revoked  K 
both  parties,  and  that  the  fisctof  their  not  actoailr 
getting  back  into  the  manual  possession  of  the 
indorser  through  a  mistake  of  the  clork  ma>)e  !>^ 
difference.    Ex  parte  Oote.    In  re  Detizz      tt 

BI8H0F— Commission  of  inq^uiry— Chmch  Di^ 
cipline  Act  -  -  -         -    IS8 

See  CoMsnssiOK  of  iKQriRT. 

BLJlBX  nf  AGBBEXSRT—Kamcs  of  parties  S!6 

See  JotsT  Contract. 

BOMBAT  dVn.  8SBVIGX  VUn)    -         -    496 

See  Mutual  hauuASCE.  Soczett. 

lOHBED  WAB2H0USE— Beputed  ovnersLip- 
Bankruptcy-  -  -  -  CW 
See  Order  and  DiSFOfiinoK.    2. 
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BR0XEB*8  COKMOBSiaS'- Agent  ^Commi$9i(m 
from  other  tide — Charget'—Inwrance — Negligence 
— liemedy  at  Jjato*']  A  marioe  msuniiioe  company 
in  Netc  York  appointed  a  firm  of  met  chants  in 
Londim  tlieir  amenta  for  settling  claims  in  England 
and  for  effecting  ro-inBurances.  For  settling  the 
claims  the  agents  were  to  receive  a  fixed  per- 
ctntflge,  bnt  nothing  was  provided  as  to  remunera- 
tion for  re-insnring.  According  to  the  custom  as 
between  underwriters  and  bmera,  the  agents 
were  allowed  by  the  underwriters  5  per  cent,  on 
each  re-assuiaiioe :  and  also  at  the  end  of  the 
year,  on  the  general  balance  betwetn  the  under- 
writer and  the  broker,  12  per  cent,  oa  tl)«  profitii 
of  the  year,  if  there  were  profits.  The  firm  in 
London  were  in  tiio  habit  of  receiving  both  these 
peicentflges,  but  only  the  5  per  cent,  was  men- 
tioned in  their  accounts  sent  to  the  insurance 
company.  The  company  discovered  this  in  18G6, 
bat  made  no  objection  to  it  until  1868.  In  1869 
the  company  filed  a  bill  against  the  firm  in  London 
for  an  account  in  which  the  12  per  cent,  should 
be  accounted  for;  claiming  also  repayxneAt  of 
certuin  sums  as  interest;  and  praying  that  the 
firm  in  London  might  in  the  account  be  held 
liable  for  neglect  in  not  re-insuring  a  certain 
vessel:— J7e2c:?,  that  under  the  circumstances 
the  firm  in  London  were  entitled  to  retain 
the  12  per  cent,  received  by  them  as  remunera- 
tion; and  were  also  entitled  to  the  interest 
char;j:ed  by  them : — Held^  further,  that  the  loss 
8iist:iined  by  the  alleged  neglect  of  the  firm  in 
London  could  only  be  recovered  at  law ;  and  tliat 
the  bill  must  therefore  be  dismissed. — Decree  of 
Bacou,  V.C.,  reversed.    GutAT  Wxstebn  Iksuk- 

AXCE  COMI'ANY  V,  CUNLIFFS  -  -  .       626 

BUHDIKQ — Completion  of— Mandatory  iniunc- 
tion   -  -  -  -  214,  n. 

See  Mandatobt  iNjrKcnoN.    2. 

• ■  Farm-house — Proceeds  of  sale  of  timber — 

Settled  Estates  Act  -  -     681 

See  Settled  £sTATxa  Act. 

Eectory— Proceeds    of    sale    under    Lands 

Clauses  Act  -  -  -      684 

See  HsufVESTMEirr  of  Purcba8£*^onjs\  . 

CAIBKS'  ACT  (21  &  22  Vict.  c.  27)— Mandatory 
injunction— rDamages        -  -     212 

See  Damagis  undeb  Cairks'  Act. 

CALLS— A  rrears  of—Transfer  of  shares  -  267 
See  TBANarsB  OF  Shades. 

CAKAL — Company— Use  of  water— Sale  of  water 
See  DrvEmnoN  of  Wateb.  [461 

CASES— AhercomU  Cate  (4  D.  F.  &  J.  78)  ex- 
plained        -  -  -  -     108 

See  QUALIFICATIOK  OF  DiBECTOR. 

Amhler  v.  Bolton  (Law  Kep.  14  Etj.  -127)  dis- 
tinguished •  -  -  -  336 
See  Joint  Cohtbact. 

Bank  of  Hindugtan  v.   Aluon  (Law  Bep. 

G  C.  P.  222)  disousged         -         -         1 
See  Akaloauation  of  Companies.    1. 

Bkdvodl  V.  EdvsardB  (Cro.  Eliz.  509) con- 
sidered -  -  -  -  147 
See  iLLEGinxATE  Children. 

Carter  v.  Carter  (Law  Rep.  8  Eq.  551)  ap- 
proved -  -  -  - 
See  Covenant  to  settle. 
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CASES — continued, 

Dagliih,  Ex  jmrie  (Law  Bep.  8  Ch.  1072) 

distinguished  ...     676 

See  Begistbation  of  Bill  of  Sale. 

— —  Deere  y.  Guest  (1  My.  &  Cr.  51G)  considered 
See  Mandatout  Ikj  unction.    1.     [221 

Diekineon  v.  Dillwyn  (Law  Bep.  8  Eq.  546) 

approved      -  -  -  -       97 

See  COVENAKT  TO  sbttle. 

Durell  v.  PHtehard  (Law  Kep.  1  Ch.  244) 

explained  ....  212 
See  Damages  cnobb  Oairkb'  Act. 

Edtcards  v.  EditardB  (15  Bear.  357)  approved 

[« 
See  Death  coupled  with  a  CJontingency. 

Bill  V.  Crook  (Law  Rep.  6  H.  L.  265)  con- 
sidered -  •  -  -  -  147 
See  Illegitimate  CmLDBEN. 

Holl  V.  Sindrey  (Law  Bep.  7  Eq.  170)  con- 
sidered -  -  «  -  147 
Ste  Illegitimate  Childben. 

Jloicarth  v.  Millt  Law  Rep.  2  Eq.  389)  con- 
sidered _  -  -  -     147 

See  IXLEGITiaiATE  CuiLDBEN. 

—  Jamee  v.  Lichfitld  (Law  Bep.  9  Eq.  51)  con- 
sidered -  -  -  -  447 
See  NoTiOB  OF  Tenant^s  bmiiEST. 

Leeke*$  Cote  (UkW  Rep.  6  Ch.  469)  explained 

See  Qualification  of  Dibxctob.     [102 

Lingard  v.  MessUer  (1  B.  ft  C.  308)  followed 

See  Obdbb  and  Disposttiok.    3,       [621 

Lingham  v.  Biggs  (1  B.  &  P.  82)  followed 

See  Ordeb  and  Disposition.    3.       [621 

Lotnuleg  v.BetOe  (33  L.  J.  (Ch.)  451)followed 

See  Waste.  [116 

Macredie^  Ex  parte  (Law  Rep,  8  Ch.  535) 

considered  ....  686 
See  Ciioss  Acoeftakoes. 

Metham  v.  Earl  of  Dtvon  (1  P.  Wms»  529) 

considered  -  *  -      - 147 

See  Illegitimate  Cioldben. 

Morley,  Ex  paHe  (Law  Rep.  8  Ch.  672)  dis- 
tinguished -  -  -  -  572 
See  Joint  and  Sepabatb  Estates.    2. 

Pratt  v.  Maihete  (22  Beav.  328)  considered 

See  iLLBOiTiMAT!B  Cbildbbk.  [147 

Ittx  T.  JivMeU  (6  B.  ft  C.  566)  disapproved 

See  Obstbuctiok  of  Natigation.     [428 

Slater  V.  Pinder  (Law  Ropl  6  Ex.  228)  con- 
sidered ....  438 
See  ExECTJTioK  Cbeditob.    3. 

Smart,  Ex  parte  (Law  Rep.  8  Ch.  220)  dis- 

tingui.-ncd   -  .  -  -     661 

See  Securities  for  Bills  of  Exchange. 

Steven  v.  Van  Voorst  (17  Beav.  305)  over- 
ruled -  -  -  -       97 

See  (^TENANT  TO  SETTLE. 

Waring,  Ex  parte  (19  Ves.  345)  considered 

[661 
See  Secubities  for  Biixs  of  Exchange. 

Watkinsy  Ex  parU  rLaw  Rep.  8  Ch.  520) 

followed       -  •  -  -     602 

See  Obdlb  and  Dibpositiok.    2. 

TVatkins,  Ex  parte  (Law  Bep.  8  Ch.  520) 

distinguished  ...     621 

See  Obdes  and  Disposition.    3. 
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CASEB—eontinued. 

WiOa  V.  Bourne  (Law  Rep.  16  Eq.  487)  fol- 


lowed 

See  MABSBALLDra. 


-     816 


CEKTIFICATS — Paid«ap  shares      -  -     654 

See  CONTBAOT  FOB  PAID-UP  SHARES. 

CSABOE—Solioitor— Property  received    -     654 

S^  SOLICITOB*S  LiRN. 

GEABIT7— Mortmain— Marahalliog  -  816 
See  Mabshallino. 

CHILD — En  ventre  ea  mere   .  -  -     147 

See  iLLBomMATB  Childeeh. 

CHUBCH  DI80IFLIHS  ACT— Gommisfiion  of  in- 
ouiiy  -  »  -  -     186 

JSee  CoHMiasiOK  of  Inquiby. 

CIVIL  SERVICE  FUHD — Right  of  widow  of  mem- 
ber     495 

See  Mutual  Insubance  Societt. 

OLXEGT — Church  Discipline  Act — CommlBsion 
of  inquiry     -  -  -  -     188 

See  Ck>HjnB8iOK  of  Ikquiby. 

OODIdL-EzpUining  will    -  -  -     651 

See  Dtino  without  Issue. 

OOmOBSIOK— Broker  ...     525 

See  Bboksb's  Commission. 

OOX1CI88IOK  OF  IirQtJIBT— C^«rc7»  Viecipline 
.4(rf  (3  <fc  4  Vict,  c.  86)— Cforfc  in  Holy  Orderi— 
Siatt^e  of  JppUeant — Biihc^J]  The  bisnop  is  not, 
before  issuing  a  commission  of  inquiry  into  charges 
against  a  clerk  in  lioly  orders,  obliged  to  hear  ob- 
jections against  the  person  who  nas  made  the 
application  to  the  bishop. — Qtuere,  whether  the 
bashop  has  a  diseretion,  on  account  of  the  oharaetet 
of  the  promoter,  to  refuse  to  issue  a  commission 
of  inquiry. — Order  of  Bacon,  Y.C,  alflrmed.  Ex 
parte  Edwabds  .....     188 

COmOBSIOirEBS  fob  BSDUCnOK  OF  EA- 
TIOKAL  JUSn— Grant  of  Life  Annuitiee— 10 
Geo,  4,  0.  24 — Mierepretentation  a&  to  Age — CScm- 
traet  void  ah  initio-^rower  of  Commiitionere  to 
reetify  Contract,']  In  1848  a  grant  of  an  annuity 
was  made  by  the  Commissioners  for  the  Reduction 
of  the  National  Debt,  under  the  10  Geo.  4,  c.  24, 
to  a  life  assuxance  company  on  the  life  of  C,  who 
was  certified  by  the  company  to  be  of  the  age  of 
sixty-four  years.  After  the  death  of  C  in  1869, 
it  was  discovered  that  a  misrepresentaUon  of  his 
age  had  been  made  by  the  company: — Held 
^ffirming  the  decision  of  HaU,  V.CX  Ihat  the 
Commissioners  were  entitled  to  i&ave  the  contract 
declared  void  ab  initio^  although  the  misrepresen- 
tation was  not  intentional ;  and  the  money  paid 
on  both  sides  was  ordered  to  be  repaid  with  simple 
interest  at  4  per  cent.  The  statute  10  Geo.  4,  c. 
24,  contained  a  clause  empowering  the  Commis- 
sioners to  rectify  any  contract  in  case  of  the  dis- 
covery of  an  accidental  error: — Held,  that  this 
clause  was  not  compulsory,  and  that  the  Court 
had  no  jurisdiction  to  interfere  with  the  discretion 
of  the  Commissioners  if  they  declined  to  ezeroise 
thuir  power  of  rectification,  and  claimed  to  havo 
tlie  contract  set  aside.  Attobket-Genebal  v. 
Ray      --.-_-     897 

OOnCITTSB  OF  nrSPECnOK— Liquidator— 
Removal  ....  506 
See  Tbustee  in  Liquidatiok. 


OOMFAEY — Amalgamation  of        -  1,  Stt 

See  Amalgamation  of  Comfakieb.  1. 1 

Directors — Authority  of         -         -    fiSl 

See  Authority  of  Dibectobs. 

Dissolved — ^Bill  agaimit  -         -    481 

See  Misjoinder. 

—  Increase  of  capital — Special  meetings       1 

See  AMAIiGAMATIOX  of  COMTANlLSw   1. 

Majority  of  shareholders — Power  to  li-.d 

minority       -  -  -         -    850 

See  Majobitt  of  Sharebouubs. 

Paid-up  shares  -  -  -         -    554 

See  Contract  fob  pAiD-rp  Shabes. 

Paid-up    shares  —  Payment    by    moaer'j 

worth  -  -  -  .    Sift 

See  Payment  fob  Shabbs  by  Masn* 

WOBTH. 

Property  abroad— Winding-up  -    551 

See  FoBEiON  Judgment. 

—  Public   officer  —  Debtor's  summons —A& 

davit  .  -  - 

See  Debtob*8  Summons.    2.  4. 

Qualification  of  director  -         -    Itt 

See  Qualification  of  Dibectob. 

Reconstruction  of         -  -         -    Sil 

See  Rbconstbuciion  of  Comfaxy. 

Rectification  of  register  -         -    684 

See  Rectification  of  Resisteb. 

Reduction  of  capital — Special  meetings  ILl 

See  Reduction  of  Capital  of  Cokpast. 

— >-—  Subscriber  of  memorandum  -  -  60 
See  SuBSCBiBEB  OF  Memobandcn. 

Surrender  of  shares      -  .         -      54 

See  SuBBENDEB  OF  Shabes. 

—  Transfer  of  shares         -  -         -    257 

See  Tbansfeb  of  Shabes. 

—  Transfer  to  infant  —  Father  buying  is  Lis 

son's  nam.e   -  >  -  -    414 

See  Infant  Tbanbfebbb. 
— —  Winding-up — Costs  of  offieisJ  liquidator 

See  Official  Liquidator.    SL         JSt 

C0XFEK8ATI0V  ITESEB  SLEXEETAXT  ZDV- 
CAIIOE  ACT,  1670-^100/  Board—BmOduir' 
Ityuriou^  affected— 33  A  34  Vict.  e.  75.  m.  Id. 
20.]  A  School  Board,  taking  laods  under  ^ 
EUmentary  Education  Act,  1870,  need  nri  gift 
notice  to  treat  to  the  owners  of  eaaements  over  tke 
land  taken ;  but  compensation  in  respect  of  sod 
easements  is  to  be  given  as  for  land  injaxioosij 
aflfected. — DeoiHion  of  Molina,  V.C^  reveiscd. 
Clabx  v.  School  Boabd  fob  London        -    116 

OOXPLEnOK  OT  BUILIini0  —  MandatoTV  is- 
junction        ...  Si4,a 

See  Mandatory  Injunctiov.   S. 

C01EF08ITI0K  WITH  CBXDIT0B8  —  Clause  in- 
serted in  resolution  for  liquidaticQ  563 
See  Meeting  of  CBSDrroBs.    SL 

'  Motive  of  kindness  towards  debtor   •    29Q 

See  Mbbtino  of  Cehditous.    1. 

COMPBOmflE— Action  by  infant  -  *  414 
See  Infant  Teansfebkb. 

OOKCTTBEEHT  S1TIT8  —  Practice  —  Tramftr  V 
Cauee,']  The  trustees  of  a  marriage  acttlement  tlv^ 
a  bill  to  have  the  trusts  carried  tutoexeeutioci,a&i 
marked  the  cause  for  MaUne,  Y.C^    A  few  wft:k» 
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GOKCITBSXHT  nva^—continued, 

sifterwards  the  hnsband  and  wife  filed  a  bill  to 
have  the  setdement  set  aside,  or  rectified  in  a 
way  which  would  fi^iye  the  wife  entire  control  over 
the  fund.  This  cause  was  marked  for  the  Master 
<jf  the  Rolls.  The  trustees  applied  to  have  the 
hccond  cause  transferred  to  the  Court  of  MalirUf 
V.C. : — Held,  that  the  second  bill  ought  to  have 
been  filed  in  the  same  Court  as  the  first,  and  that 
the  Plaintifis  in  the  second  cause  must  pay  tiie 
•costs  of  the  application  to  have  it  transferred  to 
the  Vice-Clianoellor,  and  that  regard  could  not  be 
had  to  the  circumstance  that  the  arrear  of  causes 
before  the  Vice-Chancellor  was  very  heavy. 
Satebs  v.  Cobbib.    Cobbis  V,  Sayebs.       -       68 

2.  Practice — Tram/er  of  Catue — CotUJ] 

As  a  general  rule  a  suit  instituted  in  one  branch 
of  the  Court  when  a  suit  as  to  the  same  matter  is 
pending  in  another  branch  will  be  tansferred  to 
the  latter,  and  the  Plaintiff  in  the  second  suit  will 
have  to  pay  the  costs  of  the  transfer.  But  the 
Plaintiff  in  the  first  suit  ought,  before  giving 
notice  of  motion  for  transfer,  to  ask  the  P&intiff 
in  the  second  suit  for  his  consent  to  the  applica- 
tion ;  and  if  the  Plaintiff  in  the  first  suit  neglects 
to  do  so  he  may  have  to  pay  the  costs  of  the 
application.    Ltall  v.  Wbldhen    -         -     287 

COin)inOH--Void— XJnhiwful  cohabitation    670 
See  Debt  capable  of  being  estimated. 

COHTUCT  OF  LAWS— Deposit  of  English  deeds 
with  German  firm    -  -  -    722 

See  Deposit  of  Deeds. 

CONSENT — ^Lessor— Assignment  or  underlease  729 
See  Covenant  not  to  assign. 

CONSEBYATOBS  OF  BIVSB— Duty  of      -     428 
See  Obstruction  of  Navigation. 

CONS.  ORD.  ZZm.  r.  28       ...     269 

See  Inbolmknt  of  Decree.    2. 

CONSTRirCTiVE  1[0TlCE~-Occupati(m—PaHner- 
skip — TenanU  in  Common.]  C.  and  B,,  tenants 
in  common  in  fee,  in  equal  shares,  of  a  messuage 
and  premises,  entere<i  into  partnership,  and  it  was 
Agreed  by  the  articles  that  this  property  should 
be  partnership  assets ;  and  it  became  tlie  place 
where  the  business  of  the  firm  was  carriea  on. 
After  this  B.  made  a  legal  mortgage  in  fee  of  one 
moiety  to  secure  his  private  debt  to  a  person  who 
knew  that  the  property  was  the  place  of  business 
of  the  firm.  Some  years  afterwards  B.  absconded, 
and  C.  was  obligecf  to  pay  the  debts  of  the  firm, 
all  of  which  had  been  contracted  since  the  mort- 
gage, and  a  large  balance  thus  became  due  to 
him : — Held,  that  as  the  mort^gee,  when  he  took 
his  security,  knew  tliat  the  firm  was  in  possession 
of  the  property,  ho  had  constructive  notice  of  the 
title  of  the  partnership,  and  that  his  claim  must 
be  postponed  to  that  pf  G. ;  and  that  the  circum- 
stance of  the  debts  paid  by  C.  having  been  in- 
curred since  the  mortgage  did  not  affect  the  case. 
Cavandeb  v.  Bulteel  -         -         -       79 

CONSTBUCnVE  TRUBTZE^Breaeh  of  Trustr— 
Compliciiy  in  Breach  of  Trust— Solieitor,  LiabiUiy 
<if— Appointment  of  sole  Trustee  who  misapplies 
Funds — Costs,  adding  Defendants forj]  A  stranger 
^bo  acts  as  the  agent  of  a  trustee  in  a  trautfaotion 
legally  within  his  power,  but  which  leads  to  a 
breach  of  trust,  is  not  to  be  held  responsible  as  a 


CONBTBircnVZ  TBLVWrZE-^eontinued. 

constructive  trustee  unless  some  of  the  property 
passes  into  his  hands,  or  unless  he  is  oognizaiut  of 
a  dishonest  design  on  the  part  of  the  trustee. 
The  Court  discourages  the  practice  of  making 
solicitors  or  other  agents  who  are  not  primarily 
liable  for  the  loss  of  property,  and  who  ought  to 
be  made  witnesses,  Defendants  to  a  suit  for  the 
purpose  of  charging  them  with  costs.  A,,  the 
surviving  trustee  of  a  fund,  one  moiety  of  v/hich 
was  settled  upon  his  wife  and  children,  and  tho 
other  moiety  upon  the  wife  and  children  of  B.,  in 
exercise  of  a  power  in  the  settlement,  appointed 
B.  sole  trustee  of  half  the  fiind,  taking  an  indem- 
nity from  him,  and  retained  the  other  half  in  his 
own  name.  B,  sold  out  and  misapplied  the  moiety 
of  the  fund  transferred  to  him,  and  became  bank- 
rupt. A.'s  solicitor  advised  him  against  the 
appointment  of  B.  as  sole  trustee,  but  pepared 
the  deeds  of  appointment  and  indemnity,  and 
introduced  him  to  a  broker  for  the  purpose  of 
selling  out  some  of  the  stock  to  pay  some  costs 
to  which  it  was  liable,  and  the  same  broker  after- 
wards transferred  a  moiety  of  the  residue  to  B. 
B.  employed  another  solicitor,  who  warned  B,*8 
wife  of  the  risk  attending  the  proposed  transaction* 
but  settled  the  deed  of  indemnity  on  her  behalf: — 
Held  (affirming  the  decision  of  Wiokene,  V.C),  in 
a  suit  by  B.'s  children,  seeking  to  make  A,  and 
the  two  solicitors  responsible  for  the  ftind  which 
was  lost,  that  as  neither  of  the  solicitors  had  any 
knowledge  of,  or  any  reason  to  suspect,  a  dishonest 
design  in  the  transaction,  and  as  the  fund  had  not 
passed  into  their  hands,  the  bill  must  be  dismissed 
against  them  both  with  costs.  Barnes  v.Addy.  244 

OONnNnOUB  acts — specific  performance — Use 
of  standing  signals  -  -     381 

See  SPBomo  Pebfobmancb— Continuous 
Acts. 

OOiHTSACI — Counts  iui  joined  with  counts  in  tort 
— Action  against  liquidating  debtor  673 
See  Injunction  in  Bansbuptcy. 

Joint— Death  of  one  contractor        •     336 

See  Joint  Contbact. 

Paid-up  shares  -  -  -  -     6M 

See  CoNTBAOT  FOB  faid-cp  Shabes. 
—  Personal — ^Enforced  against  trustee  in  bank- 
ruptcy _         -  -  -     722 
See  Deposit  of  Deeds. 
Void  ab  iiit'h'o— Policy  of  assurance— Mis- 
representation        -          -  -     397 
See  ComnssioKEBS  fob   Reduction  of 
National  Debt. 
COHTBACT   70S   FAID-XTP   BEABSB— Issue  of 
Shares— CertiJieai&-'Companies  Act,  1867  (30  tfc 
31   Vict,  c.  131),  s,  25.]    A  company  aereed  to 
purchase  property  for  paid-up  shares,  ana  aocoid- 
ingly  tiie  directors  passed  a  resolution  to  allot  a 
corresponding  number  of  shares  to  the  vendors 
and  tneir  nominees.     Two  months  afterwarda*, 
the  Bgreemont  between   the  vendors  and  the 
company  was  filed  with  the  Begi&trar  of  Joiut 
Stock  dompanies.    One  of  the  nominees  had  sold 
twenty  of  the  shares,  and  the  transfer  was  regis- 
tered three  days  before  the  agreement  had  been 
filed,  but  no  certificate  as  to  these  shares  vas 
issued  until  a  fortnight  afterwards :— JETcW,  that 
the  shares  were  not  issued  within  the  meaning  of 
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COHTBACT  FOE  PATD-TTP  BKAXEB-oontinued. 
the  Companies  Act,  1867  (30  &  31  Vict.  c.  131). 
8.  2o,  until  the  certificate  was  issued,  and  that 
they  were  paid-up  shares  in  the  hauds  of  the 
purchaaer.—Ordor  of  Bacon,  V.C,  affirmed.  Jn 
re  Impibial  Rubbbs  Company.  Bush's  Oa6b    564 

CWTTEACTOBr— Railway— Money  paid  for  getting 
contract        -  -  -  -       83 

See  Inspectorship  Deed. 

CONTBIBOTOBY— Amalgamation  of  oompaniea 
n     .  Cl»  892 

See  AMALGA3fATI0N  OF  COMPAlfJES.      1,  2. 

—  Paid-up  shares— Contract  for  -  -     664 

See  Contract  fob  paid-dp  Shabes. 
Paid-up  shares— Payment  by  money's  worth 

_     „  [866 

See  Payment  roB  Shabes  by  Monex's 
Worth, 
Qualification  of  director  -  -     lOjj 

See  QuAunoATiOK  op  Dibectob. 
Rectification  of  register  -  -     684 

See  Rbctifioatidn  of  Rboister. 
Sale  of  shares  to  manager  of  company    C91 

See  Authority  of  DrREcrons. 
Subscriber  of  memorandum     -  -       GO 

See  SuBBCBnjKB  of  Mekorandujj. 

—  Smrender  of  sbares     -         -         -       64 

See  SuBRENDEB  OF  Shabbs. 
Transfer  of  shares        -         -  .     267 

See  TuAftsFER  op  Shares. 
— — rXrftn^ferto.iqfa^t.       -         -         •     4W 

See  Infant  Transferee. 
OOPTBIGHT -Prolongation  -  -  -     518 

See  Prolongation  of  Copyright, 
COSTS  —  Bankruptcy  —  Liquidation  by  arrange- 

-     144 


COSTS  UHDSB  LAIDS  CLAUSES  ACT— <oWi<iv '. 
of  laud  before  agreement,  upon  gi\ing  a  Uz 
and  depositing  money  in  Court,  it  is  entiUr', 
upon  fulfilling  the  condidons  of  the  bond,  t>  hi^> 
the  money- repaid,  and  the  Court  caunot.  lodr 
sect.  80,  order  payment  of  costs  out  of  it :-?-. 
MeUish,  L  J. : — Sect,  80  only  authorizes  the  0>ar. 
to  make  an  order  on  the  eomiiany  to  pay  ousts, 
not  an  order  to  pay  them  out  of  any  partinikr 
fund.  In  re  Neath  akd  Brboon  Railwat  Cm- 
PANY       -  -  -  -  -  -    a© 


-  78 
2. 

-  7» 

-  43} 


ment  - 

^ee  Costs  of  Liquidation. 
Constructive  truste&-r8olicitoflr  -     244 

See  Constructive  Tbustee. 
Interpleader— Two  suits  -  -     788 

See  Interpleader. 
Lands  Clauses  Act       -  -  ..     268 

See  CosTO  UNDKB  Lands  Ci*avse8  Act. 
Mortmain— Marshalling  -  -     31$ 

See  Marshalling. 
Official  liquidator         -  -        355^  553 

See  Ofhcial  Liquidator.    1,  2. 
•  Security  for        -  *  -         ..     753 

See  SEcuBrry  fob  Costs. 
Taxation  --..-_     jj^ 

See  Taxation  of  Costs. 
• Transfer  of  cause         -  -  68  287 

See  Ooxcubbknt  Suits.    1,  2. 
•  Trustee  in  bankruptcy  -  -     479 

See  Trustee  in  Bajnkbittcy. 

COWS  OP  hiQm>ATl(a[^Sub8equent  B«ul'rupt4:y 
--Bankruptoy  Bulee,  1870,  r.  292.]    A  liquidntion 
by  arrangement  was  rejected  by  the  creditors,  but 
a  receiver  appointed  under  the  liquidation  re- 
mained  in  oflice  when  the  debtor  was  adjudged  a 
bankrupt  :-^Held,  thatthe  proceedings  in  liquida- 
tion wore  pending  bo  as  to  enable  the  Court, 
under  rule  292  of  tiie  Bankruptcy  Rules,  1870,  t(J 
tlireet  the  trustee  of  the  bankruptoy  to  pay  the 
costs  of  tiie  liquidation.— Order  of  Baeoii,  O.J. 
affirmed.    In  re  Hawiss.    Ex  parte  Jbffery    144 
COOTS  XTTOEB  LAHDS  dAITSBS  ACT,  ss.  80.  85  I 
-—Depo(fn---Oo8ts.'}    Where  a  company  has,  under  ! 
sect  fc-6  of  the  Lands  Gauses  Act,  taken  possession  ' 


C0UB8E  OF  BUBZBSSS— Payment  in 
See  Fbauduleut  P&EnESESCE. 

OOVBHAHT— Not  to  assign  - 

See  Covenant  not  to  abskss. 

Quiet  enjoyment — ^Eksement  - 

See  Light  and  Aib. 

—  To  settle  future  pro|)erty 
^Sce  OovBNAirr  to  settle. 

covsirAirr  fot  to  assign— /^a^'—A^v-*-' 

—Consent— Under-Uase— License.;}  The  le&j*  k' 
certain  mines  contained  a  covenant  that  the  lesatt 
should  not,  without  the  consent  of  the  Ifenw.k 
or  assign  the  mines.  The  lessor  granted  k»  tk 
lessee  a  license  to  sub-let  a  part,  but  tbelictnx 
provided  that  this  should  not  authorize  ssr 
further  letting  or  assigning  of  the  part  of  l:,' 
mines,  the  subject  of  the  Kocbaa,  without  m» 
consent  as  was  raouxfed  by  the  lease.  The  leeei^ 
then  agreed  to  sub-let  to  an  under-lessee  th^  f«n 
of  tbe  mines  the  subject  of  the  lieenae,  the  wider- 
lease  to  contain  provisions  in  all  r(r^)ects  li^ 
those  in  the  original  leaae  i—SemJbie^  that  Deitl»r 
under  the  lease  nor  under  the  license  would  tbr 
I  under-lessee  be  prevented  from  letting  or  as^fT»- 
I  ing  without  the  consent  of  the  Miginal  lessor  :- 
,  Held,  that  according  to  the  a^rreement  the  osder- 
lease  ought  to  contain  a  covenant  by  the  undrr- 
lessee  against  letting  or  assigning  withoat  tii^ 
consent  of  the  lessee,  and  not  a  covenant  tfiic4 
letting  or  ossigning  without  the  coosent  of  tb- 
lessor.— Order  of  Baoony  V.C,  reversed.  Wu- 
LiAjff^Qx  V.  WiLUAuaoir        *         •        .    7I» 

COVEKAirT  TO  SjerrVR—XTarriage  Seta^meiJ- 
Future  Vroperty  of  WiM  In  a  inarriage  fc^elti^ 
ment  a  covenant  to'  getue  the  wife's  after-acqmn'J 
property  will,  in  the  absence  of  e?  pressioiii.  .--iir^- 
ing  a  contrary  intention,  be  construed  a^  appljiuc 
only  to  property  acquired  during  tlje  covertar*. 
although  the  words  **  during  the  said  inkadtJ 
coverture"  are  omitted.— 2>/c;;iii«>»  v.  D/ff^^- 
(Law  Pep.  8  Eq.  54G)  and  CaHer  v.  CoritT(U^ 
R^p.  8  Eq.  551)  approved.- iS/uren*  v.  Tan  Xoord 
(17  Bea-v.  305)  overruled.  In  re  EnwAtis  (i. 
Pebso!T  of  TJksound  Mi>t>).      In    re  Loadoj. 

BBIGHTOX,  AND  SOITTH  COAST  EaiLWAYS  AcT      97 

GBSBITOS— Execution      -      301,  409, 02^  609' 
See  Execution  Cbeditob.    1—4. 

Holding  security — Deposit  of  English  tiii« 

deeds  with  German  firm    -         ~    71^ 
See  Deposit  of  Deeds. 

Holding  security— Payment  into  Coarl— BJi 

of  Exchange  Act    -  -         -    3iV 

See  Cbeditob  holdixo  SECuBnr. 

Judgment  -  -.  -        838, 9Bd 

See  Judgment  CBEDrron.    1,  2. 

Meeting  of  creditors — ^Liquidaiiao  by  w* 

rangement    -  -  .        290. 5BI 

See  Meeting  of  Cbeditobs.    1, 2. 
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CKEDTIGR— continued, 

—  Motive  of  kindness  towardt*  debtor    -     290 
See  MsETiNG  of  Cbeditobs.    i . 

CSEDITOB  HOLDOrO  8KnJBITT--^dion  an  Bill 
of  Exchange — Payment  of  Money  into  Court  to 
abide  the  event — Bankruptcy  of  Defendant — Bank- 
ruptry  Act,  1869  (32  <fe  83  Viet,  e,  71).  M.  12,  16 
imh-9.  5),  m^BiUe  of  Exchange  Act,  1855  (18  & 
19  Vict,  e.  67),  8.  2.]  An  ftotion  upon  an  overdue 
bill  of  exchange  for  £1200  was  bronght  against 
the  acceptors.  The  Defendanta  obtained  leave  to  | 
appear  and  defend  the  action  upon  paying  into  , 
Court  £880  to  abide  the  event.  An  order  was 
afterwards  nmde  referring  the  matter  in  dispute 
to  arbitration.  Before  anj  award  was  made  the 
Defendants  filed  a  liquidation  petition.  The 
trustee  claimed  the  £880  for  distribution  among 
the  creditors  generally,  and  obtained  an  order 
from  the  County  Court  restraining  further  pro- 
ceedings in  the  arbitration  : — Beld  (affirming  the 
decij^ion  of  Bacon,  C,J.),  that  the  Plaintiff  iu  the 
action  was,  at  the  commencement  of  the  liquida- 
tion, a  secured  creditor,  and  that  an  inquiry  must 
l*e  directed  in  the  Court  of  Bankruptcy  to  ascer- 
tftiti  to  liow  much  of  the  £880  he  was  entitled. 
Ejr  parte  Banneb.    In  re  Ketwomth  -     879 

GROSS  AOCSFTASCEB-^Aocommodaiion  BOb^ 
Claim  in  Winding-up  —  Miitake  —  Amount  — 
Jlalanoe  —  Security  realized.^  A  merdiant  in 
Bombay  boaght  of  a  bank  bula  on  their  London 
binnch  for  £25,000,  giving  fur  them  £5000  in 
cash  and  £20.000  in  bills  on  a  firm  in  London, 
coni$i»ting  of  himself  and  another  person.  The 
bank  bills  were  all  indorsed  to  the  firm  in  London^ 
and  were  all  accepted.  The  merchant's  bills  were 
sent  to  the  London  branch  of  the  bank  and  were 
accepted  by  the  London  firm.  The  bank  was 
wound  up,  and  the  merchant  and  his  partner 
each  became  insolvent ;  the  London  firm  holding 
at  tlie  time  of  the  winding-up  bills  to  the  amount 
of  £19,000,  and  the  bank  having  parted  with  the 
bill«  for  £20,000;— IZeW,  that  under  the  eircnm- 
Rtunces  the  bills  were  not  aeoommodation  bills, 
and  that  the  trustees  of  the  London  firm  were 
entitled  to  prove  for  the  £19,000  in  the  winding- 
^ip : — Heldy  also,  that  the  principle  as  to  proving 
for  cross  aocommoilation  bills  docs  not  apply 
when  the  bills  are  in  the  hands  of  third  parties. — 
Tlic  trustees  of  the  London  firm  had  sent  in  a 
previous  claim  to  prove  for  £5000,  taking  that 
amount  as  the  bBlanee  between  the  bills  for 
£2,1,000  and  the  bills  for  £20,000,  and  not  being 
aware  that  the  bank  had  parted  with  the  biUci  for 
£20,000.  At  the  time  of  the  previous  claim  the 
trustees  held  securities  which,  bad  since  been 
renlized  by  them: — Beld,  that,  notwithstanding 
the  previous  claim  made  by  mistake,  the  trustees 
might  prove  for  the  £19,000 ;  and  that  the  claim 
would  be  considered ,  as  made  when  the  previous 
claim  was  made,  so  that  the  trustees  representing 
the  London  firm  were  not  bound  to  give  credit  for 
the  money  received  by  realizing  the  security. — 
Older  of  UalU  V.C,  aftirmed.  Ex  parte  Maeredie 
(Law  Rep.  8  Ch.  535)  considered.  In  re  London, 
Bombay,  and  AIediterranean  Bank.  Ex  parte 
Cama    ......     686 

CUSTOM  OF  TEABK— Bonded  warehouse  -     602 
See  Order  and  Disposition.    2. 


BAKAOE — ^Diversion  of  water        -  -     i51 

See  Diversion  op  Water. 

Light  and  air—Proof    -  -  -     46$ 

See  Light  and  Air. 

BAMAO£8.-Firein8urauoe— Fire  caused  by  neg- 
ligence of  tltird  party        «-  *     iM^ 

See  St  BROOATION. 

Light  and  air     -  -  •  -     212 

See  Damages  under  Cairns'  Acrr. 

Specific  performance  —  Agreement  to  con- 
struct trorks  ...  279 
See  SpEcnno  Performance — Construc- 
noN  OP  Works. 

BAXAOSB  tnnOER  CAIEKS*  LUt  —  Mandatory 
Injunction — Light  and  Air.]  It  U  not  to  be  laid 
down  as  a  general  rule  that,  where  a  building 
injuriously  atfecting  ancient  lights  has  been  com- 
pleted before  the  bill  is  filed,  the  Court  is  unable 
to  give  damages  unless  the  injury  is  such  a?  would 
justify  a  mandatory  injunction. — Durrtt  v.  Pritch- 
mrd  (Law  Kep.  1  Ch.  244)  explained.  Ctty  op 
London  Brewert  Company  v.  tennant  .     212 

DATE  OF  FATEirr— Priority  -  631,  635 
See  Seaung  of  Patent.    1,  2. 

DEATH— Partaerahip— Bankruptcy  of  survivors 
See  Joint  and  Sbpabatb  Estates.   [572 

Without  issue     -  «-  -  -       45 

See  Death  corPLKD  with  a  Contin* 

GENCT. 

DBATE  COUPLED  WITH  A  COHTnTOZKCT— 

Divesting — Gift  over — Contingency  restricted  to 
Duration  of  Life  Estate.]  A  testator  gave  a  futid 
to  ills  widow  for  life,  and  after  her  death  upon 
trosts  in  moieties  for  his  two  daughters  during 
their  respective  lives,  with  ulterior  trusts  for 
their  children  respectively,  and  limitations  in 
default  of  children  of  either,  upon  the  trusts  of 
the  o^er  moiety ;  and  if  neither  daughter  should 
have  a  cbild  who  should  become  entitled,  then 
upon  trust  for  his  two  sons,  t)  hj  eqnnlly  divided 
between  them,  their  respective  executors,  admin - 
istiators,  and  assigns;  but  if  either  of  them  died 
widiout  issue  living  at  his  decease,  then  the 
whole  to  be  in  trust  for  the  other  of  them,  his 
executors,  administrators,  and  assigns;  and  if 
both  of  them  died  without  issue  living  at  their 
respective  deaths,  then  the  fund  should  be  in 
trust  for  Mrs.  S.,  her  executors,  administmtors, 
and  assigns;  but  if  she  shonld  die  without  leav- 
ing issue"  at  her  decease,  then  it  should  be  in 
trust  fbr  the  daughters  of  P.  D.  living  at  the  de- 
termination of  the  prior  trusts.  The  testator's 
daughters  survived  the  widow,  and  died  childless. 
The  sons  both  died  without  issue  in  the  lifetime 
of  the  surviving  daughter,  'Who  bteanis  tetniit  fo^ 
life  of  the  whole.  Mn.  S.  survived  the  daughters, 
and  afterwards  died  without  issue ;  upon  which 
the  representetiveB  of  a  daughter  of  P,  D.,  who 
had  survived  Mrs.  8,  only  one  dav,  claimed  the 
fund: — SM  (reversing  the  decision  of  MalvM^ 
Y.C.),  that  Mrs.  ^.,  liaving  survived  the  tenants 
for  life,  took  an  absolute  indefeasible  interest,  and 
that  the  gift  over  to  the  daughters  of  P.  D,  did 
not  take  ^feot ;  for  that  if  a  fund  is  given  to  A. 
for  life,  and  then  to  B„  with  a  gift  over  if  B.  dies 
without  issue,  dealh  without  issue  in  tka  lifetime 
of  A,  is  talcen  to  be  intended,  unless  there  be  a 
context  extending  it  to  death  without  issue  at 


77G 


INDEX. 


[CH.V<a.IX. 


DEATH   COUPLED  WITH  A  GO]rCIH0EHCY— 

continued, 
atiy  time. — The  canons  in  Etlwards  y.  Edteards 
(15  Beav.  357)  approved.     In  re  Heathooti's 
TRrsTS-  -----       46 

DEBT—Debior'a  summons    -    188, 898, 818, 824^ 
See  Debtor's  Summons.    1—5.        [617 

—  Mortgage — Amount  of— Taxation  of  costs 
See  Taxation  of  Com,  [614 

Petitioner  in  vinding-up — Port  payment — 

Bepayment  >  -  *-  -     611  ' 

See  Winding-up  Petition.  ' 

DEBT  CAPABLE  OF  BEIKO  ESTDCATED— Prov- 

<i6to  Debt — Separation  Deed—Void  Condition—  \ 
Annuity  —  Invalid  Marriage — Deeeated  Wife*§  \ 
SiHer—Barikruptcy  Act,  1869  (32  A  33  Vid,  e.  71). 
8.  31.]  A  man  went  through  the  ceremony  of 
marriage  with  a  sister  of  his  deceased  wife,  and 
lived  with  her  as  his  wife.  They  after wnrds 
separated,  and  a  separation  deed  in  the  ordinary 
form  was  executed,  in  which  slie  was  described 
us  his  wife,  and  he  covenanted  with  the  trustees 
of  the  deed  to  pay  her  an  annuity  for  their  joint 
lives.  There  was  a  proviso  that,  if  the  parties 
ahould  live  together  again  by  mutual  consent, 
the  deed  should  become  void.  The  annuity  was 
paid  for  twelve  years,  and  then  the  roan  became 
bankrupt : — Hell  (affirming  the  decision  of  ^ocon, 
C J.),  tnat  the  value  of  the  future  payments  of 
the  annuity  was  capable  of  estimation,  and  was 
provable  in  the  bankruptcv. — As  the  parties 
never  could  legally  live  together  as  husband  and 
wife,  the  proviso,  making  the  deed  void  in  tlie 
event  of  their  doing  so,  must  be  disregarded.  Ex 
parte  Naden.    In  re  Wood  .         -  -     670 

DEBT0B*8  SmaLOHB—BarHcruptcyAcl,  1869,  m. 
0, 13 — Petition  for  Adjudication — neceiver — Pay- 
ment  of  Debt  to  Petitioner. '\  A  creditor  sued  out 
a  debtor's  sununons,  and  the  debt  not  having 
been  paid  or  secured,  lie  presented  a  petition 
for  odjudication,  and  £K>t  a  receiver  appointed. 
Soon  afterwards  the  debtor,  with  the  consent  of 
the  receiver,  paid  part  of  the  debt  to  the  creditor, 
and  the  creditor  accordingly  withdrew  the  petition 
for  adjudication.  The  debtor  bad  been  adjudged 
bankrupt  on  the  petition  of  another  creditor  after 
the  part  payment : — Held,  that  the  receiver  was  a 
trustee  for  all  the  creditors,  and  had  no  right  to 
permit  the  payment  to  be  made  to  the  cx^itor 
who  sued  out  the  debtor's  summods,  and  that 
the  money  must  be  paid  over  to  the  trustee  in 
the  bankruptcy.  Ex  parte  Jay.  In  re  Powis   188 


DSBTOB'S  8U1UC0V8 — oon/umsd. 

after  it  had  been  filed. — A  debtor  may  sustain  aa 
application  to  have  a  debtor's  summoos  diania^ 
for  irregularity,  although  he  baa  not  distinctly 
denied  the  debt  in  his  affidavit    Ex  parte  Tolk< 

INOTOK.      Jn  re  TOBKINOTON  -  -      " 


8. Secured  Dthtr—GamUhee  Order— TtU- 

tioning  Creditor—Bankruptcy  Adt^  1869  (32  <(  33 
Vict.  c.  71),  M.  6,  7.  A  creditor  who  holds  pr> 
ni^ihee  orders  covering  sums  due  to  the  deSicr 
to  an  amount  exceeding  the  debt  doe  to  the 
creditor,  can  nevertheless  obtain  a  debtor  s  mat- 
nions  against  the  debtor,  and  proceed  thereon  to 
have  him  adjudged  a  bankrupt.  In  vm  Tvffeb  SU 

4. Practice  — Affidamt —  Irregmlariiy^ 

PvbUe  O/lieer  of  Company —  Bankruptcy  fafet. 
1870,  r.  15.]  In  an  affidavit  filed  by  the  fvblie 
otKcer  of  a  company  in  support  of  a  debtor's  sum- 
mons he  was  described  as  the  re^d^tared  pnUie 
officer  of  the  company,  but  the  affidavit  did  wA 
contain  an  express  statement  that  he  was  Euch 

Sublio  officer:  and  it  contained  a  statement  that 
e  was  authorized  to  make  the  afl&davit,  bat  no 
statement  that  ho  was  authorized  to  sue  oat  the 
debtor's  summons : — Held^  that  the  affidavit  saf- 
fidently  oomplied  with  Bule  15  of  the  SoBk- 
ruptcy  Bulee,  1870.  —  Where  a  debtor's  sum- 
mons is  sued  out  upon  a  dishoiKMned  bill  of 
exchange  it  is  not  necessary  to  state  or  to  pn/K 
the  debt  with  the  same  strictness  as  in  an  actus 
at  law  :  it  is  sufficient  to  state  it  so  that  th# 
debtor  shall  not  be  misled.     Ex  parte  Lowxa- 

THAL.      J»  r»  LOWENTHAL       -  -  - 


2. Practice  —  Affidavit  —  Irregutarity  — 

PubUo  Officer  of  Company — Bankruptcy  Bulee, 
1870,  r.  15.]  In  an  affidavit  filed  by  the  public 
officer  of  a  company  in  support  of  a  debtor's 
Bummons  he  was  described  as    the  registered 

SubHo  officer  of  the  company,  but  the  affidavit 
id  not  oontain  an  express  statement  that  he 
was  such  public  officer,  or  that  he  was  autho- 
rized  to  sue  out  the  tnimmons : — Held,  that  the 
affidavit  did  not  sufficiently  comply  with  Rule 
15  of  the  Bankruptcy  Rules,  1870,  and  the  sum- 
mons was  dismissed  for  irregularity. — In  the 
affidavit  the  words  "scvc-rally  make  oath  and 
.say"  were  omitted  by  mistake :—Z/<.'W,  that  the 
affidavit  could  not  be  objected  to  on  that  ground 


6.  Afidavit  denying  Debt — Bankn^iey 

Act,  1869,  «.  7— Bankruptcy  Bulee,  1870,  r.  2* 
Form  8.]  A  trader,  who  hflid  been  served  with  a 
debtor's  summons  calling  on  him  to  pay  a  debt 
of  £3168,  filed  an  affidavit  in  form  No.  8  in 
the  Schedule  to  the  Bankruptcy  JBalet,  lOi, 
denying  *'that  he  was  indebted  in  the  amooni 
claimed  in  the  summons."  At  the  hearing  of  l!ie 
summons,  the  debtor  admitted  that  he  was  in- 
debted .to  the  amount  of  £650.  but  denied  aay 
further  liability : — Held,  that  althoogh  the  fom 
of  the  affidavit  was  not  consistent  with  the  7th 
section  of  the  BanlcrupUsy  Act,  1869,  yet  as  it  vis 
in  the  form  given  in  the  Scliednle  it  was  suffi- 
cient ;  but  that  as  there  was  a  Ixma  fide  dispotp 
the  summons  ought  not  to  have  been  ^iymi&^git*. 
but  ought  to  have  been  suspended,  without  seco- 
rity,  tul  the  creditor  had  established  his  claim 
in  an  action  at  law.  Ex  parte  Bowaji.  In  rr 
KlDDBLL  -  -  -  -  -     61T 

DEOBEE— Inrolment  of         *  966,  M8, 418 

See  Inbolmsnt  or  yiBCRKK.    1,  2, 3w 

DELEOATIOE  OF  K)WEB — ^^lanagerofeompaiiv 
See  AuTHOBiTT  of  Dibcctors.  ^W 

DEUVEBT— Revocation  of^Bill  of  exchange  17 
See  Bill  sent  by  Po0T. 

DELIVE&T  OBDER— Bonded  warehouse  -  60S 
See  Ordeb  and  Disposition.    2. 

DEKirBKEBr-Ors  e<^niM— Misjoinder  ^  Multifa- 
riousness -  -  .  -  4iS 
See  Misjoinder. 

DEPOSIT— On  appeal— Sequestration        -     101 

See  SfiQUESTBATlOX.  * 

Railway  company — Lrfinds  Clauses  Act 

See  Costs  ukdkb  Lands  Clacses  Act. 
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DEPOSIT  OF  mESM—Ba  nkruptcy—  Creditor  hM- 
ing  Security — Deposit  of  En<flith  Title-deeds  with 
(rt^rman  Firm — ijez    Loci  Contraetu$ — Pertonal 
Contract  enforceable  against  Tnittee.']   S.  <fc  Co,  wlio 
were  merchants  in  London  and  Shanghai,  applied 
to  the  Appellants,  who  were  merchants  in  Frtusia, 
to  open  a  credit  on  their  behalf  for  £5000,  and 
offered  to  deposit  with  them  as  a  security  the 
title-deeds  of  a  house  at  Shanghai.    Tlie  negotia- 
tion was  commenced  verbally,  when  all  parties 
were  in  Prussia,  but  was  couclnded,  after  some 
correspondence,  by  a  letter  written  by  S,  &  Co,  to 
the  Appellants  from  London^  inclosing  the  title- 
deeds  of  the  house  at  Shanghai,    The  Appellants 
accordingly  accepted  bills  drawn  by  S.  i  Co,  and 
payable  in  London,    S,  &  Co,  shortly  afterwards 
became  liquidating  debtors,  a  considoriible  sum 
being  then  due  to  the  Appellants  on  the  bills. 
No  conveyance  or  memorandum  of  the  deposit 
was  made  at  the  British  CJonsulate  at  Shanghai, 
but  the  house  remained  registered  in  the  name  of 
S,  &  Co,    The  Appellants  accordingly  applied  for 
an  order  that  the  trustee  in  liquidation  should 
convey  the  house  to  them.    Evidence  was  adduced 
that,  according  to  the  law  of  Prussia,  the  contract 
was  binding  personally  on  S,  4r  Co.,  but  that,  as 
the  necessary  formalities  for  perfecting  the  secu- 
rity at  Shemghai  had  not  been  gone  through,  the 
Appellants  had    no  mortgage  or   lien    on  the 
house  : — HeJdj  by  MeUish,  L  J.,  that  the  contract 
must  be  governed  by  English  law,  and  that  the 
Appellants  imd  a  good  security  on  the  house  by 
the  depoidt  of  the  deeds : — Held,  by  both  the  Lor^ 
Justices,  that  whether  the  contract  was  governed 
by  English  or  by  Prussian  law.  the  contract  was 
personally  binding  on  8.  A  Co,,  nod  could  be 
enforced  against  their  trustee  in  liquidation ;  and 
the  Court  made  an  order  to  sell  the  house  and  pay 
the  proceeds  to  the  Appellants.    Ex  parte  Holt- 
HAUSBN.     In  re  Sohkiuleb    .  -  .     782 

I>£YA8TAVIT— Proof  for— Bankruptcy     -     696 
See  Pboof  aoaikst  Co-fabtneb. 

DEVISE  OF  "  lAiros**— TTtTfe  Act  (1  Vict  c.  26), 
«.  26 — Leaseholds  for  Years — Contrary  Intention,^ 
The  26th  section  of  the  Wills  ^c/,  which  provides 
that  a  general  devise  of  the  testator's  lands  shall 
include  leaseholds,  unless  a  contrary  intention 
appear  by  the  will,  was  intended  to  abolish  a 
technical  rule  which  generally  defeated  the  inten- 
tion, and  not  to  substitute  another  technical  rule 
in  its  place.  If,  therefore,  on  the  fair  construction 
of  the  will,  there  are  Indications  of  an  intention 
that  leaseholds  should  not  pass  by  the  devise  of 
l&nds,  they  will  be  excluded. — A  testator,  after 
devising  his  mansion-house  to  his  wife  for  life, 
devised  his  mansion-house  and  "  lands  "  in  stiiot 
settlement.  There  was  a  direction  to  trustees  to 
receive  and  accumulate  the  rents  during  the 
minority  of  any  tenant  for  life  or  tenant  in  tail  by 
purchase,  and  to  stand  possessed  of  the  acoumu- 
lations  upon  trust,  if  such  tenant  for  life  or  in 
tail  attained  twenty-one,  or  died  under  that  age 
leaving  issue  entitled  or  inheritable  under  the 
will,  to  pay  or  transfer  the  funds  to  such  tenant 
for  life  or  in  tail,  his  executors  or  administrators, 
OB  personal  estate,  but  if  such  tenant  for  life  or 
m  tail  died  under  twenty-one  without  leaving 
«ich  issue,  then  to  lay  out  the  fund  in  the  pur- 
chase of  freeholds  in  fee  simple  to  be  settled  to 


DEVISE  OF  '<  LAKDS  **—<»nt%nued, 

the  same  uses  as  the  devised  estates.  There  was 
a  power  of  sale,  and  a  direction  to  invest  the 
moneys  arising  from  sales  in  the  purchase  of  free- 
hold lands  to  be  settled  to  the  same  uses,  or 
leaseholds  convenient  to  be  held  therewith,  with 
a  direction  to  settle  the  purchased  leaseholds  on 
like  trusts,  but  so  that  they  should  not  vest  abso- 
lutely in  any  tenant  in  tail  by  purchase  who  did 
not  attain  twenty-one;  but  on  his  diath  under 
that  age  should  devolve  as  if  they  had  been  free- 
holds of  inheritance,  and  been  settled  accordingly. 
There  was  also  a  bequest  of  heir-looms  to  be  &ld 
on  trusts  corresponding  with  tiie  uses  of  the 
mansion-house,  with  a  similar  proviso  against 
their  vesting  absolutely  in  any  tenant  in  tail  by 
purchase  who  did  not  attain  twenty-one.  The 
testator  bequeathed  his  residuary  personal  estate 
to  trustees  upon  trusts  corresponding  with  the 
uses  of  the  devised  estates,  with  a  proviso  that  it 
should  not  vest  absolutely  in  any  tenant  in  tail  by 
purchase  dying  under  twenty-one,  but  on  his 
death  under  that  age  should  devolve  as  if  it  had 
been  freehold  of  inheritance  included  in  the 
devise  : — Held  (affirming  the  decision  of  Malins, 
V.C),  that  there  was  sufficient  indication  of  an 
intention  not  to  include  leaseholds  for  years  in  the 
devise  of  lands,  and  that  they  passed  under  the 
residuary  bequtst.    PBEScxnT  v,  Babkeb  -     174 

DQLECnOK— Not  to  enforce  debt—Will   -     128 

See  Election. 

DIBEOTOBS— Authority  of  -  -  -     691 

See  AuTHOBiTT  of  Dibectobs. 

DIBOHABOE  IK  BkNKRJJFSCY—Liquidatfon  by 
'  Arrangement — Resolution  of  Creditors  to  sell  aU  the 
I  Estate  for  a  fixed  Sum — JRefusal  of  Creditors  to 
grant  Discharge  —  Injunction  to  restrain  Pro- 
ceedings against  after-acquired  Property  of  Debtor, ^ 
The  creditors  of  a  manufacturer  resolved  on  a 
I  liquidation  by  arrangement,  and  appointed  a 
-  trustee  and  a  committee  of  inspection.  They 
'  afterwards  passed  a  resolution  accepting  an  offer 
by  the  debtor  and  S.,  a  friend  of  his,  to  purchase 
"  the  whole  of  the  debtor's  estate  and  effects  '*  for 
£6000,  towards  which  the  debtor  was  to  contri- 
bute £200,  payable  by  instalments.  A  deed  was 
executed  conveying  the  machinery,  stock-in-trade, 
&c.,  and  all  other  property  then  vested  in  tho 
trustee  under  the  liquidation,  or  which  he  had 
power  to  dispose  of,  to  B,  B.  took  the  debtor 
into  partnership  in  the  business,  and  the  instal- 
ments were  all  duly  paid.  The  debtor  then 
applied  for  his  discharge,  but  a  meeting  of  the 
creditors,  summoned  to  consider  the  question, 
refused  to  grant  it  i—Hetd  (affirming  tiie  decision 
of  the  Chief  Judge  in  Bankruptcy),  that  the  sale 
included  all  the  future  property  of  the  debtor, 
and  that  the  debtor  was  entitled  to  an  injunction 
restraining  the  committee  of  inspection  and  other 
creditors  from  taking  proceedings  against  pro- 
perty acquired  by  him  since  the  commencement 
of  the  liquidation.  Ex  parte  Tinkjsb.  In  re 
Fbancb  -  _  -  -  •     716 

DISCLAIMEB  nr  BAKKBtJFTCT— DiscZatTRer  of 
Lease — Notice  by  Landlord  —  Bankruptcy  A(^ 
1869,  ss,  23,  2^— Bankruptcy  Bides,  1871.  r.  28.] 
Where  the  trustee  of  a  bankrupt's  estate  has 
received  a  notice  calling  upon  him  to  disclaim 
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BISGLAIMEB  DT  BAJS^KRVFTCY— continued. 
a  lease  within  twenty-eight  days,  under  the 
24th  section  of  the  Bankruptcy  Act,  1869,  and 
requires  an  extension  of  time  beyond  the  twenty- 
eight  days  in  order  to  oUidn  tlie  consent  of  the 
Court  under  Rule  28  of  the  BanJtrupteij  Rules, 
1871,  he  must  apply  for  3ijieh  csteneiQii  faetore  ifa« 
twenty-eiglij  duys  have  elapsed,  unless  he  can 
hhew  some  special  circumstances  to  excuse  the 
delay.  Whether,  if  the  trustee  executes  a  dis- 
claimer without  the  consent  of  tlie  Cmirt,  it 
would  be  nevertheless  binding  on  the  landlord, 
quxre.    Ex  parte  LovBRiNa.    In  re  Joirzs       686 

'DJaOGTSBY'—Anstter  -- Mortgagee— 'Hedempiian 
Suit-^Accottnts.]  A  Defendant  in  a  redemption 
suit,  who  admits  that  the  PJointiff  is  entitled  to  a 
decree,  cannot  refuse  to  set  out  iu  his  answer  hid 
accounts  as  mortgagee.  The  rule  as  to  answering 
applicable  to  redemption  suita  is  the  same  as  for 
any  other  suits  for  accounts.  Order  ofMalins,  V.C.. 
affirmed.    Klmer  v,  Greast  -         -       69 

2. Annoer — ImuMciency  '^Discovery  before 

Title  M  e$UMiauid.J  The  Plaintiff  filed  her  bill 
to  establish  that  a  business  carried  on  by  three  of 
the  Defendants  in  partnersliip  belonged  to  the 
estate  of  her  late  hufioand,  having  been  commenced 
and  carried  on  with  assets  which  the  first  two  of 
them,  who  had  carried  on  her  husband's  business 
in  partneriihip  wi.th  her  tUl  they  oommenoed  the 
new  business,  had  abstracted  from  the  old  busi- 
ness. The  interrogatories  required  these  Defen- 
dants to  set  forth  whether  they,  or  any  of  them, 
luid  drawn  out  of  the  new  business  any  money  for 
their  or  his  own  account  in  respect  of  capital  ad- 
vanced, profits,  or  otherwise,  and  to  set  forth  the 
particulars  of  the  monevs  so  drawn  out  The 
third  Defendant  declined  to  answer  this  interro- 1 
gatory,  submitting  that  the  Plaintiff  was  not 
entitled  to  this  discovery  till  she  had  established 
her  right  to  a  decree  i^Held  (affirming  the  deci- 
sion of  the  Master  of  the  Rolls),  that  the  interro- 
gatory must  be  answered.    SArLL  v.  Bbowive  864 

8.  Answer  —  Exceptione— Private  Trans- 

actions.^  Where  a  Plaintiff  files  a  bill  founded 
on  the  alleged  agency  of  the  Defendant,  which  is 
in  question  in  the  suit,  the  Defendant  will  not  be 
compelled  to  answer  interrogatories  as  to  what 
appear  to  bo  his  private  transactions. — Order  of 
Matins,  V.C.  affirmed.  Gbeat  Wxstbkn  Colliebt 
Company  v.  Tucker  -         -  -         -     876 

4.  —  Answer —Exceptions^Date  of  Deed 
Wider  which  Defendant  claims — Forfeiture  Clause 
—BiU  by  Trustee  for  Administration— Purchase 
for  Value  tcithout  Notice.^  A  testator  gave  real 
estates  to  trustees  in  trust  for  his  son  for  life, 
with  a  gift  over  if  he  charged  or  incumbered 
them.  One  of  the  trustees  filed  a  bill  for  the  ad- 
ministration of  the  trusts  of  tlie  will,  and  after- 
wanls  filed  a  supplemental  bill  against  certain 
Defendants,  who  were  in  po8sess>iou  of  part  of  the 
estates,  alleging  that  they  claimed  under  a  charge 
iua<le  in  their  favour  by  the  tenant  for  life,  which 
operated  as  a  forfeiture.  The  Defendants  wore 
interrogated  as  to  the  particulars  of  all  charges  in 
their  favour,  if  any,  of  the  property  of  the  testator.  ' 
The  Defendants  fetated  in  their  answer  that  they 
claimed  under  no  charge  made  by  the  tenant  for 


J^iaXXmSRY— continued. 

life,  but  under  a  lease  at  a  rack  mit  which  b 
bad  granted  to  a  leasee,  who  had  muMtgn^l  t^ 
lease  to  them.  The  Plaintiff  excepted  ti>  tlk 
answer  because  the  Defendants  did  not  set  fni 
the  date  of  tlie  lease  :—Hdd  (affirming  thedceL^x 
of  Matins,  V.C),  that  the  PlaintaC  being  t  trt^ 
was  entitled  to  know  the  partioulars  of  those  vli 
olanned  to  be  eedms  qme  truM ;  and  the  exceptk<3§ 
must  theiefiore  be  allowed.    Hubstt  r.  Hcssr  TfS 

DISCBETIOK— Bishop— Church  DiacipliiK  Act 
See  OoMMissroN  op  Imqciby.  [IS 

Court— Companies  Act,  1862,  s.  35  -    €81 

See  RBcnrxoATioK  of  firasni. 

DIBHOirOIOl— Foreign  bill  of  efxchaoge— Ncr> 
See  NonoB  ov  Disbokoub.  [SH 

BIBSSHTCEHT     GBSDItOltS  —  BesoIatioQ  L- 
composition  -  -        -    S9D 

See  Mketikg  of  Cbeditobs.    1. 

DIS8EHTIXRT   SHABEHOLDEBS  —  Aiq&I^sil:- 

tion   -  -  -  -         -      1 

See  Amalgamation  or  Coitfastes,  1. 

BII80LVED  GOKPAHY-Biil  against        -    48§ 

See  Mjsjoikdkb. 

DIVIB810K  OF  WATER— iTrpaWan  Prfipri&r^ 
— GbimU  Company ^Use  of  Water  —  ffamaf^ 
Selling  TTater .J  A  canal  company,  having  Gtpif 
their  Act  power  to  supply  their  canal  with  nie 
from  the  neighbouring  streams,  brought  a  mill  te<i 
turned  the  mill  str^m  into  the  canaL  Mssr 
years  afterwards  a  waterworks  company  dipnt^i 
part  of  the  mill  stream,  and  thereby  supplied  vith 
water  a  neighbouring  town  :—HeJd,  that  thec^ 
company,  both  under  their  Act  and  as  ownen  ^i 
the  mill,  were  ripnrinn  proprietors,  and  bad  ponr 
to  prevent  the  unlawful  use  of  the  water  by  ctber 
ri|>arian  proprietors,  and  that  the  Mipplj  of  ^ 
neighbouring  town  was  such  an  anlawfolose:- 
Held,  that  as  the  Defendants  claimed  a  rigfet  ^ 
tu  use  the  water,  the  Plaintiffii  were  not  (in  (s^let 
to  support  their  bill)  obliged  to  prove  trtial 
damage  to  the  canal : — HeM,  that  the  caoal  cms- 
pany  had  not  a  riglit  to  require  more  water  tls:: 
they  wanted  for  the  purposes  of '  the  eaa^- 
Samble,  nevertheless,  that  the  canal  oomjaaj 
migiit  sell  any  surplus  water  which  reroaiaei  s!^ 
they  had  used  it  for  the  purposeai  of  the  cftoal.— 
Decree  of  Matins,  V.C,  reversed.  Wiua  a-vp 
Bebks  Canal  Navigation  Coxpant  «.  2swisik\s 

WaTKBWOBXS  COMrANV  -  -  -     til 

BIVESnirO— Gift  over— Death  without  issoe  ti 
See  Death   coupled  with  a  Costd- 

OENCT, 

BOCmDSNTS — ^Production  of  -         -    K^ 

See  PBOorcnoN  of  Docraoorrs. 

•»  DYIKO  WITHOUT  IBSXTE  "—WiOs  Ad  (1  Tirt. 
c.  26,  s.  29y-Indefinite  FaUure  o/ /*«•— £b^ 
tory  Bequest— WtU  explained  6y  Codtdi]  A  tw- 
tator,  in  1846,  gave  his  reaidinjy  real  and  p^- 
sonal  estate  to  /.  S.  L.  and  the  hein  male  of  hi- 
body  lawfully  begotten  for  ever ;  but  in  case  ■ ' 
his  death  without  heirs  male  of  his  body  lawfo^? 
begot,  then  the  property  to  go  to  P.  C  X<^  ic  t^"" 
same  manner ;  and  it  P,C,L.  should  die  witb'^ 
heirs  male  of  his  body  lawfuUy  begot,  then  ^ 
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'DYnrO  WITHOUT  TSBllZ^'—cotUiuued. 

property  to  go  to  /.  8.  A,  in  the  same  manner. 
By  a  codicil  Uie  testator,  after  reoiting  that  by 
liis  vtUl  he  bad  directed  that  in  the  event  of  the 
leath  of  /.  8.  X.  ^  mthout  leaying  male  iMue 
bim  surviving"  the  residue  of  the  testator's  real 
md  personal  estates  should  go  to  P.  C  JD.,  re- 
7oked  that  bequest,  and  in  the  event  of  tiie  death 
3f  /.  8.  L,  **  without  leaving  male  issue  him  sur- 
viving," gave  the  residuary  estate  to  the  eldest 
iaughter  (if  any)  of  /.  8,  L.:-^Hdd  (affirming 
the  decision  of  Baoon,  Y.C),  that  sect,  29  of  the 
WiOs  Act{\  Vict.  c.  26)  did  not  apply,  and  that 
the  gifts  over  to  P.  G.  L.  and  /.  A  A.  were  void 
as  to  the  personalty,  as  being  on  an  indefinite 
failure  of  heirs  male,  aod  that  the  codicil  did  not 
eJter  their  effect,  and  that  under  the  will  and 
codicil  J.  8.  L,  took  an  absolute  interest  in  the 
personalty,  subject  onlv  to  an  execntpi^  RtA  over 
in  favour  of  his  eldest  aaughter  if  he  died  leaving 
no  luale  issue  Burviving  him.    Dawson  v.  Small 

[661 

£AS£lC£NT~Govenant  for  quiet  enjoyment    468 
8e0  laaHT  akd  Aw.    2. 

Light  and  air    -         -  ..        SM^4M 

See  Light  and  Air.    1,  2. 

2CCLE8U8TZ0AI.  IAW--Ghurch  Disuiplite  Act 
— Commission  of  inquiry  -  -     188 

See  Commission  ov  Inquiby. 

XLECTIOir— IFiU.]  A  testatrix  advBBoed  to  the 
Defendant  £900  on  the  security  of  an  assignment 
by  him  of  a  covenant  by  F.  to  transfer  a  sum  of 
^1000  stock,  and  to  pay  interest  in  the  meantime. 
By  her  will  she  gave  F.  £8000.  and  all  sums  due 
to  her  from  him,  and  directed  her  executors  not 
to  require  payment  of  the  £900  due  from  the  De- 
fendant, but  out  of  the  £9000  given  to  J^.  to  retain 
enough  to  purchase  £1000  stock  for  the  benefit  of 
her  estate,  and  If  the  stock  were  worth  more  than 
the  £900  and  interest,  the  surplus  to  be  paid  to 
the  Defendant  P.  having  predt ceased  her,  she,  by 
a  codicil,  directed  that  the  £"3000  should  form  part 
of  her  residuary  pereonal  estate,  but  directed  her 
executors  not  to  call  on  P.'«  representnttves  for 
transfer  of  the  £1000  stock,  nor  to  enforce  pay- 
ment of  th6  £900  from  the  Defendant  :—//e^ 
that  tho  Defendant  was  not  at  liberty  to  enforce 
perfonaance  of  the  covenant  to  transfer  the  £1000 
^tock  against  F.'b  estate,  except  as  to  the  ditfer- 
<inoe  between  the  £900  and  the  value  of  the  stock. 
—Decision  of  James^  L.J.,  ibr  Wiekentj  V.C., 
varied.    8yno£  v.  Stkge      -  -         -     128 

—  Ci-editor  —  Action  against  oohipoimdfDg 
debtor-^Rei'eipt  of  composition  -  678 
iSes  Injunction  in  Bankbcftot. 

XQUITT  OF  BSDE1I7IZ0V— Law  of  Pioper^ 
Amendment  Act.    -  «.  -     229 

See  JUDOMENI  CBEDlTOa.      1. 

ISTOPPEIr— Judgment  at  law         -  -         1 

iSse  Amalgamation  of  Companies.    L 

2VIB2HGS— Additional-*Appeal>~Bankraptcy 

[667 
£^ee  RK-HiABiKa  IN"  BANXBUFrcT.    8. 

— -  Proof  of  seisin  in  ejectment  suit — Adniis- 
uion    -    •      -  -  -  -     789 

See  Peoop  op  Seisin. 


XVIDXHCE— oofUtnued. 

Scientific— Expert 

See  BixOKB. 


-     705 


Sealing  of  patent  —  Examination  of  wit- 
nesses vt«a  voce  ...  688 
iSee  Sbaung  op  Patent.    2. 


SZOEFTIOKS  TO  AHBWZB— Discovery 

[69,  264,  876,  762 
See  DiBoovEBY.    1 — 4. 

SZECVTIOK-^Estate  in  remainder  belonging  to 
in&nt  -  -  *  -     869 

See  Judgment  Cii£i>iix>b, 

EXSCUnOK  GREDIIOS— i?anATUi>(ey---IVn4«r*«« 
Vayment  to  Sheriff  More  Levy^Bankruptcy  Ady 
1869  (^2  &  33  Ktci.  c.  71),  ».  6,  mb-9,  5,  s.  87.]  The 
sheriff  having  received  a  writ  of  execution  agaiust 
a  trader  for  a  debt  exceeding  £50,  the  debtor,  on 
the  24th  of  July*  before  any  levy  had  been  made, 
paid  to  the  sheriff's  ofiScer  a  large  nart  of  the  debt 
in  a  bill,  a  cheque  drawn  by  anotuer  person,  and 
bank  notes.  On  the  25th  of  July  the  sherifi^s 
officer  asked  the  creditors  whether  they  would 
accept  in  pfurt  payment  what  the  debtor  had  given 
him,  and  shewed  them  the  bill.  They  expressed 
tlieir  assent  On  the  26th  of  July  (Saturday)  the 
debtor  filed  a  liquidation  petition,  and  a  receiver 
was  appointed.  On  the  28th  of  July  the  sherifi's 
officer,  having  received  the  remainder  of  the  debt 
from  another  person  liable  for  it,  paid  the  whole 
to  the  creditors  :--*ifsM  (roveising  the  decision  of 
the  Chief  JudgeX  that  the  tmnsMstkm  was  a  pay- 
ment under  pressure ;  and  that  the  creditors  were 
not  bound  to  hand  over  to  the  trastee  the  bill  of 
exchange,  the  cheque,  or  the  bank  notes.  Ex 
parts  Bbocmkb.   J»  re  Haw  all        -^         -     801 

2.  — —  Bankruptcy  "Proiected  TraMactton — 
Bamkruptey  Aetj  1869.  ».  95,  eub-s.  S— Notice  of 
Ael  ef  Bankruptcy — Onus  Probandi — Notice  to 
8keriff*9  Offieer^  In  sect.  95,  sub-sect.  3,  of  tho 
BaiJatupteu  Act,  1869,  *'  act  of  bankruptcy  *'  means 
an  act  of  bankruptcy  which  has  been  committed 
prior  to  the  time  of  seizure. — The  onus  is  on  the 
execution  credUor.  who  claims  the  protection  of 
that  section^  to  prove  that  ho  had  no  notice  of  any 
prior  act  of  bankruptcy.— Notice  to  the  sheriff^ 
officers  in  possession  under  an  execution  of  an  act 
of  bankruptcy  is  not  notioe  to  the  creditor.  Ex 
parte  BoBJJLTK,   Jn  r«  HATAVLii      -  -     408 

8.  -**-'  Baakruptey-*-6ekur€  and  8ak — ^^lef  of 
Bankruptcy — Paymmt  of  Proceeds  to  Execution 
Creditor —  Subse-quent  Bankruptcy  —  Baiikruptcy 
Ad,  1869,  M.  6,  87,  95 — Sales  made  on  different 
Days — Sale  to  Execution  Creditor,']  An  execution 
levied  by  seizure  and  sale  of  a  trader's  goods  for 
a  debt  exceeding  £50,  although  an  act  of  bank- 
ruptoy,  is  not  for  that  reason  necessarily  a  void 
proceeding ;  and  if  the  execution  oieditor  had  no 
notice  of  a  prior  act  of  bankruptcy,  and  no  notice 
of  a  petition  for  acljudication  is  given  to  the  sheriff 
under  the  87th  section  of  the  Bankruptcy  Aaty 
1869,  within  fourteen  days  after  the  sale,  tlie 
execution  creditor  is  entitled  to  tho  proceeds  of  the 
sale  nctwltlistanding  a  supervening  bankruptcy. 
— The  sheriff  may  make  a  valid  sale  by  private 
contract  of  goods  seized  under  an  execution,  to 
the  execution  creditor,— If  the  sheriff  sells  goods 
seized  under  the  same  writ  on  different  days,  all 


780 


INDEX. 


[CB.Ya.a 


EXSCUnON  CKFJXnOR—eontinued, 

the  Bales  will  be  considered  one  transaction — 
Slater  v«  Finder  (Law  Rep.  6  Ex.  228)  considered. 
£x  parte  Yillabs.    In  re  Bogbrs    -  -  ,  482 

4.  Bankrupteif — Notice  to  Sheriff  of  Peti- 
tion for  Liquidation — Neglect  of  Creditors  to  pass 
Meaolution— Subsequent  Petition  and  Adjudication 
of  Bankruptcy— Bankruptcy  Act,  1869,  ss.  87, 12.5, 
sub-s.  12— Banl-ruptcy  Mules,  1870,  r.  267— JUT^- 
take  of  Law,  Relief  againsW]    A  creditor  levied 
execution  on  his  debtor's  goods  for  a  debt  exceed- 
ing £50,  and  the  sheriff  seized  and  sold  them. 
The  debtor  filed  a  petition  for  liquidation,  aud 
served  notice  of  it  on  the  sheriff  before  the  sale. 
Before  tlie  expiration  of  fourteen  days  after  the 
sale  tiie  first  meeting  of  the  creditors  was  held, 
but  no  resolution  was  passed.    The  sheriff  then, 
after  the  expiration  of  the  fourteen  days,  paid  the 
proceeds  of  the  sale  to  the  execution  creditor. 
Afterwards  a  bankruptcy  petition  was  filed  by 
another  creditor,  which  stated  the  filing  of  the 
petition  fur  liquidation  and  the  failure  of  tlie 
proceedings,    aod    the   debtor  was  adjudicated 
bankrupt  under  this  petition.    The  trustee  de- 
manded the  proceeds  of  the  sale  from  tlie  execu- 
tion creditor,  who  paid  them  to  him,  believing 
that  he  was  legally  entitled  to  them : — Held,  that 
the  liquidation  proceedings  entirely  came  to  an 
end  on  the  failure  of  the  meeting  to  pass  a  resolu- 
tion»  and  that  the  debtor  was  not  adjudged  a 
bankrupt  on  the  liquidation  petition  within  the 
meaning  of  the  87tQ  section  of  the  Bankruptcy 
Act,  1869 ;  and  the  sheriff  was  therefore  justified 
in  paying  the  proceeds  of  the  sale  to  the  execution 
creditor  : — Held,  also,  that  the  Court  had  jurisdic- 
tion to  relieve  against  the  mistake  of  law,  and  to 
order  the  money  to  be  repaid  by  the  trustee  to 
the  execution  creditor. — ^Proceedings  under  Rule 
267  of  the  Bankruptcy  Rules,  1870,  for  adjudica- 
tion of  bankruptcy  based  upon  the  neglect  of  the 
first  meeting  of  creditors  to  pass  a  resolution  for 
liquidation  or  composition,  must  be  commenced 
by  petition.    Ex  parte  Jaubs.    In  re  Gokdon 

ZXSCUTOB — Devastavit — Proof  in  bankruptcy 
See  Pboof  ikOAiNsr  Co-pabtnkb.      [626 


FOSEIOH  JUBOMEHT— eon^mtial. 

d:  26  Vid,  c.  89).  s.  163.]  When  a  oomputj  k^ 
in  this  country  been  ordered  to  be  vooiid  ir. 
judgment  creditors  who  are  in  thia  ooautrr.asi 
have  proved  under  the  winding-up,  will  Dot  It 
allowed  to  attach  property  in  India  bekm^f  v 
the  company. — Older  of  Malins,  V.C,  affinspd 
In  re  Orikntal  Inland  Stkax  Compast.  £- 
parte  Scikde  Railway  Compant     -         -    ST 

FOBXi  PATTFEBIS  — Pro^tce — Preperty-h- 
junction.']  A  farming  tenant  who  has  valmb! 
crops  on  his  farm,  but  no  other  property,  viQ  j.4 
be  admitted  to  defend  in  forma  pauperis,  tihk'j^ 
ho  has  in  the  suit  been  restrained  from  sdlh^ 
or  removing  the  crops.  —  Order  of  Jasel,  M-Bl 
affirmed,    Ridgway  v.  Edwaeds     -         -    li3 

FOSFEirnBE   GLAUSE  — Disco^-ery  of  d^  < 

deed  -  -  -  _         -    ?© 

See  DiBCOVERY.    4. 

70BTT-FnrE  SEOBEZa— Rule  as  to— Li»h:a2>! 
air      -  -  -  -         -    212 

See  LiQHT  AND  Am.    1. 

FRAUD — ^Inducement  to  take  ahares  in  cocpc- 
— Trial  at  law         -  -         -    «i 

See  RficrmcATioN  or  Registeb. 

Life  assurance  —  Misrepresentatkn  as  * 


age     - 


Proof  by  some  executors  only 
See  Joint  Contract. 


886 


SXSOUTOBY  BEQUEST — Dying  without  issue 

See  Dtino  without  Issue.  [651 

EXPERT — Employment  of— Nuisance       -     706 
See  Smoke. 

EXTENDED  TEEX— Copyright      -  -     518 

^•ee  Pbolonoation  of  Copymght.  • 

7ABX    BUILDIKOfi — Erection    of— Proceeds   of 
sale  of  timber  -  -  -     681 

See  Settled  Estates  Act. 

TIRE  nreURAHGE-  -Action  against  person  caus- 
ing fire — Right  of  insurers  to  interfere 
See  Subrogation.  [488 

nXTUBES— Trade— Bill  of  sale  of— Registration 

[876 
See  Rbgistuation  of  Bill  of  Sale. 

YOBEIOV    nLQUEST— Winding-up  — AUaOi- 
Vkent— Property  Abroad — Companie*  Aet^  18€E2  (25 


See  CoHMissiONEBS  pent  Reduction  ^r 
National  Debt. 

PBAUDULEBT  PBEFEBEHGS  —  Beaiknipk-:- 
*'  Payee  in  Good  Faith  andfor  VaZuaUe  ComJ'T- 
ation"— Bankruptcy  Act,  1869,  «.  92.]  The  jr^ 
taction  given  by  the  92nd  section  of  the  ffiit'- 
ruptcy  Act,  1869,  in  cases  of  frandnlent  pre&res^^ 
to  a  purchaser,  payee,  or  incmnbrancer  in  grrt. 
faith  and  fur  yaluable  consideration,  extends  i 
the  creditor  who  is  so  preferred  as  well  as  to  iW 
claiming  under  him.  If,  therefore,  a  crtdiua  iVr 
valuable  consideration  has  no  notice  or  fliispkk:^ 
that  his  debtor  is  in  insolvent  circiuBsUiv^ 
when  the  payment  or  transfer  by  way  of  frsodc- 
lent  prefcience  is  made  to  him,  he  is  pn^frtni 
Ex  parte  Butcheb.    In  re  IIeldbiim         •    S3i 

2.  Payment  in  Pursttanee  of  aprrn--^^ 

Agreement — Payment  in  ordinary  Couru  tfBtr- 
nesB—*'  Payee  in  Good  Faith  andfor  Vah^  C^- 
sideration'^-Bankruptey  Act,  1869,  «.  92]    C.« 
manufacturer  in  England^  was  in  the  htbit  d 
purchasing  flax  from  P.,  in  Belgium^  whose  asfe: 
he  had  married.    In  August,  1872,  be  owed  nj- 
wards  of  £4000  to  P.,  aa  the  execotrix  of  Itr 
mother's  estate;  and  also  £800  on  the  coire;: 
account  between    P.  and    himself;   and  beiiL: 
pressed  by  her  for  payment  he  promised  to  se&i 
£2350  on  account  of  the  debt  to  the  estate.  0? 
the  4th  of  November,  1872,  C.  sent  bills  to  ti 
amount  of  £1000  to  P.,  who  received  the  pnx«ai< 
and  applied  £2350  towards  the  dc^t  to  iier  motbtr  • 
estate,  and  carried  the  rest  to  the  accoont  come: 
between  C.  and  herseU;  and  with  that  som  ai' 
other  sums  afterwards  remitted  she  purcfatsr: 
flax,  and  consigned  it  to  C    C.  was  at  tint  ts: 
in  insolvent  circumstances,  and  on  the  5th  -- 
November  committed  an  act  of  bankraplrT.  ^ 
which  he  was  a^udicated  bankrupt  oo  tfae'iS^ 
of  November.    The  trustee  claimed  the  sos  '< 
£4000,  as  having  been  paid  to  P.  by  way  of  fiuas- 
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PBAUDT7LEHT  FBEFESSVCS — continued, 

lent  preference: — flipZd  (aflBrming  tlie  decision  of 
liacoHy  G.J.),  that  there  ^ns  no  fmudulent  pre- 
ference.   Ex  parte  Key  an.    In  re  Crawford 

[752 

7BEKCH  POST  OFUCE— Recovery  of  letter  by 
senrler  -  -  -        '-27 

See  Bill  sent  by  Post. 

FTTRNirUBE — Hire  of— Reputed  ownership    621 
See  Order  and  Disposition.    3. 

OA&NISHSE  OSDEB — ^Debtor's  snmmons  -     312 
See  Debtor's  Suumons.    3. 

OEHEBAL  BT7LE8  IK  BAUXBUFTCT,  1870,  r.  15 
See  Debtor's  Summons.    2,  4.  [298,  824 

r.  22  form  8 

See  Debtor's  Suhhons.    5. 

rr.  120,  804,  805, 807    - 

See  Trustee  in  Liquidation. 

r.  143       - 

See  RE-HEABiNa  in  Bankruptcy. 

r.  260       -         -         -         - 

See  Injunction  in  Bankruptcy. 

r.  267       - 

See  Execution  Creditor.    4. 

r.  292       - 

See  Costs  of  Liquidation. 

1871,  r.  28  - 

See  DiscLAiMEB  in  BANKBuracY. 

GLEBE — Sale  under  Lands  ClaufiCH  Act  —  Be-  ■ 
inTestment  of  purchase-mouey  -  684  i 
See  Keinvesihent  of  Purchase-money. 

GOODS — ^Apparent  possession  -  -     697 

See  Apparent  Possession.  | 

Reputed  ownership      -         -         602, 621 

See  Order  and  Disposition.    2,  3. 

HEABIHO  IK  CAiaSRk—Vractice—Suit  to  re- 
strain  Pttblieation  of  Private  Letierif.']    It  is  con- 
trary to  the  practice  of  the  Court  to  hear  causes  , 
iu  private  without  the  consent  of  both  parties,  . 
except  in  cases  which  affect  lunatics  or  wards  of  ; 
Court.     But  whether  the  Court  would  not  hear  a  ; 
eaube  in  private  without  the  consent  of  one  of  the 
parties,  if  the  whole  object  of  the  suit  would  be 
defeated  by  a  hearing  in  public,  qtuere.    Andrew  \ 
t>.  Baeburn      -----     522 

HIGHWAY— Soil  of— Laying  down  water  pipes 
i$e«  Mandatory  iNJUNcmoN.    1,      [221 

HTTBBAKD  AKD  WITE— Bankruptcy— Separate 
estate — Debt  before  marringe  -  307 
1^  Bankruptcy  of  Married  Woman. 

Covenant  to  settle  future  property     -       97 

See  Covenant  to  settle. 

" Partnership— Bankruptcy       -  -     508 

See  Joint  and  Separate  Estates. 

ULEOITDIATE  CHUDBEK  —  WIU  —  A/ter-hom 
Children— Child  en  ventre  ea  mere  at  Date  of  Will,  ■ 
^t  horn  before  Death  of  TetUUor — Beputatioti — 
Gift  conducive  to  Immorality.^  A  testator,  who 
bad  gone  through  the  ceremony  of  xnarriago  with 
•AT.  X.,  his  deceased  wife's  sister,  who  had  two 
dauprhters,  C.  and  E»,  by  him,  and  who  was 
enceinte  with  a  third  at  the  date  of  the  will,  gave 


ILLEGITDIATE  CHUDBEK— oon/tnued. 

a  moiety  of  his  property  to  trustees  in  trust  for 
M.  L,  for  life,  and  after  her  death  for  his  reputed 
ciiildren  C.  and  £.,  and  all  other  children  whieli 
he  might  have  or  be  reputed  to  have  by  M.  L.. 
then  bom  or  thereafter  to  be  bom.  The  third 
child  was  bom  before  the  testator's  death,  and 
was  acknowledged  by  him  as  his  child : — Held 
{dissentiente  Lord  Selbome^  L.C.)}  that  the  after- 
bom  child  wiis  entitled  to  share  with  her  sisters 
under  the  will. — Decision  of  Wickeni,  V.C.,  re- 
versed.—if/«  V.  Crook  (Law  Rep.  6  H.  L.  265), 
Pratt  V.  Mathexo  (22  Beav.  328),  Blodwell  v. 
Edward$  (Cro.  Eliz.  509),  Meiham  v.  Duke  of 
Devon  (I  P.  Wms.  529).  Hovsarth  v.  MiUe  (Law 
Rep.  2  Eq.  389),  and  H6U  v.  Sindrey  (Law  Rep. 
7  Eq.  170)  discussed.    Oocleston  r.  Fullalove 

[147 

IVCBEA8E  07  CAPITAL  07  COMFAKY— Resolu- 
tion for  -  -  -  -  1 
See  Amalgamation  of  Companies.    1. 

IKDOBSEXEKT— Bill  of  exchange— Revocation 
of  dfelivery    -  -  -  -       27 

See  Bill  sent  by  Post. 

IK7AKT — ^Action  by — Ck>mpromise  -  -  414 
See  Infant  Transferee. 

Real  estate  of— Seizure  by  slieriff      -     869 

See  Judgment  Creditor.    2. 

—  Transfer  of  shares  to — Father  buying  in  his 
son's  name   -  -  —  -     414 

See  Infant  Transferee. 

IK7AKT  TEAK87EREE  —  Company  —  Sliares  — 
Beat  Purchaser — Compromise  of  Action  brouyht 
by  Infant."]  Tiie  Defendant  purchased,  through 
his  broker,  300  shares  in  a  joint  stock  company, 
and  gave  directions  that  they  should  be  trans- 
ferred into  the  name  of  his  son,  G.  E.  On  the 
same  day  the  Plaintiff  instracted  his  broker  to 
sell  100  shares  in  the  company,  and  they  were 
bought  by  the  Defendant's  broker,  on  his  ac- 
count, through  a  jobber  in  the  ordinary  way,  and 
were  transferred  to  G.  E.,  and  were  registered  in 
hia  name.  At  that  time  G.  E.  was  an  infant,  of 
which  fact  the  Plaintitf  was  not  aware.  Soon 
afterwards  the  company  was  wound  up  volun- 
tarily, and  G.  E.  then  brought  an  action  by  his 
father,  as  next  friend,  against  the  Plaintiff,  who 
was  an  auditor  of  the  company,  charging  him 
with  fraud  in  selling  the  shares,  knowing  that 
the  company  was  in  an  insolvent  condition,  and 
claiming  damages.  The  action  was  compromised 
on  the  terms  that  all  charges  of  fhiud  should  bo 
withdrawn,  and  that  the  purchase-money  shouhl 
be  repaid  to  G.  E,  The  liquidators  on  discover- 
ing that  G.  E.  was  an  infant  substituted  the  name 
of  the  Plaintiff  for  his  as  a  contributory  of  the 
company.  The  Pluiutiff  then  filed  a  bill  against 
the  Defendant,  chai{;ing  that  he  was  the  real 
purchaser  of  the  shares,  and  tliat  tlie  Plaintiff 
was  not  aware  of  that  fact  when  he  entered  into 
the  compromise  with  G.  E,  and  claiming  to  be 
indemnified  by  the  Defendant  against  all  loss  in 
respect  of  the  transaction  : — Heidi  by  Malins.  Y.C., 
that  tiie  Plaintiff  was  entitled  to  be  indemnified, 
and  that  he  was  not  precluded  from  maintaining 
the  suit  by  the  compromise  witli  G.  E. :— But  held, 
by  the  (3ourt  of  Appeal  (reversing  the  decision 
of  Malins,  Y.C.),  that  the  compromise  was  an 
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HrFAUT  TRiLSSFEBJSR^-cotdimied, 

effectual  bar  to  the  Plaintiff's  claim  to  relief,  and 
that  the  fact  of  his  ignorance  that  the  Defendant 
was  the  real  owner  of  the  shares  was  immaterial. 
Maynabd  v.  Eatoh    -  -  -  -     414 

IKJUKCIIOK — Action  against  a  person  causing 
fire—Bight  of  iusurers  to  interfere  488 
See  Subrogation. 

BanJffuptcy        -         -         -         -     678 

See  iNJUXonoN  iK  BANKRuPXCrr. 

Catting  timber  -  -  -  -     1X6 

See  Waste. 

Forma  pauperis  -    '      -  -     148 

See  Forma  Pauperis. 

Light  and  air     ...        212,4^ 

iSotf  LmHT  axd  Atr.    \\% 

■  '■■  Liquidation  by  arrangement — iSale  of  pro- 
perty  to  debtor -^After^ocquired  pro- 
perty -  ^.. ,  .  r-  7]t6 
See  biacHAnaE  iv  Bankruptcy. 


Mandatory         -         -         -    21411^2^ 

See  JiLiNDATORY  Injunction.    1,  2. 

Nuisance — Smoke — Scientific  evidence    705 

^Smoksv    ^      , 
Obstruction  of  riglit  of  way    -  -     111 

See  ScBSTiTUTED  AVay. 
^—  Obstruction  of  river      ...     428 

See  OfiSTBUcmoK  of  Natigatiok. 

IHJWCnOV  nr  BABXBUFTOT— Z^^ucZo^ion— 
DAi  not  prwaUe — Deeiaratum  containing  Counts 
tA  Ihrt  OM  well  om  Counts  in  Contraci  Saakrvftt'tj 
AiA,  1669.  8.  ^l^Bojukrupko^  BtOes,  1870,  r.  260<-> 
Resolution  for  Composition — Eledtion  of  Creditor 
toprooeed  at  Law."]  A  creditor  brought  an  action 
at  law  against  bis  debtor,  in  whicn  be  joined 
counts  in  eontniot  for  bceapli  of  pioiq^  in  -not 
aecepting  certain  bills  of  exchange,  with  oonnts 
iu  tort  for  misrepresentations  contained  in  a  letter 
written  by  the  debtor.  The  debtor  afterwards 
filed  a  petition  for  licjuidation,  and  the  creditors 
agreed  to  a  composition  :-^Held,  that  the  debtor 
was  entitled  to  an  injunction  to  restrain  the 
Plaintiff  from  pi:ooee4iog  at  law  on  the  counts  in 
contract,  but  that  the  Court  had  no  iurisdiction  to 
restrain  him  from  proceeding  on  the  counts  in 
tort ; — Held,  also^  that  the  creditor  having  elected 
to  proceed  at  law,  could  not  receive  &  composition 
in  respect  of  what  he  might  fail  to  recover  in  the 
Action,  £x  parte  Bauil,  2a  re  £dwards  -  673 
IJI^TTntT— Commission  of  -  -  .     138 

See  OoMHissLON  of  Imquirt. 
-»— *  When  lunacy  commenced        -         -     677 

See  IvquisiTiotK  in  Lunaoy. 

IHQtJinnON  nr  XTJVAOY— Lunacy  ReguUiUon 
Aai,  1862  (25  di  26  Viot,  e.  86),  «.  3— Inquiry  when 
iMnaay  eommi&noed»'\     A  Portuguese  gentleman 
wlioBo  domicil  was  in  Portugal^  whose  property, 
witli  a  very  trifling  exception,  was  in  Portugal^ 
fuid  whose  wife  and  only  child  were  residing 
()ir«ro,  became  lunatic  in  England,  and  had  been  < 
tui  lor  louit)  years.    A  petition  was  now  presented  . 
Iiy  wuiio  relations  in  Aigfand  for  an  inquiry  as  to  , 
hiM  utiito  of  mind.    Proceedings  in  lunacy  were  at  I 
iUa  mmw  time  taken  in  Portugal,  by  his  ynh,  ' 
null  fttn  Portuguese  Court  issued  a  request  to  the 
lOiKlNh    iUmrii    to    inquire    into  his   state  of 
imIimI.     TIk'  wlfti  applietf  here  to  have  an  inquiry 
—  i'>  Mill  time  when  the  lunacy  commenced,  it 


IHQUISITIOV  IH  LinrACT--eo)ili)Me<i. 

being  deeired  by  the  Pottagoese  Ooort  that  ndi 
an  inquiry  should  be  made  in  England  ^-HdL 
by  James,  L.J.,  that  the  25  ^  26  Vict.  c.  86,  s  X 
does  not  take  away  the  pow^r  of  tbe  Court  to 
direot  such  an  inqiiiry  where  special  cuenm^iaaces 
render  it  deiirable  ;—Bat  held,  that,  in  the  cirniB" 
stances  of  the  present  case,  mich  an  inquiry  oti^t 
not  to  be  directed,  as  it  was  not  required  fm  asr 
purpose  of  the  proceedings  in  Bngkusd,  and  tbs 
fioding  might  affect  other  parties  who  eoold  set 
offeetoally  intervene  in  the  inqairy,  and  yet  irrnH 
probably  be  treated  in  PoriugeU  aa  ooaclnded  h 
It.    In  re  Sottoxaiob  (a  Lcnatic)  -  -    CTT 

arBOLlCBKT  OF  HUSCBXB-^KaUce  of  Appea. 

Motion — Vacating  Inrotment"}  Notice  of  a^d 
motion  was  served  without  auy  signatoie,  thoe^ 
tlie  name  of  the  solicitors  serving  it  appeared  «a 
the  back.  After  some  day«  the  solicitor  of  the 
Appellant,  having  discovert  the  omisaion,  ad:»i 
the  solicitor  of  the  Bespondent  to  allow  the  amr 
to  be  corrected.  The  Respondent's  solicitor  re- 
fused this,  and  stated  tlwt  every  technical  adv&s- 
tage  would  be  taken.  The  appeal  motion  v^  ^ 
down,  and  the  Respondent's  aolicitor  iolbiiDed 
of  it,  but  no  notice  of  its  being  aet  down  v^ 
regularly  served.  TliC  Bespondent  s  soUcitar.  st 
the  earliest  possible  moment,  inioUed  the  odor 
appealed  {rom:— Held,  that,  aa  distinct  notke 
that  no  technicality  would  be  waived  had  beei 
given,  the  Respondent  was  entitled  to  avaO  hia- 
self  of  the  irregularity  in  the  notice  of  mc^tkB 
and  maintain  the  inioIment»  tlumgh  there  had 
been  a  correspondence  which,  standing  akne, 
might  have  led  tlie  Court  to  vacate  it.    In  ri 

LlMBHOLBK  WoBBS  CoitPAKT  '  -    "'        ^ 


2. Eniarging    Tivn9--Cqns,    Ord^  tttu 

r.2S.]  APlabitiflfvrflhfttcmemitrioftheendS 
the  Are  years  after  a  decree  had  been  made,  applit^i 
to  liave  it  inrolled,  alKl  obtained  an  order  acci^- 
ingly.    After  the  expiration  of  the  five  yeara.  be 
discovered  that  one  of  the  Defendants  was  dt*i 
and  having  then  revived  the  sQit,hc  applied  tohara 
the  decree  ini-eUed.    The  applieaUoa  was  lefeed. 
Patch  r.  Wabd  -         -  -  . 


*•  Interlocutory  Order—Jie^kagriagJ}  Aa 

order  was  made  staying  all  further  proceedings  ia 
an  administration  suiL  Some  yeats  aflervuds 
one  of  the  parties  beneddally  interested  presented 
a  petition  praying  that  this  order  might  he  dis- 
charged, and  that  certain  further  accounts  iBi<^t 
be  directed  against  one  of  the  executoiaL  tLis 
petition  was  dismissed  in  the  Court  bdow  on  tiie 
merits,  and  the  qrder  of  dijamy^«ifv|  ^^s  iazoUeJ :~ 
Held,  that  although  for  some  porposes  an  applka* 
tion  to  the  Court  of  Appeal  to  dtscharge  aa  uitirr 
made  on  motion  or  petition  iu  a  suit  is  tnat^  as 
a  new  application,  the  imolmeat  of  the  otdtsr  d:^ 
missing  the  petition  on  the  merits  piereated  ihe 
Court  from  entertaining  a  petition  of  lehearia^. 
Ollebknshaw  v.  Habbop      .  ..         .        " 


nraFECTOBffilP  laSKD^After-^ieqmred  PnmrTrfj 
—PossibiUfy  of  Future  Benefif-^Mond  O^a- 
tionJ]  The  C,  Raii4oay  Company  owed  mowV  to 
P.,  who  was  their  engineer  and  agc^nt.  for  pre- 
liminary expenses.  In  theyear  1866,  beltte  ihe 
railway  had  been  commenced,  the  C  Cotmaty 
sold   their  undertaking  to  three  other  nuTw^j 
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IKSFSOTOSSKIP  HEXD-^^eoiUinued. 
companies,  and  an  agreement  was  ezeoated  be- 
tween them  by  which  the  thiee  eompaniee  agreed 
with  the  C.  Company ,  among  other  things,  that 
the  contract  for  the  oondtructioa  of  the  railway 
sliould  be  given  to  P,  or  his  nominee.  P.  was  no 
party  to  this  deed,  but  was  empbyed  as  the  agent 
of  the  C  Cwnpany  in  preparing  it.  In  1867  F, 
executed  an  inspectorship  deed,  by  which  he 
covenanted  that  he  would  get  in  and  realise  ell 
his  estate  and  effects,  under  the  direction  of  the 
inspectors,  for  the  benefit  of  his  creditors,  to  be 
administered  as  in  bankruptcy,  and  also  that  he 
would,  whencTer  called  upon  to  do  so,  assign  to 
tho  inspectors  all  his  estate  and  effects  remaining 
undivided.  And  it  \vas  nrovide<I  thut  as  soon  a^ 
all  the  said  estate  should  do  fully  administered  or 
OJDsigned  to  tbe  inspectors,  the  deed  should  operate 
as  a  full  discharge  to  the  debtor.  In  1871  P. 
nominated  a  firm  of  contractors  for  the  oonstruo- 
tioQ  of  the  railway,  and  received  from  them  a  sum- 
of  £3500  for  so  aoing.  The  inspectors  claimed 
this  sum  as  part  of  hiis  estate : — Bdd,  first,  that 
as  P.  was  not  a  party  to  the  contract  between  the 
C.  Company  and  the  other  tliree  companies,  and 
as  there  was  no  evidence  that  the  C.  Ccmipany 
bad  constituted  itself  a  trustee  for  him,  the  ex- 
pectation of  his  deriving  a  benefit  from  the  con- 
tract was  not  such  an  interest  as  could  be  affected 
by  the  inspectorship  deed  :  Secondly,  that  the  in- 
spectorship deed  only  affected  property  which 
belonged  to  the  debtor  at  the  time  of  its  execu- 
tion, and  that  the  sum  in  question  being  after- 
ac(^uired  property  the  inspectors  were  not  entitled 
to  it.    Ex  parte  Pibbot.    In  re  Piebct     -       83 

nrTEKTIOir— WiU— 1  Vict.  c.  26,  s.  26     -     174 
See  DiviSB  of  "  Lands." 

IHTEBJEST  OH  XOBTOAOX— 2  VatM/tfr  of  Mort- 
gage— PaymefU  of  Intereet  before  Tranefer,"]  An 
estate  subject  to  a  mortgage  was  vested  in  C. 
upon  trust  to  set  apart  out  of  the  rents  a  fixed 
yearly  sum,  out  of  which  he  was  to  pay  the  in- 
terest on  the  mortgage  and  accumulate  the  residue 
as  a  sinking  fund  to  pay  off  the  principal.  In 
June,  1804,  the  interest  being  in  arrear,  the 
mortgagees  advertised  the  property  for  sale.  C. 
thereupon  applied  to  F.  to  nay  off  the  mortgagees 
and  take  a  transfer,  which  he  agreed  to  do.  The 
mortgagees  would  not  ston  the  sale  unless  the 
-whohi  arrear  of  interest  ana  their  costs  were  paid 
them,  which  F.  at  once  did ;  and  he  subsequently 
paid  them  the  interest  down  to  September.  18i)4. 
The  transfer  was  not  made  till  August,  1865,  and 
it  purported,  to  transfer  the  principal  sum  with 
interest  onlv  from  September,  1864.  A  contem- 
poraneous deed  was  executed  by  which  C.  pur- 
ported to  charge  the  estate  with  the  payment  of  a 
principal  sum  made  up  of  the  payments  by  F.  in 
1864,  and  the  costs  and  interests  thereon.  It  was 
admitted  that  this  deed  was  invalid,  as  bein;; 
beyond  the  powers  of  the  trustee.  A  bill  for  re^ 
demf>tion  having  been  filed  by  the  beneficial 
owners: — Held  (reversing  the  decision  of  Hcdl, 
V.C.\  that  P.  was  entitled  to  charge  in  his  ac- 
ix)iin(^  the  sums  paid  by  him  in  1864  for  interei$t, 
notwithstanding  tbe  form  of  the  deeds  of  1865, 
iod  the  fact  that  C.  was  guilty  of  a  breach  of 
;rust  in  allowing  the  interest  to  be  in  arrear. 

JOTTRELL  V.  Fm^KT    -  -  «  -       641 
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niTEBPLEABXB-**TicM)  Suits-^Coiie,']  A.  and  JS, 
both  claimed  goods  which  were  in  the  hands  of 
shipowners.  B,  had  mortgaged  to  C.  A,  filed  a 
bill  against  the  shipowners  and  B.,  claiming  the 
goods.  Then  C.  brought  an  action  against  tho 
shipowners  for  non-deliveiy,  after  which  C  was 
added  as  a  Defendant  to  A,'$  suit.  Then  the 
shipowners  filed  a  bill  against  C  to  restrain  the 
action,  and  an  injunction  was  granted  on  an  un- 
dertaking for  damages : — Held,  that  as  the  second 
suit  was  against  one  only  of  the  claimants,  the 
Pluiutifis  in  the  second  suit  could  not  have  their 
costs  as  on  a  biU  of  interpleader,  and  must  pay 
costs  and  damnges  to  the  mortgagee. — Order  of 
Bojcou,  y.C,  reversed.    L^mo  v.  Zeden    -     786 

DrYALID  XABBIAO£>*Deceased  wife's  sister-^ 
Separation  deed  ...  670 
See  Debt  gapablb  or  beinq  estdiated. 

IBISE  BAKKBUFTCT— Distribution  of  assets  74 
See  Joint  and  Separate  Adjudications. 

IBBEOUIiABITT— Debtor's  summons— Affidavit 
See  Debtor's  Suhmons.    2,  4.    [298,  824 

I  JOIHT  AHD  8EPABATE  ADJITDIGATIOHS— Dif- 

j  tribution  of  Aeaets— Irish  Banliruptof.']     One  of 
'  two  partners  was  adjudicated  bankrupt  in  Eng- 
lawi^  and  the  other  in  Ireland ;  they  were  then 
,  jointly  adjudicated  bankrupts  in  Ireland.    Most 
I  of  the  joint  creditors  were  m  England,  and  a  con- 
siderable part  of  the  assets  was  in  England:-^ 
Heldy  that  the  assets  in  England  would  not  be 
handed  over  to  the  assignees  in  the  joint  bank- 
ruptcy.   The  effect  of  a  joint  adjudication  after 
separate  adjudications,  discussed.    In  re  O'Rear- 
DON        ------       74 

JOIHT  AHD  SSPASATS  IBffSA'nB—Bahkrupiey 
— Htubartd  and  Wife — Quaei- Partnership.']  A 
trader  at  Brighton  married  a  widow  woo  was 
entitled  to  three-fourths  of  the  profits  of  a  Lon- 
don business.  He  afterwards  bought  the  remain- 
ing one-fourth  of  the  London  business,  and  cove- 
nanted with  a  trustee  that  three-fourths  of  the 
profits  of  the  London  business  should  be  for  the 
separate  use  of  the  wife.  A  resolution  was  duly 
made  for  liquidation  of  the  affairs  of  the  trader : — 
Held,  that  the  assets  of  the  London  business  were 
first  to  bo  applied  in  payment  of  the  creditors  of 
the  London  ousiness ;  and  that  only  the  surplus 
would  go  to  the  general  creditors.    In  re  Childs 

[608 

2. Partnership  ^Death  of  Partner — Bank" 

ruptcy  of  Survivors.']  Four  persons  carried  on  a 
business  in  partnership  under  a  deed  which  pro- 
vided that  the  death  of  a  partner  should  not 
dissolve  the  partnership,  but  that  the  business 
should  be  carried  on  by  tne  survivors  or  survivor, 
and  the  share  of  the  deceased  partner  ascertained 
at  the  next  half-yearly  stock-taking,  and  paid  to 
ilia  representatives  by  instalments.  Two  of  the 
partners  died,  and  after^rds  the  survivors  became 
oankrupt.  No  steps  had  then  been  taken  to 
ascertain  the  shares  of  the  deceased  partners :— 
Held  (affirming  the  decision  of  the  Chief  Judge), 
that  the  creditors  of  the  four  partners  had  no 
right  to  have  the  joint  assets  of  the  four  which 
remained  in  weeie  applied  first  in  payment  of 
their  debts. — mx  parte  Morley  (Law  Bep.  8  Ch. 
1026)  distinguished.    In  re  Smnov  -     578 
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JOIHT  COiSTRACI'^Partneri'^Deaih  of  one  Con" 
tractor — Share  of  ProfUs— Blank  in  AgreenMnt — 
Forties  to  Agreement  ^-  Evidence  of  Intention.'] 
Five  contractors  jointly  contractea  to  build  a 
harbour,  the  building  of  which  would  take  at  least 
Ave  yeara  Soon  afterwards  one  of  the  contractors 
died  : — HeUlt  that  his  estate  was  entitled  to  share 
in  the  profits  of  the  contract ;  and  that  those  pro- 
fits were  to  be  the  actual  profits  ascertained  wiiett 
the  contract  was  completed,  and  not  by  valuation 
or  by  sale  of  the  contract. — AnMer  v.  BolUn  (Law 
Bep.  14  £q.  427)  distinguished.^Tbe  deceased 
contractor  named  in  his  will  three  executors. 
Before  the  will  was  proved,  the  four  other  con- 
tractors signed  an  agreement,  in  which  they,  and 
also  the  executors  of  the  will,  were  the  parties,  a 
blank  being  left  for  the  names  of  the  executors. 
The  will  was  afterwards  proved  by  two  only  of 
the  executors,  and  those  two  executors  then  signed 
the  agreement : — Held,  on  the  construction  of  the 
agreement,  that,  though  signed  by  two  only  of  the 
executors,  it  was  binding  on  the  other  contrac- 
tors : — Heldf  also,  that  no  regard  could  be  paid  to 
evidence  that  the  other  contractors  expected  the 
concurrence  of  the  third  executor,  and  would  not 
have  entered  into  the  agreement  if  they  had  been 
aware  that  he  would  reivNUice.— Decree  of  Bacon, 
y.G.,  reversed.    HcOlean  v.  Kenmajod     -     886 

JUDGMENT — Foreign— Winding  up  in  England 
See  Foreign  Judoioent.  [657 

—  Infant — ^Estate  in  remainder  -  -  869 
See  JunoMfiNT  Cseditob.     2. 

— —  Mortgaged  estate  —  Law  of  Judgments 
Amendment  Act  ...  829 
See  Judgment  Creditor.    1. 

JtJDGMSHT  GBXDITOB  —  Law  of  Judgments 
Amendment  Act  (27  <fe  28  Vict,  c.  112),  ss,  1,  5— 
Equity  of  Bedemption — "  Delivery  in  FxectUion.**] 
!Equitable  interests  in  laud  are  within  the  1st  sec- 
tion of  the  27  &  28  Vict  c.  112.  Therdbre,  tf  a 
judgment  creditor  who  has  sued  out  an  elegit  is 
unable  to  obtain  delivery  by  -the  sheriff  of  his 
debtor's  lands  by  reason  of  Hife  legal  estate  being 
ocrtstanding,  he  must  apply  to  the  Court  of 
Chancery  to  remove  the  kapedim«it>  .and  the 
order  of  the  Court  wiil  boft  Mm*j  in  execution 
'Within  the  statute. — ^A  judgment  creditor  sued  out 
an  elegit  against  his  debtor,  who  had  no  other 
interest  in  land  than  an  equity  pf  redemption, 
and  the  sheriff  accordingly  returned  nil.  Soon 
afterwards  the  debtor  became  bankrupt.  The 
debtor  then  filed  a  b'dl  asking  for  a  declaration 
that  he  had  a  charge  on  the  debtor's  equity  of 
redemption  at  the  time  of  the  bankruptcy : — Seld^ 
on  demurrer  (affirming  the  decision  of  MdlinSj 
V.C.),  that  the  creditor  had  no  charge  on  the  land. 
Hatton  v.  Hatwood  ...     229 

2. XfOto  of  Judgments  Amendment  Act  (27 

A  28  Vict.  c.  112),  sa  1,  i^Bemainder- Infant- 
Petition  for  Sale — Erroneous  Betum  by  Sher^fJ] 
A  Plaintiff,  who  had  recovered  judgment  with 
damages  in  an  action  in  tort  against  an  inflBuit, 
sued  out  an  elegit  against  the  infant's  land  on  the 
judgment.  The  infant's  only  interest  in  land  was 
a  remainder  in  fee  expectant  on  the  death  of  a 
tenant  for  life,  which  produced  no  present  income 
to  the  infant  The  sheriff  returned  that  the 
infiELnt  was  seised  of  the  reversion  of  the  land  in 
fee  simple,  and  that  it  was  of  the  annual  value  of 
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£124,  and  that  he  had  delivered  the  premises  ts 
the  creditor.  The  creditor  then  presented  i 
petition  under  the  27  &  28  Vict,  c  112,  s.  4,  !ct 
a  i>ale  of  the  infant's  interest  in  the  land : — H^ 
first,  that  the  sheriff  had  no  power  to  sdie  ta 
estate  in  remainder  belonging  to  an.  infant,  ai>i 
therefore  the  judgment  creditor  had  acquired  lo 
charge  on  the  ixSant's  intere^st.  Secondly,  tint 
the  sheriff  having  erroneously  returned  that  tlr 
infant  was  seised  of  a  reversion  producing  a  pr- 
sent  income,  a  petition  for  sale  of  the  inflates 
interest,  which  was  a  bare  remainder,  was  iiKM:> 
sisteut  with  the  return  and  could  not  be  support ^1 
— The  decision  of  Malins^  V.C.,  reversed,  /»^ 
South  -         -         -  -  -  -    ' 


JUBISDIOTION  ->-  Bankruptcy   —   Partnership 
wound  up  in  Chancery       -  -    ISfi 

See  BAinEBXJPTOT  JrBia>icnoN. 

Damages — ^laght    and  air — Mandatory  is- 

junction       -  -  -  -    M 

See  DAifAGBB  UNDBB  Caibks'  Act. 

Fund  and  Defendants  out  of  juri«dict»n— 

Bombay  Civil  Service  Fund — SobmisaeQ 
to  jurisdiction  -  -  -     496 

See  Mutual  Insubakcb  Sgceett. 

lAHB  DrJTTBIOUBLT  AFFECTED— School  Board 
—Light        -  -  -  -     U9 

See  Odmfkkbation  c^tdeb  EixMEsn-AXi 
Eduoatioh  Act. 

LEABE — Covenant  not  to  assign     -  -     7S9 

See  CovBNAirr  not  to  assicx. 

-— —  Disclaimer  by  trustee  in  bankruptcy  -     581 
See  DiscLAiMKB  in  Banksuptct. 

lEITEB — Postiag  of-^-Reooveiy  by  sender       27 
See  BxLL  sent  by  Post. 

IEA8EE0LD8  FOB  TEAB8— WiU— Contniy  in- 
tention         -  -  -  -     1X4 

See  Dbvzsb  of  '*  Landb." 

£EX  LOCI  COHTRACTTTS— Deposit  of  English 
d^eds  with  German  fitm    -  >     «S 

See  DiPoaT  op  Dxbds. 

LIABILITY— Partnership— Acceptance    of  hiDi 
by  partner  -         -  -  -     6K 

See  AuTHOBiTT  OF  Pabtsteb. 

LICEBSE— To  assign  or  underlet     -  -     n9 

See  Covenant  kctf  to  assigx. 

LIEir — Solicitor — Charge— Property  r»^ved  IM 
See  SoLicrroB*8  Lien. 

UFE  IirSUBABCE— Commissioners  fior  ReductiiiQ 
of  National  Debt    -         -  -     S9T 

See  CoMXissioNBSs  fob  Bkductkbe  op 
Kational  Dbbt. 

■■■■  Mutual  insurance  society       -  -    491 

See  Mutual  Insubance  Socett. 

UOHT  AHI)  AIB— jBuZe  as  to  FortyHre  Degrm.] 
Per  the  Lord  Chanedhr  :-'The  fact  that  tbe 
height  of  a  buil^ng  above  an  ancient  light  is  not 
sreater  than  its  mstauce  is  not  concinsive  eri- 
dence  that  the  light  is  not  injuriously  aficted, 
but  is  prima  facie  evidence  of  there  being  no  eorh 
interference  with  the  light  as  the  Coort  viD 
restrain,  and  requires  to  be  rebutted  by  spedsl 
evidence  of  injury. — Obeenrations  as  to  evideDce 
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UOHT  AND  ATEt — continued. 
relating  to  obstrnction  of  air  as  well  as  light. 
City  op  Londok  Brewebt  CoMPAmr  v,  Tennajtp 

[212 

2.  Cfrant — Covenant  far  Quiet  Enjoyment 

— Injunction  against  Breach  of  Covenant — Proof 
of  Damage — Easement — Practice — Surveyor  ap- 
pointed by  Court.}    There  is  no  difference  in  tne 
right  of  an  owner  of  land  to  the  ordinary  ease- 
ment of  light,  whether  it  is  acquired  by  twenty 
years*  user  or  by  grant  from  tne  owner  of  the 
servient  tenement;  and  if  the  grant  is  accom- 
panied by  a  covenant  for  quiet  enjoyment  of  the 
premises,  such  covenant  does  not  enlarge  the  right 
of  the  covenantee  so  as  to  entitle  him  to  an  injunc- 
tion in  equity  to  restrain  an  obstruction  where 
the  damage  is  not  sufficient  to  enable  him  to 
maintain  an  action  at  law.— But  it  is  otherwise 
where    the    right  to  light   claimed  is  not  the 
ordinary  easement,  bat  a  special  right  created  by 
the  covenant:  in  which  case  a  Court  of  Equity 
will  grant  an  injunction  without  regard  to  the 
amount  of  damage.— Where  the  Court  was  not 
satisfied  from  Che  evidence  whether  the  wall  pro- 
posed to  be  built  by  the  Defendant  would  or  not 
be  a  material  obetruction  to  the  Plaintiff's  lights, 
the  Court  directed  a    temporary  screen  to  be 
erected  to  the  height  of  the  proposed  wall,  and 
appointed  a  surveyor  to  report  on  the  effect. 
JjBJBCB  V,  SCHWXD£&    ....      468 

SchooL  Board — Compensation  -     120 

Se^  C0HFE}7SATI0N    TNDEB  ELEMENTABY 

Education  Act, 

XIMITATION8— Statute  of— Express  trust-^Trus- 
te«s  of  insurance  society    -  -     495 

See  MtTUAL  Inbxjbance  Society. 

UQinSATIOH  BT  ABSAH0BMJ5M T— Action  in 
tort  against  debtor — Injunction  -  873 
See  iMJUNcney  m  BAKKBUFror. 

Costs       -----     144 

See  Costs  of  Liquidatioit. 

— -  Notice  to  sheriff  -  -         -     809 

See  Exbogtion  Cbxditob.    4. 
Refusal  of  Creditors  to  grant  discharge    718 

See  DlSCHABGE  is  BAinLBUFTCY. 

«— -  Besolution — Validity — ^Agreement  for  com- 
position -  -  -  -  588 
See  BIxetino  of  Cbeditobs.    2. 

•  Sale  of  property  to  liquidating  debtor — After- 
acquired  property  -  -  -  718 
See  DiscHABOE  in  Bankbuptcy. 

XOWEB  SCALE — Costs— Amount   of  mortgage 

debt 514 

See  Taxation  of  Costs. 

XUKAOY — Appointment  of  new  trustee — Female 
trustee         -  -  -         -     720 

See  Tbusteb  Acts. 

•  Inquisition  —  Inquiry   when   lunacy   com- 
menced       -         -         -         -     877 
-  See  iNQinsinoN  in  Lunacy. 

Person  of  unsound  mind  not  so  found — Suit 

by  next  friend         -  -  85, 878 

See  Next  Fbiend.    1,  2. 

HAJOBUT  of  SKABZHOIDBRS — Company^ 
Minority — Pleading,'\  Wheie  the  majority  of  a 
company  propose  to  benefit  themselves  at  the 

3 


KAJOBITT  OF  8HARSH0LDEB8 — conUnued, 

expense  of  the  minority,  the  Court  may  interfere 
to  protect  the  minority. — In  such  a  case,  the  bill 
is  rightly  filed  by  one  shareholder  on  behalf  of  the 
others  and  against  the  company. — Order  of  Bacon, 
V.C.,  affirm^.  Menibb  v.  Hoofxb's  Telegbafh 
l^oBxs  -         -         -         -         -     350 

XAKAOEB — Company — Delegated  power  -     891 
See  AuTHOBiTY  OF  Dibectors. 

XAITDATOBT  IHJOWCTIOH— /»yttnc/Jo»— Tres- 
paes — HightDay-^Water-pipet — Action  at  Law — 
Value— Motives,']  Where  water-pipes  had,  without 
the  consent  of  the  owner  of  the  soil,  been  laid  in 
the  soil  of  a  highway,  an  injunction  to  restrain 
the  oontinuanoe  of  the  pipes  was  granted ;  the 
owner  of  the  soil  not  bemg  left  to  his  remedy  at 
law,  and  not  being  required  to  establish  his  right 
at  law. — The  faets  that  the  soU  under  the  high- 
way was  of  no  value  to  the  owner,  and  that  his 
motive  for  applying  to  the  Court  was  not  con- 
nected with  the  enjoyment  of  his  land,  were  held 
not  to  be  reasons  against  the  granting  of  the 
injunction. — Decree  of  Jessel,  MCB.,  affirmed. — 
Deere  v.  Guett  (1  My.  &  Cr.  516)  commented  on. 
GooneoN  v.  Richabdson       .         -         -     221 


2. Building  completed — Successive  Actions 

at  Law."]  The  trustees  of  a  public  road,  in  making 
an  embankment  aoross  the  Plaintiff's  land,  built 
buttresses  encroaobing  on  the  land,  and  also 
turned  water  on  to  the  land  from  want  of  sufficient 
drains.  The  Plaintiff  brought  an  action  and 
recovered  damages,  but  the  trustees  continued 
the  encroachment,  and  the  Plaintiff  gave  them 
notice  that  he  should  bring  fresh  actions  till  they 
removed  it.  He  then  filed  a  bill  for  an  ii^* unction. 
The  Court  granted  a  mandatory  injunction  to 
restrain  the  trustees  from  continuing  the  encroach- 
ment and  nuisance.    Holmes  r.  Upton       214,  xu 

XABGIVAL  N0TX8— Bankers— Older  and  dis- 
position .  .  -  .  383 
See  Obdeb  and  Disposition.    1. 

MABIHX  IHBU]LUrGB->CoinmiS8ioii— Be-insur- 
ing  -----  525 
See  Bbokeb's  OoiiMiatiotf. 

1CA2UUA6E  8EfIT£EllSHT — Covenant  to  settle 
future  property  -  -  -  87 
See  Covenant  to  settle. 

ITATUffrATJ.TyQ — TTtC — MoHmain  Act-  Direc- 
tion to  reserve  the  pure  Personalty  for  Charity — 
Costs.']  A  testator  gave  the  residue  of  his  per- 
sonal estate,  which  consisted  of  both  pure  and 
impure  personalty,  to  trustees  upon  trust  to  sell 
and  convert  the  same  into  money,  and  out  of  the 

Sroceeds  and  out  of  his  ready  money  to  pay  his 
ebts,  funeral  expenses  and  legacies,  and  to  pay 
the  income  to  his  wife  for  life,  and  after  her 
death  to  raise  sufficient  to  purchase  certain  life 
annuities.  He  then  gave  some  pecuniary  lega- 
cies, including  a  legacy  of  £100  to  a  charity 
school,  and  bequeathed  all  the  residue  of  his 
personal  estate  to  three  charities  in  equal  shares, 
and  directed  that  the  three  last-mentioned  be- 
quests should  be  paid  and  satisfied  out  of  such 
part  of  his  personal  estate  as  could  be  lawfully 
applied  to  the  payment  thereof  and  which  should 
he  reserved  by  his  trustees  for  that  purpose: — 
Held  (reversing  the  decision  of  Widens  V.C), 
that  the  direction  respecting  the  payment  of  the 
P  2  1 
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residuary  bequoets  was  oquivalent  to  a  diieoUoa 
to  marsnall  the  assets  in  favour  of  the  tJiree 
charities ;  and  that  the  dcibts,  funeral  and  testa- 
mentary expenses  and  legacies  other  than  the 
legacy  to  the  school,  must  oe  paid  primarily  out 
of  the  impure  personalty: — That  the  direction 
to  marshnll  did  not  apply  to  the  legacy  to  the 
school^  'which  must  fail  only  in  the  proportion 
"which  the  impure  bore  to  the  pure  personalty :— «- 
Tiiat  the  costs  of  the  suit  were  iiK;luded  under 
testamentary  expensea,  and  must  oe  paid  prima- 
rily out  of  the  impure  persomilty. — Wills  v.  Bowrjis 
(Law  Rep.  16  Eq.  487)  followed.  Muuss  v.  Hab- 
KiaoN  -         -         ^         _         -         81$ 

XSSXnrO  of  OBSDISOU^Bankruptc^Bes^- 
MionforCom^sition — A$86t8  exceeding  JAabiiiUm 
— Motive  of  Kindness  towardt  Debtor^^DissenU&nt 
Creditors^BanJcrufotcy  Act,  X8G9  (32  d:  33  ticL 
c,  71),  88, 126, 127.]  The  statement  of  the  debts 
find  assets  of  a  liquidating  debtor  shewed  that 
his  assets  covered  his  liabilities,  but  hie  principal 
assets  consisted  of  houses  which  were  heavily 
mortgaged.  The  majority  of  creditors  passed  a 
resolution  to  accept  a  composition  of  10&  la  the 
pound.  A  dissentient  creditor  applied  to  set 
as'de  all  the  proceedings,  producing  evlilence  thai 
the  debtor  had  undervalued  hia  property.  .  The 
debtor  filed  an  affidavit  stating  that  his  creditors 
accepted  the  oompoaitlun  with  a  full  knowledge  of 
the  htate  of  his  property,  and  from  a  disire  to 
assist  hiqi  and  prevent  his  being  completely 
ruined,  and  also  to  avoid  waiting  for  the  realiza- 
tion of  the  property,  which  would  have  taken  a 
considerable  time : — Held  (ofiSrmii^g  the  decision 
of  Bacon^  O.J.),  that  as  the  dissentient  creditor, 
as  well  as  the  others,  knew  that  the  assets  ex- 
ccaded  the  liabilities,  there  was  no  ground  for 
^tting  aside  the  proceedings.    Ex  j^rte  Lu^sley. 

JAfeHARPgR-*  -      .       -    ■        -  -      'ft^tf 

9.  —  Bankfwptcy^—IAfiUdatitfti  by  Arrange- 
mtvt—Besolution  0/  Creditori'-ClcMaeauiiMrvsii^ 
Trustee  to  agree  to  a  Composition^Batikruptcy 
Act,  1869,  88,  20,  127— Resolution  parUy  uUra 
trtres.]  A  debtor,  partner  in  a  firm,  h&ving  fiW 
»  petition  for  liquidation  by  arrangement,  a 
general  meeting  of  his  creditors  -was  held,  at 
which  the  requisite  majority  of  his  Joint  and 
separate  creditors  passed  a  resolution  agreeing  to 
w  liquidation,  appointing  a  trustee  and  oom- 
znittee  of  inspection,  and  granting  the  debtor  his 
discharge.  The  resolution  also  contained  a 
QlauBe  authorizing  the  trustee  to  sell  to  the 
mother  of  the  debtor  his  reversionary  interest 
mxder  his  father's  will  at  such  a  price  as  would 
pay  the  costs  of  the  liquidation  and  a  composition 
of  Is.  in  the  jwund  to  his  separate  creditors. 
This  resolution  was  registered :— HeW,  that  the 
clause  authorizing  the  trustee  to  sell  (he  rever- 
aioaary  interest  was  uUrh  vires  and  void ;  but  that 
the  rest  of  the  resolutions  were  not  thereby  ren- 
dered invalid,  and  that  the  liquidation  must  pro- 
ceed in  the  ordinary  course.  £x  parte  Browning. 
In  re  Marks  .  -  .  «         5g3 

lBBJOataEBr-D:s8olved  Comukm/Sl^rekMers 
— Creditor* 8  Bight  to  sue—Muttifariousnese—De' 
viurrtr  ore  tctiiw.]  A  bill  was  filed  against  a 
railway  company  by  a  creditor  and  shareholder 
of  the  company  on  behalf  of  himself  and  ell 


XIBJOIHDES— eofiiuittdd. 

other  creditors  and  shareholders,  and  stated  that 
under  an  Act  of  Parliament  the  company  was  %» 
transfer  its  property  to  another  railway  compaoj. 
and  be  dissolved,  the  purchasing  company  issnbig 
to  the  selling  oompany  stock  to  a  larjge  amooiat ; 
that  the  proceeds  of  tne  sale  of  tlie  «tock  were  t» 
be  applied  by  the  selling  company  in  diarhaige  of 
certain  liabilities,  and  the  soiplna  wa«  to  be 
divided  between  the  ciediton  and  prefoeotial 
shareholders;  that  the  selling  oompaay  had 
transferred  its  property,  but  had  not  paid  iU 
oreditoBs  or  shareholders;  and  the  bill  pcaved 
that  the  oompany  might  be  woirod  np  aad  tLr 
aoconnts  take^: — Ueld  (affiimii^  the  onki'  cf 
Malins^  V.G.),  that  a  demoner  to  the  bill  m 
want  of  equity,  would,  not  JUe^4Nqt^-HsI(^  thiit 
the  bill  was  delhtii^ble  for  multifariousneBi  aod 
misjoinder,  by  reason  of  the  adverse  intere:«ts  uf 
the  preferential  and  ordinaiy  shareholders,  tud  a 
demurrer  ore  tenm  allowea.    Wam>  r.  SrmsG- 

B0UJ2NX  AND  S0EXSNB8S  RaILWAT  CoMPAHT      4SS 

UXXOEAHDXm  07  AflSOGCATIOH— Sutenbei^^ 
See  ScpsoioBEB  of  VLemouaxdvm,      [tt 

MBIAKK  I  Conveysnce  of  mora,  than  fesaota*  in- 
tended— ueneral  woida— AdmidsioQB 
See  Pboof  or  Seisev.  [Hi 

La  w*^Belief  against    -  -         -    4M 

See  £xBOCTioir  CaEDixoB.    4. 

Proof  in  baokruptej     -  -  ^    MS 

See  Oboss  Aocbptanodm. 

liaBAL  OmiOATI(»r--AfteNaofluned  prapertv 
— Inspectorship  deed         -  -      tt 

See  iMSPBCToiiSHtp  Diekd. 

XOBTGAOS— Ckuts  of  mortgagee  fn  interpleider 
suit    -  -         -  -  -     718 

Bee  iKTERPLEADmt. 

— -  Interest— Transfer        -  -  -     MI 

See  Intebkst  on  MoBrOAas;. 
Judgment   Creditor  —  Law   of   Judgm^ctfr 

Amendment  Act     ...     ffB 

See  Svna^itKKr  Cssditob.    1. 
Property  occupied  by  WlO£rahipT->^(4^ 

i&e 'CoNHTBrcTrrK  pSSS?      ^  '  •      [?f 
Redemption  suit — ^Disooverr  of  acoounta  89 

See  DiscovDiT.    1.       "  '  ' 
Trade  fixtaf«»-Bill  of  sale-^Uaderiease   TV 

See  Reoistbation  of  Biocfor  Akxx 
Taxation  of  costs— Lowcdr  soale         -     Ut 

See  Taxation  of  Cosisl 

IIOBTIIAIK— MaEBbalUng---Dn«otiaD  to  Dsecne 
pure  personalty  for  ohaiity  -     816 

See  mABSBAhLDIQs 

XOTiVJB— Soit  for  injnnctioD— Bight  to  soO  of 
highway  -  -  -  -  «SII 
See  IfANDATomr  Injvnotion.    1. 

— -^  Resolution  for  compositioa — Kindness  to- 
wafds  debtor  ...    fg$ 

See  MBBTHfo  or  CafiimoBS.    1. 

MUITirABI0UBirB88  —  Bai  against  disbolml 
company  .  ^  .  .  4ss 
See  HiajoiNCER.    2. 

WaVriTUCrrY  or  ACIIOXB  — KaodatoTy  In- 
junction       ...         214,  a. 

See  Masdatobt  Injukctiox.    2. 

mnrTTAl  CRES^nB^Bankmpiey^Sei'if'- Se- 
cured Debt— Bankruptcy  Act,  1869,  s.  ».]  jR  ^ 
Co,  had  business  tmnsactio&s  with  a  tadtf  «W 
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4)ecame  bankrapt,  and  at  tbe  time  of  the  bank- 
ruptoy  tbe  bankrupt  owed  B.  A  Co.  £8010,  and 
B.  A  Co,  owed  the  oanknipt  £88 ;  but  the  buik- 
rapt  held  goods  of  B,  A  Co.  upon  which  he  had  a 
lien  for  that  atuount.  The  trustee  in  the  bank- 
ruptcy maisted  that  B,  &  Co.  should  pay  the  debt 
of  £88  before  the  goods  were  delirered  ap  to 
them,  and  tb&t  they  should  pn^e  for  the  whole 
^um  of  £30 1(^  against  the  bankrupt's  estate :~ 
H^ld  (reversing  the  decision  of  the  Registrar), 
that  B.  &  Co,  were  entitled  to  hare  the  sum  of 
£88  00t  off  against  their  chiim,  so  as  to  Aree  the 
goods  IVom  the  lien,  and  to  prove  fbr  the  balance 
tigahist  the  bankrupt's  estate.  Ex  parte  Bab- 
mETT.    In  re  Deve2e  -  -  -  -     293 

jnmjAI  IFSTmANCE  society-^  JTmi*^  and 
Defendants  out  of  Jurudiction — Payment — 7Vu«- 
teet — Statute  of  Limitations — Express^  Trtist,'}  A 
bill  was  filed  uguinst  four  trustees  in  India  of  a 
fund  in  Indiaj  and  one  formal  Defcndaot  in  Eng- 
land, to  recover  money  payable  in  England^  The 
trustees  were  served  out  of  the  furisdftctlon,'  ap- 
|yfared  and  answered,  and  entered  into  evidence : 
— HM^  that  as  the  Defendants  had  not  deitturred 
or  pleaded  or  moved  to  discharge  the  order  for 
a^lrtice,  the  Court  might  determine  the  questions 
iMiCtreen  the  parties. — By  resolutions  of  an  asso- 
ciation in  the  nature  of  a  benefit  society,  certain 
pdi^onB  were  to  be  given  to  the  widows  of  the 
members,  and  each  member  was  to  pay  to  the 
sMBociAtSfm.  a  pex)oentage  <m  his  ineomek  S&ic 
months  afterwards  the  operation  of  these  resolu- 
tions was  suspended  i^-'HMy  that  the  widow  of  a 
member  who  oad  not  paid  or  tendered  the,  veqjfii* 
fiite  percentage  had  no  claim  to  a  pension  under 
the  resolutions. — The  funds  of  the  association 
w^ie  vested  in  trustees:— iTsJ^i^  that  neither  they 
nor  the  ossociaUoa  wev9  trustees  tov  jtUe  widow  of 
any  member,  so. as. to  prevent  the  claim  from 
l)oing  barred  by  lapse  of  time. — Decree  of  Bacon, 
V.C.,  varied.    Edwards  b.  Wabj^est  -     496 


NEXT  JBIESD— continued. 
after  the  order  on  further  consideration  a  com- 
mittee was  appointed  in  the  lunacy :  —  Ihld 
(varjring  the  order  of  Wickens,  V.C.),  on  petition 
by  the  lunatic  and  his  committee,  that  all  the 
proceedings  in  the  suit  after  the  appointment  of 
a  receiver,  were  unauthorized  and  improper,  and 
that  all  proceedings  nfter  the  finding  on  the  in- 
quisition were  irregular  and  void,  and  that  M.  A 
P.  must  make  good  to  the  lunatic's  estate  tho 
sums  paid  to  the  accountant,  and  tbe  sums  paid 
to  themselves  and  the  Defendant's  solicitors  for 
costs  Qess  the  costs  up  to  the  appointment  of  the 
receiver),  and  must  pay  the  costs  of  the  Petition, 
both  before  the  Vice-Chancellor  and  the  Court 
of  Appeal,  as  between  Mlkitor  and  dlient.  BflALti 
V.  Smith  ^         .         «         -         .       85 
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Fenon  of  Unsound  Mind — Partition 


ITAVIGABLS  HITEB^OUtruot'.on  of    . 

See  OfiSTBUCTIOIl  of  NAViUA^lOlf. 

JfEGUOENCE — Marine  inauranoe  " 
£hbs  BftoKift's  Cammiasnosi. 
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•^Snit  ly  Petwn  of  Uneound 
Mind  not  found  80  hy  Inquisition-^ Lunaetj.]    B.  i 
having   1)ecome   of  nusonad   mind,  his  family  ' 
ap^ic^  to-  8.J  biav  agont,  io  render  aoAeimf^    A* 
oensulted  his  aoliottora,  M,<kP,,  who  in  August, 
1871,  filed  a  bill  in  the  name  of  B.  by  a  next  , 
friend^  who  was  fi  stranger  to  the  family,  ftg&IIUir 
S,  {pr  an  account.  A  receiver  was  Appointed,  and 
jn  December,  1871,  witi)o«t  notice  to  tbe  family, 
the  cause  wa9  heard  as  a  short  cause,  and  a  de- 
cree made  directing  .accounts  and  inquiries.    In 
March,  1872,  B,  waa  found  luriatic,  of  which  M, 
jk  P.  had  full  notice.    On  tbe  6th  oC  J^ms^itdTfiV 
the  Chief  Clerk  made  his  certificate,  aud  on  the 
29th  of  June,  1872,  the  cause  was  heard  on  fur- 
ther consideration,  and  4in  order  made  ^UroeVAX 
the  cosits  of  both  parties,  ad  bt  tween  solicitor  and 
client,  to  be  paid  out  of  the  moneys  in  tbe  hands  ; 
of  the  receiver.    In  the  accounts  of  tbe  ^'ecidver  [ 
as  passed  were  also  included  considerable  sums  i 
for  nis  poundage  and  for  the  employment  of  an  I 
fiooountaut  to  investigate  the  books.    Some  time  | 


Suit^Sale  of  Real  Estatfi— Lunacy  Betjuliuion 
Act,  1862  (25  &  26  Vict.  c.  86),  s.  l^^Trustee  Act, 
1852,  8.  1.1  It  is  irregular  for  a  bill  to  be  filed  b^ 
a  person  of  unsound  mind  not  so  found  by  inqui- 
sition, by  his  next  friend,  for  the  purpose  of 
dealing  with  the  real  estate  of  the  person  of  un- 
sound mind. — A  bill  was  filed  by  a  person  of 
unsound  mind  not  so  found,  by  his  next  friend, 
for  a  partition  or  sale  of  real  estate,  and  a  decree 
for  sale  was  made.  A  petition  was  afterwards 
presented  under  the  Trustee  Act,  1852,  for  an 
order  vesting  the  estate  of  the  Plaintiir  in  the 
purchaser.  The  Court  refused  to  make  the  oitler, 
considering  that  the  suit  was  irregular,  but  as  the 
Plaintiff's  share  was  only  £200,  and  she  had  no 
other  property,  the  Court  Erected  an  application 
to  be  maae  in  Lunacy,  under  the  13th  section  of 
the  Lunacy  'Regulation  Act,  18G2,  for  a  sale,  and 
permitted  tho  petition  to  be  amended  for  thnt 
purpose.    Halfhide  v.  Robixson    -  -     873 

SOMIKAL  BEFXKBAHT-^ppeal  by  *-  761 
Ses  &S0UB1TT  FOR  Coim. 

KOTABT— Protest  of  bill  of  exchange  -  691 
See  NorrcE  op  DnmoNorn. 

HOTIGZ — ^Appeal  motion — ^Vacating  iarolment 

See  IvBoXfUENT  or  Decsiieb.    !•        [266 
■       Constnictiv^-'^artnerblnp  property*^Tit]« 
of  occupier  •         -         -         -      79 
See  OomtrsucnvB  Notice. 

-»«-^  Directors  of  company— fiAle  of  shares     691 

See  AKJTBOBtTt  OP  DmBCfTDBS. 

-»—  Disclaimer  of  case  by  trustee  in  bankruptcy 
See  DtscLAiMEB  jk  BAKKJtrrrcT.      [588 

^Insolvency — Payment  on  eve  of  bank- 
ruptcy ...  -  -  595 
See  pRAUDtLEirr  Pretehence.    1. 

Interest  of  tenautr- Specific  performaiweiiT 

See  Notice  of  Tenant's  Imteiubbt. 

Right  of  Way     •         -         -         -     Ul 

iSS^e  BimflTiTTTED  Way. 

Sheriff  ih  possession — ^Petition  for  liquida- 
tion -----  600 
See  Execution  Ckeditor.    4. 

KOTIGX  Of  DJSSji^H u lii^— Bankruptcy — AdjuOi' 
cation— Evidence — Appeal — Foreign  Bill  of  Ex" 
ehatiye — Protest  by  Sotary.]  Where  it  is  intended 
to  rely  on  the  insutficienoy  of  the  evidence  of 
trading  or  other  facts  to  impeach  the  validity  of 
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an  adjudication  of  bankruptcy,  the  objection  ought 
to  be  taken  in  the  first  instance,  when  the  insuffi- 
ciency maybe  cured  by  additional  evidence.  The 
holder  of  a  foreign  bill  of  exchange  which  was 
dishonoured  by  the  acceptor,  had  it  duly  presented 
and  protested  by  a  notary  public.  In  the  notice 
of  dishonour  which  lie  sent  to  the  drawer  he  in- 
formed him  that  the  bill  had  been  "  duly  presented 
for  payment  and  returned  dishonoured,"  but  made 
no  mention  of  the  protest  by  the  notary : — Held, 
that  the  notice  of  dishonour  was  sufficient.  Ex 
parte  Lowenthal.    In  re  Lowknthal  (No.  2)  691 

NOTICE  07  TENANT'S  INTEBEST— Fendor  and 

Purchaser—Bpecifie  Performance —  Tenancy — 7n- 
quiry^  The  conditions  of  sale  of  a  public-house 
stated  that  it  was  in  the  occupation  of  a  tenant. 
A  brewer,  intending  to  use  the  public-house  for 
the  sale  of  his  beer,  agreed  to  buy  it.  Ho  after- 
wards learnt  that  it  was  under  lease  to  another 
brewer  for  a  term  of  which  eight  years  were 
unexpired : — Held  (affirming  the  deoree  of  the 
Master  of  the  Rolls),  that  the  purchaser  was  not 
bound  to  ascertain  from  the  tenant  the  terms  of 
his  tenancy :  and  that  in  such  a  case  the  vendor 
Gould  not  enforce  specific  performance.  James  v. 
Lichfield  (Law  Rep.  9  E^.  51)  observed  upon. 
Caballero  v.  Hentt  ...     447 

HtJISANCE— Obstruction  of  river  -  -  428 
See  Obstruction  of  Navigatiox. 

Smoke     -  -  -  -  -     706 

See  Smoke. 

OBSTBUCnON  07  NAVIGATION  —  iV^v/^o&Ze 
J^iver — Nuiianee  —  Injuntilion  —  Conservators  — 
Benefit  of  Trade."]  A  wharf-owner  drove  piles 
into  the  bed  of  a  river,  extending  the  wharf  so  as 
to  occupy  three  feet  out  of  a  breadth  of  about  sixty 
feet  available  for  navigation: — Held^  that  this 
ivas  such  an  obstruction  as  would  be  restrained  at 
the  suit  of  a  municipal  corporation  empowered  by 
Act  of  Parlinment  to  remove  obstructions. — Decree 
of  the  Master  of  the  Rolls  affirmed. — Heldy  per  the 
Master  of  the  Rolls,  that  an  owner  of  land  at  the 
side  of  a  public  navigable  river  has  no  right  to 
«rect  on  the  bed  of  the  river,  for  tlie  benefit  of  his 
own  trade,  any  structure,  whether  any  actual  ob- 
struction to  the  navigation  of  the  river  will  or 
will  not  be  thereby  occasioned ;  and  any  benefit 
to  his  own  trade  is  too  remote  to  be  held  for  the 
advantage  of  the  public  generally,  and  so  to 
justify  the  erection.  Hex  v.  Rusml  (6  B.  &  C. 
566)  disapproved  of  by  the  Master  of  the  Rolls. 
Attorney-General  v.  Terry         -  -     423 

OBSTBUCTION  07  BIGHT  07  WAY— Obstruction 
by  grantor— Right  to  deviate  -  111 
aee  Substituted  Way. 

OOCUPIEB— Notice  of  title  of         .  .       79 

See  Constructive  Notice. 

077IOIAL  IIQUIBATOB  — Pavmenf  of  Costs,'] 
Wiiere  an  application  of  an  official  liquidator  is 
Tefused  with  costs  the  order  will  be  that  the 
official  liquidator  do  pay  the  costs.  In  re  Para- 
ouAflsu  Steam  Tramboad  Company.  Ferrao's 
Case     .-..._     355 

8.  —  Winding-up— Costs.]  Where  the  official 
liquidator  of  a  company  appears  as  a  Respondent 
in  an  appeal  in  the  winding-up,  and  his  costs  are 
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not  payable  by  any  party  to  the  appeal,  they  wiB 
not  be  given  out  of  the  estate  by  the  Goiirt  ^ 
Appeal ;  but  he  will  be  left  to  apply  for  then  t.> 
the  Judge  of  the  Court  below,  who  will  order  paj- 
ment  of  them  out  of  the  estate  unless  be  aet^ 
reason  to  the  contrary.  In  re  Whkai.  Ytvt45 
Mining  Company.    Wescomb's  Case         -    &$& 

OBDEBr-^Inrolment  of— Application  to  diaeban^e 
order  '  -  -  -  -    410 

See  Inrolment  of  Decree.    3. 

OBDEB     AND     SIHFOfllTION  —  Bankrmj^e^  — 

Bankers'  ''Biarginal  Notes*'— DeUm  due  in  &e 
conrse  of  Trade — Bankru^ey  Aat^  1869,  t.  15. 
8u5-8.  5.]  Sums  retained  by  bankers  gainst 
acceptances,  and  for  which  th^y  have  given  mr* 
ginol  notes,  are  not  debts  due  to  the  bankmpt  h. 
the  course  of  his  business  within  the  otUtr  a&l 
disrposition  clause,  Bankruptcy  Act,  1869.  s.  \'\ 
sub-s.  5.  The  expreDsiou  *' debts  due"  in  t^&t 
clause  is  not  to  be  ooofined  to  debts  pTe^-QtlT 
pavable,  but,  on  the  other  hand^  will  not  icdsde 
debts  which  were  only  contingent  at  the  tcm- 
mencement  of  the  bankruptcy.  Ex  parte  K£ar. 
In  re  Fabtnedgb        -  -  -  -     58S 


2. Bankruptcy  —  Bepuied  Ointer  —  i*ar- 

chaser^s  Goods  in  the  Bonded  Wareh&ust  of  a  tkiri 
Party  in  the  name  of  the  Vendor — Cmstam  ^f 
Trade— Delivery  Order — Bankruptey  Aci,  iSd* 
(32  A  33  Viet,  c.  71).  «.  15,  sub-t.  5.]  At  the  tisL^ 
of  the  presentation  of  a  petition  for  liquidatioii  Ir 
arrangement  certain  butta  of  whisky  which  had 
been  sold  by  the  debtors  to  the  Appellants  v&y 
lying  in  the  bonded  warehouse  of  a  third  per»-a 
at  Leitli,  in  the  name  of  the  debtors.  No  delirefy 
order  had  been  given  to  the  purcliaaeiB  before  tb« 
tiling  of  the  petition,  and  tney  were  ignorant  m 
what  warehouse  the  whisky  was  lying: — Edi 
(reversing  the  decision  uf  the  Chief  Judge  iu 
Bankruptcy),  that  the  principle  of  £c  parfr 
Walking  (Law  Rep.  8  Ch.  520)  applied,  and  tbst 
the  custom  of  the  spirit  trade  excluded  the  re- 
putation of  ownership,  although  the  whisky  «k> 
in  the  warehouse  of  a  third  party  and  not  in  Ihtt 
of  the  vendors : — Held^  also,  that  the  fiiet  of  tbt 
delivery  order  not  having  been  given  to  the 
purchasers  before  the  oommeneement  of  the 
liquidation  did  not  rui^  a  reputation  of  owner- 
ship in  the  vendors.  Ex  parte  \x\rs^  !•  n 
CorsTON  -         -         -         -         -    6tt 

3.  Bankruptcy — ReptUed  Ovpner—G<»cdf 

sold  and  taken  back  on  Hire — Bankruptcy  Aft, 
1869,  8.  15,  sidhs.  5.]  A  draper  in  Londomy  beio? 
the  owner  of  household  furniture  which  was  in  bis 
dwelling-house  and  shop,  signed  a  written  agra^ 
ment  by  which  he  sold  the  furniture  to  a  fomiturB 
dealer  and  hired  it  back  at  a  rent  of  12*.  6^. » 
week.  He  remained  in  the  use  and  oceopatioa  cf 
the  furniture  under  the  agreement  for  more  tbsn 
four  years,  and  then  filed  a  petition  for  lioiud»tinc. 
under  which  a  trustee  was  appointed: — Beid. 
that  the  furniture  was  in  the  onler  and  dispfts* 
tion  of  the  debtor  as  the  reputed  owner  at  the 
commencement  of  the  liquidation,  snd  that  tin 
trustee  was  entitled  to  it — Linghian  T.Bigyi{l 
B.  &  P.  82)  and  Lingard  v.  Mestiter  (IB.*  C 
308)  followed.  Ex  parte  Watkin*  (Law  B<p. 
8  Oh.  520)  distinguiriied.  Ex.  parte  LovxEtw- 
In  re  Johes  (No.  2)       -  -  -    •! 
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PACKIKO  OF  QOODS— Apparent  poBsession^-BilV 
of  sale  -  -  -         -     897 

See  Afpabskt  Possession. 

FAID-TrP  8HABE8~  Contract  -  -     554 

See  CojfrBAOT  pob  paid-up  Shares. 

Payment  by  money's  worth     -  -     855 

See  Payment  fob  Shabxs  bt  Monet's 

WOBTH. 

Qualification  of  director  -         -     108 

See  Qualification  of  Dibectob. 

Subscriber  of  memorandum     -  -       60 

See  SuBSOBiBva  of  Memobandum. 

PABTXnOK  SUIT  — Person  of  unsound  mind- 
Next  friend-  -  -  -  373 
See  Next  Fbiend.    2. 

PABTHZBSEIP— Authority  to  accept  bills  685 
See  AuTHOBiTT  of  Pabtneb. 

Bankruptcy  —  Proof    against  co-portner — 

Devastavit  »•         -  -  -     686 

See  Pboof  aqainbt  Oo-pabtneb. 

Bankruptcy— Husband  and  wife       -     508 

See  Joint  and  Sepabatb  Estates. 

Joint— Contract— Share  of  property— Death 

of  one  contractor     -  -         -     886 

See  Joint  Contbacf. 

Property  occupied  by  firm— Mortgage      79 

See  CoNSTftuonvE  Notice. 

Winding  up— Sale  of  business— Solvent  and 

insolvent  partners  -         -  -     198  i 

Se^  Bankbuptct  Jubisdigtion.  | 

PATZHT — Sealing  of— Examination  of  witnesses  , 
See  Sealing  of  Patent.    2.  [633 

Sealing  of— Priority     -  -         681,683 

See  Sealing  of  Patents.    1, 2. 

''  PAYEE  Hr  GOOD  PATTH  "—Fraudulent  prefer- 
ence—Bankruptcy Act,  1869,  B.  92    595, 

[752 
See  Fbaudulent  Pbefebence.    1,  2. 

PAYXEHT — Debt  of  petitioner  in  winding-up  511 
See  WiNDiNO-up  Petition. 

Debtor's  summons— Creditor's  debt — Re- 
ceiver -  -  -  -  138 
See  Debtob's  SumiONS.    1. 

Execution  creditor — Payment  before  seizure 

See  Execution  Cbedftob.    1.  [301 

Shares — Money's  worth   '        -         -     355 

See  Payment  fob  Shabes  bt  Money's 

WoBTH. 

PATXEHT IHTO  COUBT— To  abide  the  event  of 
action— Bills  of  Exchange  Act  -  879 
See  Cbeditob  holding  Seoubitt. 

PATXBHT  FOB  SHABE8  BT  XOHETS  WOBTH 

— Gonirihutorp — Paid-up  Sharee — Compromiee — 
Ompaniee  Act,  1867  (30  d:  31  Vict.  o.  181),  a.  25.1 
An  action  was  brought  against  a  company  formed 
before  the  passing  of  the  Companie$  Act^  1867,  and 
the  company  submitted  to  judgment  for  a  sum  of 
money,  part  of  whicli  was  to  he  paid  by  crediting 
a  certain  shareholder  with  a  sum  sufficient  to 
make  his  shares  fully  paid  up.  An  order  was 
soou  afterwards  made  ror  winding  up  the  com- 
pany:— Held,  that  the  shareholder  was  not  a 
contributory  in  respect  of  these  shares  as  not  fully 
paid : — Held,  also,  that  the  case  did  not  come 
^thin  the  provisions  of  the  Companies  Act,  1867, 
S8  to  naid-up  shares.  Order  of  Bacon,  Y.C, 
affirmed.  In  re  Pabaouassu  Sizam  Tbahboad 
^BiPANT.    Febbao'sCaeb  -         -         -     855 


PEBMAHERT   DEPBOVEXSIITB  —  Proceeds  of 

sale  of  timber-Settled  Estates  Act  681 
See  Settled  Estates  Act. 

PEBSOE  07  UEBOVED  XIED— Next  firiend  85, 
iS^  Next  Fbiend.    1,2.  [373 

PEnnOE— Winding  up       -  -  -     51X 

See  Winding-up  Petition. 

PUASIEO — Bill  by  one  shareholder  on  behalf  of 
others  «         -         -         -     850 

See  Majobitt  of  Shabbholdebs. 

Misjoinder  -  -  -  -     488 

See  MisJOiNDEB. 

POUGT  OF  ASSTTBAECE — Commissioners  for  He- 
duction  of  National  Debt — Fraud— Mis- 
representation as  to  age    -  -     397 
See  CoMMissiONEBs  FOB   Beduction  of 
National  Debt. 


POS8E88IOE— Apparent— Bill  of  sale 
See  Appabent  Possession. 


Cutting  timber  - 
iS^  Waste. 


-  697 

-  116 


POffT  OFFICE — Recovery  of  letters  by  sender — 
French  post  office    -  -         -       27 

See  Bill  sent  bt  Post. 

FBACnCE — ^Appeal  by  one  of  two  defendants 

[561 
See  Seoubities  fob  Bilui  of  Exchange. 

Appointment  of  new  trustee   -         -     780 

See  Tbusteb  Acts. 
-^—  Bankruptcy — Costs  of  trustee  -     479 

iSMTBUSTKB  IN  BaNKBUPTGT. 

—  Bankruptcy — Debtor's  summons — Affidavit 

See  Debtob's  Summons.    2,  4.    [898,  894 

Bankruptcy— Be-hearing    -     187,  305,  667 

See  Re-heabino  in  Bansbuptot.  J — 3» 

Concurrent  suits — ^Transfer  of  cause   58, 887 

See  Concubbekt  Suits.    1,  2. 

Costs — Two  suits  in — Nature  of  interpleader 

See  Intebpleadeb.  [786 

Exceptions  to  answer— Discovery      69,  364, 

See  DiscovBBT.    li-4.  [  376,  762 

—  Forma  pauperis  -  -  -  -     148 

SeeFoBMjL  Paufebis. 

Hearing  in  camerd        -         -  -     582 

See  Heabino  in  Cameba. 

Injunction^Light  and    air— Appointment 

of  surveyor  by  the  Court   -  -     468 

See  Light  and  Aia    2. 

'-^—  Inrolment — ^Enlarging  time — Death  of  De- 
fendant -  -  -  -  269 
See  Inbolment  of  Deobeb.    2. 

—  Inrolment — Interlocutory  order  -     480 

See  Inbolment  of  dIbobee.    3. 

Inrolment — ^Vacating  inrolment         -     266 

See  Inbolment  of  Decbee.    1. 

—  Lunacy — Inquiry  when  lunacy  commenced 

See  Inquisition  in  Lunacy.  [677 

Next  friend— Person  of  unsound  mind 

See  Next  Fbiend.    1,  2.  [88,  373 

—  Production  of  documents         -  -     569 

See  Pboduction  of  Doocments. 

Sequestration     -  -  -         -     101 

See  Sequestbation. 
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Settled  Ebtatds  Act      -  -         -     681 

8ee  Sbttlbd  Estates  Act. 

—  Windine-np — Ooats  of  official  liquidator 

iSee  Official  Liquidator.  1,2.  [8M,  558 

mOBiTT — Joint  and  separate  bankruptcies — 
English  and  Irish  bankruptcies  -  74 
ike  Joint  AKD  SsPAB&TBADJvmaATnovs. 

Patents      -  -  -         -     681, 688 

See  SEAiiiim  of  Patektb.    1, 2. 

FBIVATE  HXASnrO  -  -  -  -     682 

Bee  HsABmo  iK  Camera. 

PBIVATE  I.BTTEBS~Snit  to  restrain  publica- 
tion -----  522 
See  Hbasing  in  Ca^ieba. 

mVATE  IBABB^CnmrS— DiMoveiy  ^  876 
See  DiscovBRr.    3. ' 

noinrcnoir  of  Tiwsinasv^--Affid(mit^Time 

—-BW.  diBtniteed.']  Where  a  Plaintiff,  aftek*  ah 
ord^r  for  the  production- of  doounients,  persisted 
ia  not  filing  a  suffioient-  affidavit  as  to  dgoMnafS^ttfi, 
the  Court  fixed  a  time  at  whick  the  bill  should,  in 
default  of  a  suffieieat  affidavit,  Btand  aismistied, 
and  the  pQpn^y  in  Court  be  repaid  to  the  Defendant 
who  paid  i(  in:— Orfter  of  mdii^y  V.©.,  tfffirni^. 
Bepublic  of  Liberia  v.  Ibipebial  Bamk    -     668 

PEOtOKGAnOW   OP    COPYMGttT  — ^ttfJ^  — 

Owner — Truiiee — 5  &  6  Vict.  c.  45,  «.  4 J  Seven 
persons,  acting  under  the  direction  of  trustees  for 
a  charity,  compiled  a  book,  which  was  registered 
in  their  names,  but  was  publialied  by  and  for  the 
profit  of  the  charity : — Judi,  that  the  executor  of 
the  survivor  of  the  seven  compilers  had  not  ob- 
tained the  benefit  of  the  extendeil  term  of  copy- 
if^t  granted  by  5  &  6  Viot  a  45,  s.  4»->^OtdQir 
of  the  Master  of  the  Rolls  affirmed.  Marzials  v. 
Gibbons  -         -         -        '*     ,  .-    ^^ 

PBOOlr  AOAIUBT  OO-PABTVXS— J^aidbtip^ey— 
Tteof  o»  hekaif  of  deoeaeed  Fttrtner'e  Maie—J)e' 
vcutavit  hp  Ezeenior  of  deeea$ed  ParUier—BusineM 
carried  on  by  aurvivUujJPariner,^  Bv  articles  of 
partnership  between  W.  and  T.,  it  wis  provided 
that  all  the  then  existing  capital,  including  the 
premises  at  which  the  bnainess  was  carried  on. 
should  belong  to  W,  W.,  by  his  will,  appointea 
T.  and  others  his  exeentors,  and  gave  his  execu- 
tors a  limited  power  to  carry  on  the  business.  T. 
ido&e  proved,  and  carried  on  the  business  at  the 
old  premises,  and  committed  a  devastavit  by  mis- 
applying some  of  Ihe  separate  property  of  W,  W.'s 
estate  was  insolvent,  and  was  bemg  wound  up  in 
Chancery.  T.'«  estate  was  being  wound  up  under  a 
liquidation  by  arrangement,  m  which  the  joint 
estate  of  the  late  firm  was  also  dealt  with :— Ae/d, 
that  a  proof  could  be  sustained  iTi  the  liquidation 
on  behalf  of  W.*9  estate  against  tiie  separate 
estate  of  T.  in  respect  of  the  devastavit,  notwith- 
stEUiding  the  rule  against  a  partner  proving  against 
the  separate  estate  of  his  co-partner.  Ex  parte 
Weotcott.    In  re  Whttb      -  -  -     626 

P^OOP  nr  BAHSBlTPTCfT— Bills  of  exchange- 
Accommodation  bills  -  -  686 
See  Cross  Acceftavces. 

—  Creditor  holding  security        -  -     879 

See  Cbbditob  boldinq  Sbousity. 
*—  Debt  capable  of  being  estimated       •     670 
See  Debt  oafablb  of  bexho  BsmfATED.    | 


PBOOP  Df  BAJKBUPTCT— amftwad, 

Mutual  credits  -  -*  -  - 

See  Mutual  Cbedxtb. 

PartnerBh()>--D69Mtatit         -  -     •! 

See  Proof  AOAUiffr  Oo-faktsbb. 

PROOP  OP  BEIBnr— (ren^nzZ  Deviee—Bridenr^— 

Admissions — Setting   aside  Deed — ^Pwrcfeoffrr  /■ 
ValaabU    Consideration— Jtariadiei ion."]      A  t--5- 
tator,  who  died  in  1760,  made  a  general  devis^.   ' 
freeholds  and  copyholds  to  hia  dau^ter  ir.  tai. 
His  grandson  was  in  17^  admitted  to  the  copy- 
holds as  tenants  in  tail,  and  was  proved  ta  Ls^? 
been  in  1833  in  possession  of  the  copyholds  aci  'i 
certain  freeholds  then  held  thecevith.    He  tsj^U 
a  will  purporting  to  devise  these  freeholdj  aztd 
the  copyholds,  and  died  in  1840.    His  brother  aad 
heir  in  1841  executed  a  deed  purporting  tc»  b?  f? 
the  purpose  of  barring  any  estates  tail  in  the  £rtt'> 
hol<^,  whereby  he  conveyed  the  £reeholda  sn  th* 
devisee  under  the  will,  and  covenanted  to  sni- 
render  the  copyholds.  This  deed  was  not  lnicZk>i, 
but  the  devisee  was  admitted  to  the  copjh^lia. 
The  devisee  died  intestate,  and  his  brother  e^-^- 
ceeded  him  as  his  heir,  and  made  a  will  psipcrtr. ; 
to  devise  the  freeholds  and  the  oopybolos  in  fiHUv 
the  Plaintiff  taking  one  fifth  and  the  Befeo^ibisi 
another  fifth.    The  Defendant  afterwanls  agp-xd 
to  buy  the  Plaintiff's  one-fifth,  and  a  oooveya:.^. 
was  made  by  her  conveying  to  th«  Defendant  h-a 
one-fifth  and  all  her  estates  and  shared  in  ^ 
land,  neither  of  them  being  aware  of  the  earlir; 
title.    Four  years  afterwards  the  d^^  IVOpoctir^ 
to  bar  the  estate  tnil  was  fcra&d.'  to^  ihefnpr^ 
the  Defendant  requested  the  PlaiutilC  who  wa£ 
heir  in  ttdl  of  the  original  testator,  to  coniirm  tb« 
sale,  and  sent  to  tier  the  draft  of  a  deed  ruriti*'« 
that  the  original  testator  was  seised  in  fee  of  ti^e 
frdeliolds  and  devised  them,  and  tkmt  flh«  ws^ 
tenant  in  tail.    She  then  filed  a  bill  to  have  her 
ormveyance  set  aside  and  to  be  dedaied  tsasBi  i& 
tail  of  tlie  freeholds:— fisid,  that  tbe  esnvejaiKv 
by  the  Plaintiff  of  the  fee  in  the  wbole  when  she 
had  iotended to conTfy  one-fi£th  only  mifAktm^ 
barrass  her  in  proceeding  at  law,  and  that  thij 
Court  must  determine  the  question;  but — Htld^ 
that  the  Plaintiff  was '  bound  t(i  'shew  ibal  tbe 
originnl  testator  was  seised  in  fee  ef  the  free- 
holds claimed  by  hafB^,an4  ihif^.fv  <hr  had  wt 
done  so,  her  bill  most  be  dismissed : — Hdd^  tlut, 
under  thecircumstanoss,  the  sending  by  thie  I>e- 
fendant  of  the  dmft  deed  stating  that  the  ori^-d 
testator  was  seised  in  fee  was  not  an  admisfiion  by 
the  Defendant  of  the  £Mst.— The  effect  of  admi> 
sions  difiouseed. — ^The  Defendant  had  conveyed 
his  estate  to  mortgagees : — JSeid^  that  thert  ^ 
purchasers   for  valuable   consideratioo    witboaft 
notice,  could  not  be  interfered  with. — Decree  of 
Bacon,  V.C,  affirmed.    Bjjums  v.  Buluex     799 

PSOTECTED  TBAjreACnOV-— Bankniptev^-Sse- 

cation  creditor        -  -  -    4it 

See  ExBCTTnov  CsEDrrOft.    2. 

PBOVABLS  DEBT — Debt  capable  of  being  esti- 
mated -  -  -  -  670 
See  Debt  capable  or  beixg  estdutet*, 

PUBLIC  BEITEPIT— Obstruction  of  river  -     423 

See  OBCTRucnoK  of  Navigatioit. 
PUBLIC  POLICT— Gift  to  illegitimate  childieB 

See  iLLBQlTlliATB  CHfl.TWKlf>  £14T 
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PTTBIICATIOH— Private  letters 

See  Hearing  nr  Oamkba. 


I^ITAIiEFICATION  OF  DIBBGTOB—  Company— 
Contributory — Paid-up  Skares^Cotmpanies  Acts, 
1862  and  1867.]  Where  the  hplding  of  a  certiup 
number  of  shares  is  a  necessary  qxialliicatfoii  fbr 
a  director,  merely  acting  as  a  director  does  not 
amount  to  a  contract  by  the  person  so  acting  to 
take  that  number  of  unpaid  snares  directly  from 
the  company. — Each  of  the  directors  of  a  com- 
pany was  obliged  to  hold  fifty  shares.  J^.,  at  the 
reouest  of  the  promoter  of  the  company,  assented 
to  become  a  director  and  attended  a  meeting.  By 
the  direction  of  the  promoter,  who  was  entitled 
to  a  large  number  of  paid-up  shares  in  the  com- 
pany, paid-up  shares  sufficient  for  the  qualifica- 
tion of  a  director  were  registered  In  B.*8  name : — 
Held^  that  any  implied  contract  by  B.  to  take 
shares  was  fulfillea  by  his  acquiring  shares  in 
that  manner: — Held,  that,  under  the  circum- 
stances, the  ahares  registered  !n  his  name  must 
be  taken  to  have  been  so  registered  in  order  to 
quiilify  liim  as  a  director,  or  else  that  the  agree- 
ment under  which  he  became  a  director  was  not 
compIie<l  with,  and  he  was  not  a  shareholder. — 
Order  of  Wiekens,  V.C.,  affirmed. — Marquis  of 
Ahercorn's  Case  (4  D.  P.  &  J,  78)  and  Leekes 
Case  (Law  Bep.  6  Ch.  469)  considered.    In  re 

lUBrROPOLITAN  PtTBLIC  CaBBIAGE  AKD  REPOSITORY 

Company,    Bbown's  Case    -         -         -     102 

BAILWAY  COMPAKY— Agreement  to  construct 
workji — Specific  performance — Damnges 

[279 
See  Spbcipic  Peiutobmancb — Constbuc- 

TION  OP  WOBKfl. 

»-^  Costs  under  Lands  Clauses  Act         «     263 
See  Costs  umder  Lands  Claubbs  Act, 

— **  Use  of  railway^-Speoific  performaiiae     881 
See  8PECIFXC  Pebpobmanob*- <}oNTivrocB 
Aots. 

XXOKXVZBr— Bankroptcy — Debtor's  summons  188 
See  Debtor's  Sumvons.    1. 

XXCITALS  nr  DBAR  BSEB-Admissions      739 
See  Pboop  oar  Seisin. 

SSCOVBTBIFCnOir  of  CmOAJStY'-- Agreement 
to  assign  the  Assets  to  a  Promoter  of  a  New 
Company  —  UUra  vires  —  Companies  Act,  1862, 
s.  161.]  The  direotora  of  a  company  entex«d  into 
an  agreement  with  A.  to  sell  liim  the  business 
and  assets  of  the  company,  upon  the  terms  that 
the  directors  should  forthwith  call  an  extraordi- 
nary meeting  and  endearour  to  get  the  sanction 
of  the  shareholders  to  the  carrying  out  the  sale, 
and  that  on  such  sanction  being  obtained  he 
should  pay  the  directors  £250  in  cash,  and  if  he 
should  soooeed  in  estid^irhing  a  neiw  eonpvuy  fop 
the  same  purpose,  should,  within  three  months 
from  the  allotment  of  shares,  pay  a  further  sum 
of  £1250  iu  cash,  and  £2000  in  fully  paid-up 
abares  of  the  new  company.  The  company,  at 
an  extraordinary  general  meeting,  passed  a  re- 
solution for  affixing  the  seal  of  the  company  to 
the  agreement,  which  was  done,  and  A.  paid  the 
£250 : — Heldf  on  bill  by  a  dissentient  shareholder 
(affirming  a  deeree  of  Baieon,  Y.O.),  that  the 
agreement  was  vltrd  vires  and  invalid,  and  that 


BECOKSTBUCnON  OF  COXFAHT-^eoiiMntu^ 

effect  could  not  be  given  to  it  under  sect  161  of 
the  Companies  Act,  1862,  for  that  that  section 
only  authorizes  a  sale  to  a  company,  not  to  a 
pexsoQ  about  to  form  a  company.  Bibd  v.  Bird's 
Patent  Dbodobxzing  and  Utiuzin^  SaiVA«B 
Company         -----     358 

BXCTXFICATIOHOFBEOISTEB — Bemtmng  Nfime 
of  Shareholder — Fraud — Action  at  Law^^Discre- 
tion  under  Companies  Act,  1862  (25  d:  26  Vict.  c. 
89X  '•  35.1  Where  a  holdeir  of  fully  paid  up 
shares  applied  to  have  his  name  removed  from  the 
list  of  shareholders,  alleging  that  he  was  induced  , 
to  take  shares  by  fraud,  and  the  facts  alleged  by 
him  were  denied  by  the  company,  the  Court  re- 
fused to  make  any  oider  under  the  Hdth  section 
of  the  Compan4m  Act,  YSeSE,  NiatO'  fiie  appltefrt 
had  tried  the  question  at  law  in  an  action  to 
recover  what  he  hadvppidoo  Iha  eb«are9.«*«0rdw 
of  MaUnsj  V.C,  discharged.  In  re  Bust  Con- 
aouDikTSDMiNiMa  Company.  Askbw'sCase    684 

BSCTOBY—Bebuilding— Proceeds  of  sale  under 
'  I>ands  Clauses  Act  -         -     684 

See  BEINTEtffMgffr  01^  PmCHASE-MONEY. 

BEDT7CXI0V  OF  CAPITAL  OF  COXPAKT— 30  <& 
31  Vict.  c.  131,  a  ^—Special  Besoluliofh  alteriug 
Meviorandum^jf  JjssaoicAion.1  W^e  the  onginol 
regulations  of  a  company  do  not  authorize  a  re- 
duction of  the  capital  of  a  company,  there  must  bo 
a  sepaniie  special  resolution  varying  the  regula- 
tions before  a  resolution  can  be  passed  under  the 
Uth  section  of  the  Companies  Act^  1867,  reducing 
the  capital.  In  re  West  India  and  Pacipio 
Steamboat  Company  -         -         -  11,  n, 

BEGISTBBr-Beotification  of  -         *-     664 

Sa  BBCfmraCATlQlM  OF  BBaiaCTBB. 

AfiOISTSATIOV— Bill  of  sale  -  -     070 

See  BEdfaitrttfta  or  Bcur  or  Sal^. 

BcBolution  for  liquidation— Void  clause  683 

See  Mbetino  of  CBEDrroiM.    2. 

BKISTBAnOV  OF  BXU.  OF  SALESanI.ru ytcy 
—BUU  of  SaU  Act  (17  4  18  Vict.  c.  3G)— Trade 
Fixtures  —  Mortgage  by  Underlease  —  Povcer  of 
Sale,^  /.,  the  lessee  of  a  public-house  and  two 
cottages,  who  was  bound  by  the  covenants  of  hia 
lease  to  deliver  up,  at  the  expiration  of  the  term, 
all  fixtures,  except  trade  fixtures,  demised  by  way 
of  mortgage  the  public-house  and  premises,  in- 
cluding afi  the  tenanCs  fixtures,  to  a  mortgagee 
for  all  the  residue  of  the  term  except  the  last 
three  days.  The  deed  contained  a  power  to  the 
mortgagee,  in  case  of  default,  to  sell  the  premises 
or  any  part  thereof,  either  together  or  in  parcels, 
and  cither  for  the  term  thereby  granted  or  for  the 
origijial  term,  with  a  declaration  that  in  case  of  a 
sale  the  mortgagor  should  hold  the  last  three 
days  of  the  term  in  trust  for  the  purchaser.  J*. 
filed  a  petition  for  liquidation,  end  a  trustee  was 
appointed:— Helci,  that  the  mortgage  deed  gave 
no  power  to  the  mortgagee  to  sell  or  take  pos- 
session of  the  fixtures  separately  from  fhe  build- 
ings, and  that  therefore  it  did  not  require  to  be 
registered  under  the  BHU  of  Sale  Act. — The  true 
test  whether  a  mortgage  deed  of  a  building  and 
fixtures  requires  registration  under  the  Bills  of 
Sate  Act  as  renects  the  fixtures,  i%  whether  it 
gives  power  to  toe  mortgagee  to  sell  or  take  pos- 
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BEGI8TRATI0N  OF  BILL  07  BALE-^sontinued. 
session  of  the  fixtures  separately  from  the  build- 
mg.^Ex paHe  Daglish  (Law  Rep.  8  Ch.  1072)  dis- 
tiDguished.    ^x  parte  Barclay,   in  re  Joyce  576 

XE-HEABIKG  IK  BASJCBLTl?TCY--Appeal— Re- 
hearing by  BegUtrar^PraettceA  A  Registrar 
sitting,  as  Chief  Judge  may  re-hear  a  case,  al- 
though his  order  has  been  appealed  from  and 
varied  bv  the  Court  of  Appeal,  if  the  special 
point  to  be  re-argued  was  not  dealt  with  on  the 
appeal.    Ex  parte  IAackay,    Jn  re  Jbavons    127 

2. BanhrupicySe-hearing— Bankruptcy 

M,  1869,  «.  ll—BaiJcruptcy  Rules,  1870,  r.  143.] 
Although  a  re-hearing  before  the  same  Judge 
who  originally  heard  the  Case  is  not  within 
Rule  143  of  the  Bankruptcy  Rules,  1870,  yet  the 
Court  in  granting  a  re-hearing  will  have  regard 
to  thftt  rule,  and  will  not  in  general  grant  a  re- 
hearing after  twenty-one  days,  unless  the  party 
seeking  a  re-hearing  can  satisfactorily  account 
for  the  delay.    Ex  parte  Bbowv.    Jn  re  Jbavons 

[304 
*• Practice— Extent  of  Juritdictiortr— Pen- 
dency of  Appeal— Additional  Evidence  an  Appeal 
—Bankruptcy  Act,  1869  (32  <fc  33  Vict.  c.  71), 
s.  71.]  On  an  application  to  direct  a  re-hearing 
of  a  case  by  the  County  Court  Judge,  it  was  lield 
by  the  Chief  Judge  in  Bankruptcy  that  the  iuris- 
diction  to  re-hear,  given  by- sect  71  of  the  Bank- 
ruptcy Act,  1869,  in  a  proper  case,  was  almost 
without  limit ;  and  that  the  fact  that  an  appeal 
from  the  original  order  was  pendine  did  not  pre- 
vent the  Court  from  re-hearing  Uie  case.  But 
the  Chief  Judge  held  that  under  the  circum- 
stances the  Ck)unty  CJourt  Judge  was  right  in 
refusing  the  re-hearing.  He  also  affirmed  the 
original  order.— On  appeal  from  both  orders,  the 
Lords  Justices  affirmed  the  order  refusing  a  re- 
hearing, and  heard  the  other  appeal  with  addi- 
tional viva  voce  evidence.  Ex  parte  Esiohlby. 
In  re  Wire      -----     537 

BIS-HEABIKG  IS  CHAHCEEY— Inrolment  of  in- 
terlocutory order  -  -  -  4go 
See  Inrolment  op  Decree.    3. 

BEnrVESTMEWT     OF     PUSCHABE-MOHET — 

Building  Rectory— Tenant  for  Life— 8  Vict.  c.  18, 
«.  69.]  An  arrangement  was,  with  the  consent  of 
all  proper  parties,  made  for  the  rebuilding  of  a 
rectory  house,  part  of  the  money  to  be  advanced 
by  tho  Commissioners  of  Queen  Anne's  Bounty, 
and  part  to  be  supplied  by  money  agreed  to  be 
paid  by  a  railway  company  for  a  piece  of  the 
glebe.  The  rebuilding  proceeded,  but  the  rail- 
way company  were  unable  to  pay,  and  the  money 
required  wns  advanced  bv  the  rector.  When  the 
railway  company  had  paid  the  money,  the  rector 
petitioned  to  have  it  paid  to  him  :-Beld,  that  the 
Court  had  no  po^er  to  make  the  order.— ^iwpre, 
whether  money  arising  from  the  sale  of  glebe 
land  can,  under  the  Lands  Clauses  Consolidation 
Act,  be  applied  towards  the  rebuilding  of  a  rec- 
tory. Williams  r.  Aylesbury  and  Buckingham 
Railway  Company    -         -         _         -     $94 


BEPUTAnON— Paternity— Illegitimate  chUdin. 
See  Illegitimate  Childrek.  ^147 

BEPUTED  0  WHEB8HIP      -  8aS,e01€» 

See  Order  and  Disposmox.    1, 2. 3. 

BESOIUnOV— Company— Altering  aitides  -f 
association    -  -  -  -      M 

See  Surrender  of  Shares. 

Company — ^Increase  of  capital — IsBoe  of  n*» 

snares  -  -  -  -       i 

iSM  AmAIjOAXATIOK  OF  GaXPAKIlS.    1. 

— —  Company — ^Reduction  of  capital  - 11,  t 
See  Reduotion  of  Capitai.  of  OoarAsr- 

Composition    with    creditors — ^Motives  f^ 

kindness  towards  debtor  -  -  SM 
See  Mebtino  of  CREDrrona    1. 

— —  Liquidation  by  arrangement — Void  dacs« 
— Registration         -  -  -    SK 

See  Meetino  of  CREDrroBSw    2. 

SI&HT  07  WAT— Right  to  deviate  -    Ul 

See  Substituted  Way. 

ETPAUTAy  OWNESI^DiversioQ  of  wsttf  451 
See  I>ivER8iON  OF  Water. 

RIVEHr-Obstruction  of        -  -  -    123 

See  Obstruction  of  Natigatiox. 

■ Rights  of  riparian  owners — Canal  compaii} 

— Sale  of  water       -  -  -    iSi 

See  Diversion  of  Water. 


Settled  Estates  Act      - 

See  Settled  Estates  Act. 


izure  by  sheriff   - 
See  Judgment  Creditor.    2. 
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SALE— Assets  of  company— ZTZtra  vircM     - 
See  Reconstruction  of  CoMFAsrr. 

—  Execution  creditor — Payment  of  proeeedf— 
Sale  on  successive  days      -  >    4S 

See  Execution  Creditor.    3. 

Partnerdhip  business     -  -  -     10 

See  Bankruptcy  Jurisdiction. 

SCHOOL   BOASB— Land  injuriously  affedf>l- 
Lights  -  -  -  -     I» 

See  Compensation  under  Elemesttaii 
Education  Act. 

SdEETIFIC  EVIBEirGE— Smoke    -  -    :« 

See  Smoke. 

SEALIKO  or  PATEirr- Btrai  Appiicanit-Ikie 
of  Patent.'}    Applications  were    made   for  two 
patents  for  inventions  alleged  to  be  aimilar.    Tbt 
second  applicant  obtained  a  patent    The  firs: 
applicant  then  presented  a  petition  to  hav«  the 
Great  Seal  affixed  to  letters  patent  for  his  in- 
vention, alleging  that  his  delay  had  been  caosed 
by  the  representations  of  the  secoDd  applictat 
and  also  that  tlie  inventions  were  not  similar.— 
The  Lord  Chancellor  examined  the  pfonaioDftl 
specification  of  the  first  applicant,  and  the  cua> 
plete  specification  of  the  second  applicant,  ted 
finding  no  substantial  similarity  between  tkc  ia- 
ventions,  directed  the  letters  patent  of  the  fiist 
applicant  to  be  sealed.    In  re  Habruox    -    €31 

2.  Rival  Applieant»Same  Daie—Wii- 

nesses,}  Wliere  rival  applicants  had  applied  en 
the  same  day  for  patent^  and  had  afterwards  na- 
tnally  agreed  to  withdraw  oppositian,  letters 
patent  bearing  date  the  day  of  applicadoo  weir 
granted  to  one  applicant^  althoarh  letters  pated 
bearing  that  date  had  already  been  gnnted  Ir 
the  oUier. — On  the  hearing  be^re  the  Ijs6 
Chancellor  of  a  petition  for  the  Great  Seal  to  be 
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afiSxed  to  letters  patent,  witnesses  may  be  exa- 
mined viva  voce.    In  re  Gethino    -  -     633 

SECUXEB  DEBT— Bankruptcy^Mutuol  credits 
See  Mutual  Gsedits.  [293 

Debtor's  summons         -  -  -     312 

See  Drbtob*b  Summoks.    3. 

^—  Money  paid  into  Court  -         -         -     879 
See.  Creditob  holding  Secubitt. 

SECUBITIES  TOR  BILL8  07  SZCEAKOE— Doe- 
trine  of  Ex  parte  Warinff — Vnacceptsd  Billa — 
Right  of  Double  Proof — Practice — Appeal  by  one 
of  two  Ikfendants,']  E.  d  Co,,  of  Brazil,  in  the 
oonrae  of  exchange  operations  with  J.,  of  Man- 
chester, drew  bills  on  him  for  £2000,  which  they 
sold  to  the  Plaintiff,  and  about  the  same  date 
transmitted  to  ^1.  acceptances  of  another  house  for 
£1900  to  cover  the  bills  drawn.  Before  the  oover- 
ing  remittances  reached  England^  R.  &  Co.  stopped 
payment  and  presented  a  petition  for  liquidation. 
A.  being  also  in  difficulties,  refused  to  accept  the 
bills  drawn  on  him  and  alaobeoamea  U^oi^ting 
debtor.  The  Plaintiff,  as  holder  of  the  dis- 
honoured bills,  filed  a  bill  against  the  trustees  of 
the  estates  of  li.  &  Co.  and  A.,  praying  that  the 
remittances  might  be  applied  in  payment  of  the 
bills: — Held  (reversing  the  decision  of  Bacon, 
Y.C.),  that  the  Plaintiff  had  no  equity  to  support 
the  bill. — ^The  doctrine  X)f  Ex  parte  Waring 
(19  Yes.  345)  does  not  apply  to  a  case  where  the 
bills  drawn  by  one  of  the  insolvent  firms  on  the 
other  have  not  been  accepted,  nor  in  any  other 
case  in  which  the  holder  of  the  bills  has  no  right 
of  double  proof  against  the  two  firms. — Ex  parte 
SmaH  (Law  Bep.  8  Gh.  220)  distinguished.— On 
bill  by  P.  against  R.  and  A.,  who  all  separately 
claimed  the  same  property,  decree  made  in  favour 
of  P.  On  appeal  oy  A.  alone,  the  Oourt  being  of 
opinion  that  R.  was  entitled,  dismissed  the  bill 
against  both  Defendants.    Yauguan  v,  Hallidat 

[661 

8ECUSITT  FOB  COWTB—Appfeal—Nominal  De- 
fendant.'] The  Oourt  has  jurisdiction  to  make  a 
Defendant  who  is  appealing  give  security  for  the 
costs  of  the  appeal,  and  will,  where  the  Defendant 
is  not  a  man  of  substance,  and  is  merely  a  nominal 
Defendant,  stay  the  appeal  until  security  is  given. 

GOBPOBATION  OF  HaSTIMOS  V.  IVALL  -       758 

SEIZUBE  AKD  SALE  —  Execution  creditor  — 
Bankruptcy  -  -  -     433 

See  Execution  Oreditob.    3. 

SEPARATE  ESTATE— Bankruptcy  of  married 
woman  -  -  -  -     307 

See  Bankbuptot  of  Mabbied  Woman. 

SEPASATIOlf  DEED— Bankruptcy— Yoid  con- 
dition— Proof  in  bankruptcy  -  670 
See  Debt  capable  of  being  estimated. 

SEQTJE8TBATION-«Pra«<tb0— Depone  on  Appeal.'] 
Where  the  deposit  on  an  appeal  had  been  oraered 
to  be  returned  to  the  Appellant,  and  before  it 
was  paid  to  him  sequestration  was  issued  against 
him  for  non-payment  of  costs  previously  due,  the 
deposit  was  ordered  to  be  paid  to  the  sequestrators 
instead  of  the  Appellant.    Oonn  v.  Qabland  101 

8EBTICE  OUT  07  JUBISDIOHOH  —  Bombay 
Oivil  Service  Fund  -  -     496 

See  Mutual  Insubanck  SoaETV. 


SET-077— Bankruptcy         .  -  -     208 

See  Mutual  Obedits. 

SETTLED  ESTATES  ACT  (19  d:  20  Vict.  c.  120), 
i.  23 ^Timber  Moneff — Permanent  Improvementi.^ 
Under  the  Settled  Estates  Act  (19  &  20  Vict.  c.  120), 
s.  23,  money  arising  from  timber  cut  under  an 
order  of  the  Oourt  was  ordered  to  be  expended  in 
erecting  new  farm  buildings  and  other  ])ermanent 
improvements  of  the  property.  In  re  Newman's 
Settled  Estates       .         -         -         -     681 

SETTLEMENT  —  Marriage — Oovenant  to  settle 
future  property       -  -  -       97 

See  Oovenant  to  settle. 

Shifting  clause  -         -  -         -     837 

See  Shiftino  Olaube. 

SHAllTO — Application  for — Amalgamation  of 
oomj&nies    «  -  -  -     898 

See  Amalgamation  of  Oomfanies.    2. 

-^—  Infant — Father  buying  in  his  son's  name  414 
See  Infant  Transfebee. 

Paid-up— Oontract  for  -  -     664 

See  OoNTBAOT  FOB  paid-up  Shabes. 

Paid-up — Payment  by  money's  worth  -   366 

See  Payment  fob  Shabes  bt  Money's 

WOETH. 

Paid-up — Qualification  of  director     -     108 

See  Qualification  of  Dibectob, 

Paid-up — Subscriber  of  memorandum        60 

See  Subscribes  of  Memobandum. 

-^—  Purchase  by  manager  of  company  -  691 
See  Autbobitt  of  Dibectobs. 

Surrender  of      -  -         -  -       64 

See  SURBENDEB  OF  SHABES. 

Transfer  of— Calls  in  arrear   -  -     867 

See  Tbansfeb  of  Shabes. 
Transfer  to  infont         -  -         -     414 

See  Infant  Transferee. 

SEABEH0LDEB8— Bill  by— 0>uflicting  rights 
See  Misjoindbb.  [488 

Dissentient         -         -         -         -         1 

See  Amalgamation  of  Oompanies.    1. 

Power  of  majority  to  bind  minority  -     860 

See  Majobitt  of  Shabeholdbus. 

8EEBIFF — ^Erroneous  return  by— Seizure  of  re- 
mainder -  -  -  -  860 
See  Judgment  Oreditob.    2. 

■^—  Execution — Payment  of  debt  before  seizure 
See  Execution  Obeditob.    1.  [301 

Notice  of  act  of  bankruptcy     -         -     409 

See  Execution  Obeditob.    2. 

—  Notice  of  petition  for  liquidation       -     609 

See  Execution  Obeditob.    4. 

—  Sale  to  execution  creditor       -  -     488 

See  Execution  Obeditob.    8. 

8HIFTIK0  CLAVVE—Will^-Re-setUement— Dimi- 
nution of  Quantity  of  Estate.]  A  testator  gavo 
his  Pembrokeshire  estates  in  trust  for  T.  C.  (second 
son  of  S.  C.)  for  life,  with  remainder  to  his  first 
and  other  sons  successively  in  tail  male,  with 
remainder  to  the  Plaintift'for  life,  with  remainders 
over :  and  declared  that  if  T.  C.  or  his  issue  male 
should  become  entitled  in  possession  to  the  estates 
in  Shropshire  settled  on  the  marriage  of  S.  C.  (the 
father  0/  T.  C,\  the  trust  for  T.  C.  and  his  issue 
male  should  cease,  and  the  Pembroheshire  estates 
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should  go  to  the  person  next  entitled  in  remainder, 
aj  if  T.  C,  were  dead  without  iiwue.    At  the  date 
of  the  will  the  Sliropshire  estates  stood  limited, 
under  8.  ds  marriage  settlement,  to  the  use  of 
at'C.  for  life,  with  remainder  to  h's  first  and 
other  sons  siieceesively  in  tail  male.— 5^.  C.  and  his 
eldest  son  disentailed  the  Shropshire  estates,  and 
limited  a  small  portion  of  them  to  A  C.  in  fee,  and 
le-aettled  the  rest  to  such  uses  9a  S,  C  and -his 
eldest  son  shouU  appoint,  with  remainder  to  8,  C. 
forlife.  with  remainder  to  his  eldest  son  for  life, 
•wim  remainder  to  his  first  and  othe?  sons  in  tail 
male,  with  remainder  to  such  uses  as  8,  C.  and 
T,'  CV  Wtould  appoint,  with  remainder  to  T,  6\  for 
life,  with  remainder  to  his  first  aud  other  sons  in 
tail  male.    By  this  settlement  powei^  were  given 
to  8,  a,  to  fai«  eldest  son,  and  to  T,  C,  to  charge 
cejFtein  sums  on  the  estate.   8.  G.'^  eldest  eon  died 
without  issue, and  than 8. 0.  wd  T.  C, ia  exenise 
^*iieirJoiDt  power  of  appointment,  re-fcettle4  the 
mrop^hire  estates  after  the  death  of  ^S.  C.  to  the  use 
of  the  eldest  daughter  of  T.  C.  for  life,  with  divers 
retthmders  over  until  the  entail  in  the  Pemhrdke- 
shire  estates  should  be  barred,  and  as  soon  as  that 
emnt  should  happen,  to  the  use  of  T.  €.  for  Hfe, 
with  remainder  to  hia  fiist  and  othdr  sons  in  tail 
in^le.  ..On  the  death  of  8,  C,  tibe  Plaintiff  claimed 
to  be  let  into  possesaton  of  the  PefnUroke$hire 
■estates,  on  the  ground  that  the  shifting  olause  had 
taken  effect  i^Hdd,  that,  inasmuch   as  7*.   C.  ' 
acquired  an  interest  in  the  Shropfhire  estates 
under  what  was  substantiajly  a  new  title,  and  the 
estates  were,  moreover,  diminished  in  quantitj\ 
theifihifting  clause  did  not  take  effect.    Meykick 
V,  Law8<    MsyfiioK  V.  Mathias      -         -     237 

8IMII.AE  IF\nEFI30K8.*nSealit)g  of'itiU&ts  «1- 
See  Skauhq-  of  Patont.    1. 

^'fi'SJE  ^  Xmmnee -- Infiinetion -^  Stoppage  cf 
G^tnmeroud  Worh^^Damoffe,  Extent  of-^luu^^ 
^pert^Employment  of,  to  report.}  Bill  by  Plain- 
tm»  seekfaig,  on  the  ^imn^  of  smoke  nuisance,  to 
«top  a  lArBo  tommeroial  work,  dismissed  upon  the 
fects  witfc  costs.— The  following  subjects  dfe- 
•cussed:--!.  The  extent  and  chamcter  of  the 
damage  neceeaaiy  to  uttstiiin  a  bill.— «.  The  pro- 
vince of  soientific  »videnoe.— ».  The  effect  of  the 
pBevious  existeinoe  of  similar  nnfsanoes.— 4.  The 
ciravmstenoea  tmder  which  the  Court  will  direct 

fkJ^^***'?'*!^  ^^^"^  *^  report-Decree  of 
^. Master  of  the  Holla  affirmed,  SALvnf  v, 
JsoBTu  BttANCEppj«,Qc^,(3pi„H^i^    ,^  ..-:?•» 

flOUCITOR^Liabiltty  of-Broaoh  of  fcrtwt-CoA- 
.    sfcruotive  trustee     ■'-       •-         u.     344 
See  CoNeiBBCfrt vjB  TtiusTBB. 

-—Iiien-4)harge^Property  received     -     ^54 
' 8e9  Solicitor's  Lxbk. 

flOLICITCm»fi  lIEK-23  *  24  VicL  c.  127.  a;  2S- 
^narge  on  Property  recovered  or  preeervedJ  A  bill 

TJ}^.^^}1^^V\^^  *^^  Deflndant  hSd  bSlt ' 
t.f  *iS'J?"^*  *^^  Plaintiifs  ancient  lights,  and 
Thl^'^^V^^  ^  ^^^^  ^  ^  ^"'ther  to  obstmS 
iml^ii^''  ^*^,°^  ^^'  ^^  injunction  against  further 
S  ^U^°^  ^  "»«da»o^  iniunctioa  to  puU 

locutory  iniunction  was  granted  a^aiiwt  building 

on^fhlV*''^  ^^  ^"^*  ^^  afterwards  compromised 
on  the  terms  that  the  buUding  should  remain  of 


aO^GITOB'S  Ua—aontinued^ 

its  thon  height.  The  Defendant  having  beoAr 
bankrupt,  his  solicitor  petitioned  to  hftve  his  ocsts 
made  a  charge  on  the  I>efendant'8  prppertT  to 
which  the  suit  related:  —  Held  (afiinmng'tb^ 
decision  of  the  Master  of  the  Rolls),  that  no  jti- 
peiiy  had  been  recovered  or  preserved  within  tKe 
meaning  of  23  &  24  Vict:  c.  127,  s.  28.--A  «::. 
which  only  relates  to  m  easement  Is  not  a  «Qit  a 
which  it  oan  be  said  that  pmnertf  ia  reeovered  a 
preserved,  even  though  a  mandaiott  iniimftka 
fQr{>ulling  down  buildings  is  re&xseiL  f  osws  r 
GAscoiqvB       "         -         ^  -  -    €M 

HFJKlFJfl  FXBFOBMAKCS— OQnKBVemVflF 

WOVKS— Damages,]  A  jxullwaj  company  agreeil 
for  valuable  oonaideratiDD,  with  a  landowner  t< 
eff^,  construct,  and  fit  up. a  stalaon  on  certain 
lands  which  they  had  bought  from  lum.  H. 
agreement  contained  no  fuxiber  de&criptiDn  of  tht 
^tion,  nor  any  stipulations  as  to  the  use  of  it 
iTi©  company  having  refused  to  erect  a  statina  io 
the  specified  place,  and  substituted  one  at  a  dis- 
t4ttde  of  two  miletf  :^B«Z(i(affinnin^  the  dedeicB  ^' 
Bacon,  Y .G/),  that  the  oAse  Wtta  one  in  which  ja^ttr 
could  be  better  done  by  an  inquiry  as  to  damsfv^ 
tl^ai)  by  a  decree  for  speoifio  performaaoa.  WiLvrx 

V.N0BTHA1IFT0N  AND  BaNBUBT  JcXCXIOV  BaXLVAT 
COMPAMT  -  -  «  ^  . 


SPKCFXC  rEBTOBXAVOGB-^onnnroim  icn 

-^Mailway  .Claums  Act,  1845,  st.  76,'92— r«r 
o/,JfailtDatf — Injunction,]  A  failway  coiopssj 
having  refused  to  allow  the  Plaintifis  to  nm 
elites  and  carriages  over  part  of  their  line  und^r 
the  *powew  of  the  Railwayt  Ctaueei  J<<,  1545, 
s.  92,  the  Plaintiflb  filed  their  bill  fbr  an  injimf- 
tibl^  to  restrain  the  company  from  preveotzBg 
their  exercise  of  Ufae^  right : — HeM  O^ffirt^iog  the 
dM^ion.  of  HaU,  V.G-X  tbat,  inanmiieh  ae  tiie 
Plaintiffs  could  -not  mn-  over  the  Kne  anles  thr 
pptuis  and  signals  on  the  lina  were  pmp^ 
worked  by  tbe  milvay  oompaay,  this  Govt  eonli 
not^rant  relief,  as  it  does  not  ovder  the  peiium- 
ance  of  a  continuous  act  like  wocldng  si^rDak.  tbe 
doing  of  which  requires  continnoos  attention,  aad 
caiiMot  l)e  seen  to  by  the  Court.  Powixl  Drr- 
pkYiJ  Stkam  Coal  vovfakt  v.  Tapp  Yalx  Kjii- 
WAY  Ck)MPAinr -       ' -■        -         -         >    S31 

Vr:STOfSB: 
'  io  Geo.  4,  c.  24^Seduet(on  ofXaiiomd  Jkf4 


•i. 


ic^ 


See  OoxmssiOKERff  fob  Redtctiot  or 
NAnxj^TAt^Ds^r. 

1  Vict,  c  26,  8.  26— TFOfa 

See  DsvisE  op  **  LA2n)8." 

S.  29     -  -  - 


-     174 


-     €51 


I  ife  2  Vict.  b.  110,  d.  11— Jt«f^e»f« 
See  JcDGHSMT  Cbeditob. 

l^'&'4Vict.  0.86,  8.3— CZerj^    - 

See  Commission  op  Inquiry. 

H  &  6  Vict  c.  45,  a,  i— Copyright 

See  Peoloxgation  op  Ooptrio.ht. 

8  Vict.  c.  16,  s.  16— Conponies  OaiuM      S57 
8ef  Xbansper  qp  Silabes, 

8  Vict,  oi  18,  s.  69— Xaiidf  CZaiite«      -    M 

See  BSINVZSTME2«T  OP  PCECQASB-XCSilV. 
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STATUTES — continued. 

8  Vict.  c.  18  8.  80  .  -  -  -     «68 

See  Goers  tthdeb  Laki>8  OtJkUSEs  Act. 

c.  20,  88. 76, 92^Railway8  Clausee      331 

See  Specific   Pkbtobmance— CoNTiNr- 
ous  Acts. 

13  &U  Vict.  c.  60— Trw^jici  -     720 

See  Tbustes  Acra. 

17  &  18  Vict.  e.-36~JSfU«  ofSaie         -     871 
See  AsaifrXfifaNT  or  all  Debtob^b  Pro* 

PEBTT. 

-  «  -      «76 

iS«0  REOimiATioN  OF  Biix  OF  Sale. 
■  9»  1       -        •  ■*         ••    <     ».     007 


&0  ApPARXKT  POBSESdlOX. 

18  &  19  Vict.  c.  67,  8.  2~-A'a9  of  Sxe^nge 

See  OiUDcroB  bolvino  Seoitbiitt.      [879 

19  &  20  V!ct.  c.  120,  a.  23— /Sfeftlcd  Estates  681 

i9«0  Settled  Estates  Act. 

23  &  24  Vict.  c.  127,  8.  28— 5i>^Wtor»   -     654  i 

See  SouciTOc's  LiEir. 

24  &  25  Vict. «.  184. 8.  Id^^Bankrvtptcy   199  ' 

See  Basebovktz  JumspionoN. 

25  k  26  Vict.  o.  86,  a.  S-^LwMtn/  Regishaifon 

See  IHQtnsnTOK  in  Lcsiact.  [677 

8.  13      -  -  -  -     3t8 

See  Next  Fbiend.    2. 


I  STATUTES— eonfintf«c{. 

32  &  38  Vict.  c.  71,  8.  16  -  -     879 

See  Oreditob  holding  Seoi:bity. 

88. 23, 24         -  -         -     586 

See  PiscLAiMBB  IN  Bankbuptct. 
8.25     -  -  -  -     409 

See  Execution  Cbbditob.  .2. 
— 8.81     -  .  -  -     670- 

See  Debt  capable  or  bbino  EsriMATEn. 
-  -  -     673 

See  iNJTTNCfnoN  nr  BANKHtprcT. 
B.39     -  -  -  -     293 

See  MrTTAL  Credits. 

8.71      -  -  -        305,667 

See  Ke-heabino  in  Banebuftct.    1,  2. 

^n   -       -       -       -    199 

See  Bansbvptct  Jveisdiotion. 
.,.87     .         -         .         -     432 

See  BxEcrnoN  CrEditoe.    8. 
8.92     -  -  -         595,752. 


25&r2eVldf;«.89,«.12,59,iin*^-l(:iSofil|)Ah^<^    ^ 
See  Amaloamatidn  of  0(»IPAN1BB.  ].  [1 

8.28     -         -         -         -     102 

See  Qualification  of  Director. 

8. 35     -         -         -         -  664  ^ 

See  Bectification  of  Rbgistbb.     ,  i 

a.50     -         -         •         -  54' 

See  Burbendeb  of  Shabes. 

88. 8U,  158       -  -  -     611  I 

See  WcNDnrGhVF  Petition. 

8.161   -         -         -         -     S58I 


-     557 


8«  25     - 


-     102 


See  Qualification  of  Director. 

-  •         -     355 

See  Payment  fob  Shabes  bt  Money's 
Worth. 

See  Contract  for  paid-up  Shabes. 

32  &  33  Vict  o.  71,  a.  ^—Bankruptcy  -     271 
See  Assignment  of  all  Debiqb's  Pbo- 
perty. 

88.6,7-         -         -        312,617 

See  Debtor*b  Summons.    8,  5. 

B.  6,  sub-8.  5,  8.  87     -  -     801 

See  Execution  Cbedttor.    1. 

83.9.13  -  -         -     138 

See  "DzBTO^s  Summons.    1. 
8.  15.  8nb-8  5  -  383,  609,  621 

See  Obdkb  and  Disposition.    1 — 8. 


See  Fraudulent  Preference.    1,  2. 

88.87,125       -  -  -     609 

See  Execution  Cbepitob.    4. 

>  8. 83,  aubiSS.  4, 12      »  -     596^ 

See  Tbustkb  in  Liquidation. 

B6.  1^6, 127  -         -        290,533 
See  Meeting  of  OREDirotis.    1,  t, 

8?  &  84  Vict.  c.  75,  SS.  19,  20— Elementary 
Education    -  -  -  *-     120 

See  Compensation  under  Elementary 
Education  Act. 

33  &  34  Vict,  c.  93,  a.  12— Jtfamed  Woman  807 
See  Bankruptcy  .of  IkLABBixii  Woman. 

SraBOGAHOV— /iiittnin0il^2)am«^<;»— ^dtW — 
Indemnity.']  The  owner  of  »  building  itosnred  it 
(Against  fire,  but  not  to  tba  full  Falue.  The  InfluK 
iog  was  burnt  by  what  was  said  to  be  the  negli- 
gence of  the  servants  of  a  munioipal  covporaetlon ; 
and  the  owner  brought  ftn  action  for  damages 
against  the  corporation  ^—//^^d  (affirming  tho 
order  of  the  Master  of  the  Rolls),  that  the  owner 
undertaking  to  sue  for  the  whde  amount  of 
damage,  would  be  allowed  to  conduot  the  action 
without  the  interference  of  the  insmners,  but 
would  be  subject  to  liability  for  anything  done  by 


See  REooNSTBUcnnoN  or  Comfant. 

- —  —  8.  163   - 

See  FoKEiQN  Judgment. 

27  &  28  Viet  o.  112,  as.  1,  i^Jud{fmeni$ 

i6fe«  Judgment  Cbeditqb.  1,2.  [989,869 

30  &  31  Viet  c.  131,  s  9^Companiee      11,  u.         _  _        ^_  _ 

See  Reduction  of  Capital  of  C(?iM»AWr.  j  him  in  WoUtion  of  any  eqitaUedity  towaid's'the 

COMMEBCIAL    UNION  AflSUBAMCE   COM-> 


insurers. 

PANT  V.  liISTEB  -  -  .  •       488, 

SraSOBIBXB  OF  WBM07Uamni--Contnbutori/ 
^FuUy  psM-Mp  Shares— Paiymm^^Se^f.']  M. 
sufaseribed  the  memorandum  of  a  company  in 
November,  1865,  for  100  £10  shares,  and  became 
a  diieotor  and  chairman.  The  100  shares  were 
registered  in  his  name  before  March,  1666.  On 
the  1st  of  March,  1866\  he  signed  a  written  agree* 
ment  to  sell  certain  land  to  the  company  for 
£1000,  and  he  afterwards  conveyed  it  to  the  com- 
pany, signing  tlie  usual  receipt  for  the  purchase* 
money.  It  did  not  appear  that  any  money  was 
ever  paid  to  him,  but  his  shares  were  treated  as 
fully  paid  up.  At  a  meeting  of  the  company,  on 
the  28th  of  Blareh,  1866,  the  directors  stated  that 
they  had  bought  property  or.  advantageous  terms, 
the  vendors  having  agreed  to  accept  £1000,  pnit 
of  the  purchase-money,  in  fully  paid  up  shares* 


796 


INDEX. 


Vi.ZL 


8UX8GBIBEB  OT  ]IZ]IOBA]n>inC--eofi<tiMied. 

Some  time  after  the  agreement  had  been  entered 
into,  a  minute  waa  made  in  the  diiectors'  minnte- 
book  stating  that  100  iMiid-np  shares  had  been 
allotted  to  jtfl  in  payment  of  his  purchase-money. 
No  shares,  however,  wore  in  fact  allotted  to  him. 
The  prospectus  contained  a  statement  similar  to 
that  in  the  report.  The  oompony  having  after- 
wards been  ordered  to  be  wound  up,  if.  was  found 
on  the  register  for  100  paid-up  shares,  but  the 
official  liquidator  applied  to  put  him  on  the  list 
of  oontributories  for  100  other  shares  on  which 
nothing  had  been  paid.  3f.,  in  his  affidavits, 
stated  that  he  had,  during  the  negotiation  for 
purchase,  offered  to  accept  the  £1000  in  paid-up 
shares  or  to  invest  it  in  paid-up  shares,  and  that 
on  the  completion  of  the  purchase  100  paid-up 
shares  were  allotted  to  him,  and  received  oy  him 
in  satisfaction  of  the  £1000 : — Hdd  (reversing  the 
decision  of  Bacon,  Y.C),  that  if.  was  to  be  treated 
only  as  the  holder  of  fully  paid-up  shares,  for  that, 
on  the  terms  of  the  contract  and  conveyance,  the 
company  were  bound  to  pay  him  £1000  in  cai^, 
and  that  by  this  his  liability  on  the  100  shares  fbr 
which  he  signed  the  memorandum  of  association 
was  satisfied,  and  that  the  expressions  in  the 
prospectus,  the  report,  the  directors*  minute,  and 
M,'a  affidavits,  were  not  sufficient  to  lead  to  the 
conclusion  that  M.  sold  to  the  oompany  for  100 
fully  paid-up  shares  distinct  from  the  shares  for 
which  he  ngned  the  memorandum.  In  re  Mat- 
lock Old  Bath  Hydbopathio  Oomfant.  Mat- 
kabd's  Case    -----      60 

8UB8TXTUTED  'WAY—Orant—Ohatruetion— Right 
to  deviate — Puroluuer — Nolice^InjunetionJ]  The 
grantee  of  a  right  of  way  which  has  been  obstruc- 
ted by  the  grantor  has  a  right  to  deviate  over  the 
erantor's  land;  and  the  grantee  is  entitled  to 
have  this  right  protected  by  the  Court  so  long  as 
the  obstruction  exists,  without  the  necessity  of 
proceeding  against  the  grantor  for  the  removal  of 
the  obstruction. — Notice  of  a  right  of  way,  and 
alio  of  an  obstruction  to  it,  held  to  be  notice  of 
the  grantee's  right  of  deviation.  Selbt  v.  Nettle- 
fold      ------     111 

tUBBSjiiiJsift  07  HTTATIIM — Company— Special 
Jtesolution  aUering  ArUdu—ContributoTy — Com- 
paniee  Act,  1862,  «.  50.]  A  company  may  by 
special  resolution  vary  its  articles  so  as  to  give 
itself  power  to  accept  surrenders  of  old  shares  in 
exchange  for  new.— Two  thousand  £10  shares  in 
a  company  had  been  issued,  of  which  901  (called 
X  shares)  had  been  fully  paid  up,  and  on  the 
other  1099  (called  A  shares)  £2  l0«.  per  share 
had  been  paid.  Special  resolutions  were  duly 
passed  that  the  X  shares  should  be  cancelled,  and 
two  shares  of  £10  each,  with  £5  per  share  paid 
thereon,  given  in  lieu  of  each,  and  that  the  A 
shares  should  be  cancelled  and  one  share  of  £10, 
with  £5  paid,  be  given  in  lieu  of  every  two  of 
them.  These  resolutions  were  assented  to  by  all 
the  shareholders  and  duly  registered,  and  the 
shareholders  generally  accepted  in  lieu  of  their 
old  shares  shares  (wMoh  were  called  in  the  pro- 
oaedlngs  B  shares)  with  £5  each  paid.  2l|  a 
liolder  of  A  shares,  having  thus  accepted  B 
nbares.  sold  and  transferred  them,  and,  in  the 
annual  lists  sent  to  the  Registrar,  was  treated  as 
IwvlDg  then  ceased  to  be  a  member.     About 


BUSBJEHDER  OV 

seven  years  after  the  pawsng  of  Ike 

the  oompany  was  ordered  to  be  voaad  wf .  u.i  :_ 

liquidator  placed  on  the  list  of 

name  of  2*.,  and  also  the  namea  of  all 

persons  who  at  the  paasmg  of  the   vori^rs 

were  holders  of  A  shares,  as  well  aa  the  ^aas  : 

the  persons  who  had  become  bolden  «f  i:  3 

shares  given  in  lieu  of  them : — Htii  <  &^=i: 

the  order  of  the  Vice-Chancrikr  of  t£e  k.-  ct 

Palatine  of  Lanoaeter),  thai  T.'e 

removed  from  the  list,  fbr  thai 

ought  to  be  construed,  not  as  pi 

all  the  shareholders  to  accept  B 

their  old  shares,  but  only  as 

directors  to  effect  such  exchange 

holders  who  wished  it,  and  that  8i> 

resolutions  were  not  vltrd  vim,  bat 

as  special  resolutions  altering  tbe    arc-LRt 

association,  and  that  a  surrender  of  tbt  cAi 

made  in  pursuance  of  them  was  ^vlil    .'«  ". 

Gountt  Palatdiz  Loah  Ajn>  J>mxfun  Csmttsr 

Teasdalb's  Casb         -         -  -        -    H 


il!::  =: 


V:    — r 


Mti 


See  Pbolohoatioii  or 


TAXATIOV  07  C0BI8— Xohkt  Seale^Jkn^, 
Amount  of  DeUJ]  .  A  mortgagor  recem^ 
vance  of  £900  firom  a  building 
veyed  to   the   society  property  to 
payment  by  him  of  £900  and 
instalments  (amounting  together  to  £1 
also  of  certain  fines  and  charges  in  tb 
his  failing  to  pay  the  instalments.    A 
redemption  was  made^  the  costs  of  tike 
added  to  the  security : — Bdd,  thai  m 
originally  advanced  was  less  tfaaa  £■ 
costs  must  be  taxed  on  the  lower 
the  fines  and  charges  which  m^ght  V» 
could  not  for  this  purpose  be  conaidered 
to  the  sum  advanced ;  but : — J9eU,  that 
of  Uxation  was  not  dependent  on  the 
when  the  bill  was  fileil — Order  of 
affirmed.    Gottebell  v.  Stbattom  - 


ys 


t  — . 


2  I.-} 


iiLst 
scsntd 


ive 
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TBrAST  ion  UFS— Proceeds  of  aale  :ai^ 
Lands  Olauses  Act— Re-invesHBect  fli 
See  Beinvbstmekt  or  PcBCHAsa-xosir. 

TmAHT  Df  CN>]aCO]l— Partnerahip  propatr 
See  OoNflTBUcnvE  Nones.  j^ 

TXKBES — ^Injunction  to  restrain  catting  -    U€ 

^  WASTE. 

Proceeds  of  sale  of— Permanent  inpfcire- 

ments— Settled  Estates  Act         -    ttl 

See  Settled  Ebfateb  Act. 
TmS— Enlargement  of— Inrolment  of  decree  X9 

See  Inbolmsst  of  Dbcub.    2. 

Be-hearing  in  bankruptcy     -         -    804 

iS^  Bb-heabikg  IK  Baxkecttct.    2. 

TITLS— Proof  of— Ejectment  suit— AdmisswM 

See  Pboof  or  Ssism.  ]^ 

TKAHBFKB  OV  OATTHE-Suits  relating  to  same 
matter— Costs        -         -  tt,*W 

See  CoHOusBEKT  Scrra.    1, 2. 

TBAmiXB  or  1EORT0AOS— Ptiymeat  of  intem* 
See  Iktbrbt  csb  MoBTOAfis.  [^ 
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TRASSTER  Of  ffff^'^'M — Contributory— €aU8 
j)tte — Paid-up  Shares— Companies  Clauses  Aety 
18:15  (8  Vict,  c.  16),  f .  16.]  If  a  transfer  of  sharea 
in  a  company  subject  to  the  Companies  Clauses 
Act  on  wnich  calls  are  doe  has  been  regbtefed, 
the  transfer  is  not,  under  the  16th  section  of  the 
Companies  Clauses  Act,  rendered  inralid;  the 
former  shareholder  is  not  a  ooutributory,  and  is 
merely  a  debtor  to  the  company  for  the  amount  of 
the  calls ;  and  the  direotord  may  be  liable  for  any 
lods  to  the  company  occasioned  by  the  transfer. — 
Order  of  MaUns,  V.C.,  affirmed.  In  re  Hotlaks 
Bailwat  CoifPANT.    Ex  parte  Littledale     257 


Infant  transferee 

See  IN7ANT  Tbansfesee. 


-     414 


to 


try 
116 


TRESPASS — Cutting  timber— Act   done 
right  -  -  . 

iSee  Waste. 

TOBT — Action  in — Injunction  by  Court  of  Bank- 
ruptcy -  -'  -  «  073 
See  iNJURcnoir  is  Bankbuptot. 

TBTTST — Breach  of — Liability  of  constructive 
trustee         -         -  ^         •     944 

See  CovBTBUcnvE  Tbustbe. 

■  Express  —  Trustees   of  mutual   insurance 

society         -  -  -  -     495 

See  McTCAL  Issurajwe  SoctETT. 

TSTTSTEE — Appointment  of  new  trustee — Trustee 
Act    -  -  -  -         -     720 

See  Tbusteb  Acts. 

—  Appointment  of    sole   trustee — Breach   of 

trust  .....     244 
See  CoNSTBucnvE  TarsTBE. 

Bankruptcy — Costd  payable  personally    479 

Bee  Tbustee  in  Babkbuftot. 

■  Bankruptcy — Disclaimer         -  -     686 

See  DiscLAiMEB  in  Banebuptct. 

Constructive — Liability  of  solicitor    -     244 

See  CoKBTBrcTiTE  Tbcstee. 

Liquidation  by  arrangement   -         -     506 

See  Tbustee  in  Liquidation. 

—  Mutual  inraranoe  society        -  -     495 

See  Mutual  Insubange  Soqety. 

—  Bight  to  discovery  of  his  cetiuis  que  iruti  762 

See  DisooYEBT,    4. 

TBUSTEE  ACTS— iippotntiiitffa  of  New  Trugtee— 
Female  Trustee— Lunaey.l  The  Court  appointed 
an  unmarried  lady,  aged  27,  who  was  a  relation  of 
the  cetiuis  que  trutt  under  a  will,  to  be  a  trustee, 
there  being  a  difficulty  in  finding  any  other  suit- 
able person  to  accept  the  office.  In  re  Bekklbt. 
Bebklet  V.  Bebklet  ....     720 

TBITSTEB  IK  BAKKBUFTCTr— Prac^ios  —  Pay-. 
ment  of  Costs  personally^]  If  a  trustee  in  bank- 
ruptcy makes  an  unsuccessful  application  to  the 
Court,  he  will,  in  the  absence  of  special  circum- 
stances, be  ordered  to  pay  the  costs ;  and  if  the 
estate  is  insufficient  for  payment  of  the  costs,  the 
trustee  must  bear  them  personally.  Ex  parte 
Anoebsteih.    In  re  Anoerstein     -         -     47^ 

TBUSTEE  DT  LIQUIDATIOir  —  Bankruj^  — 
lAquidation  by  Arrangement — Removing  Truetee 
and  Committee  of  Inspection — Bankruptcy  Aety 
1869,  s.  83,  sub-fs,  4, 12— Bankruptcy  Rules,  1870, 
rr.  120,  304,  805,  807.]    The  trustee  in  a  liquida- 


TBUSTEE  IK  IKlTJlRATlQiS— continued, 

tion  by  arrangement,  and  any  member  of  the 
committee  of  inspection,  may  be  removed,  and 
others  appointed,  by  a  special  resolution  of  the 
creditors,  summoned  under  rules  304  or  305  of  the 
Bankruptcy  Rules,  1870.  The  rules  in  the  Bank- 
ruptcy Rules t  1870,  relating  to  bankruptcy,  and 
those  relating  to  liquidation  by  arrangement,  are 
to  be  read  as  distinct  codes  of  rules.  Ex  parte 
Hopkins.    /nreHABT  ...     506 

ULTBA  VIBES— Company— Resolution  altering 
articles         -  *>  -  -       54 

See  Subbendeb  of  Shabes. 

Company — Sale  to— Promotion  of  new  com- 
pany -  -  -  -  .  368 
See  Rbognstbuction  op  Company, 

UHBOBK  CHUB— Blegltimato  children  -  147 
See  Illegitimate  Childben. 

UKBEBLEASE— Trade  fixtures— Bill  of  sale- 
Registration  ...  570 
See  Registbation  of  Bill  of  Sale. 

UKBEBWBITEB— Commission —Re-insuring  526 
See  Bboebr's  Comkibsion. 

UBBOUHD  HIKl)— Person  of— Not  so  found 

See  Next  Fbiend.    1,  2.  [85,  378 

VERBOB  ABB  FUBCHASEB— Notice  of  tenant's 
interest — Specific  performance  -  447 
See  Notice  of  Tenant's  Interest. 

Notice  of  title  of  occupier       -  -       79 

See  CoNSTBUcnvE  NoncE. 

WABtNO,  EZ  PABTE  (19  Ves.  345)— Doctrine  of 

[561 

See  Secubitibs  fob  Bills  of  Exchange. 

WASTE  —  Trespass  —  Injunction  —  Timber,}  In 
1859  H,  brought  ejectment  against  S,  to  xecover 
a  piece  of  woodland.  S,  set  up  adverse  possession 
for  more  than  twenty  years,  and  the  action  was 
discontinued.  H,  shortly  afterwards  took  up  his 
residence  in  a  house  close  to  tiie  wood,  ana  fre- 
quently walked  in  the  wood,  turned  cattle  into  it, 
and  cut  the  brambles  there.  In  1873  he  oat 
down  a  tree  in  the  wood,  and  threatened  to  cut 
more,  upon  which  S.  filed  his  bill  for  an  injunc- 
tion :—Held  (affirming  the  decision  of  the  Master 
of  the  Rolls),  that,  afker  K  had,  by  bringing 
ejectment,  admitted  iS^.  to  be  in  possession  of  the 
wood,  the  acts  done  by  S.  must  be  looked  upon 
only  as  acts  of  trespass  not  putting  him  into  pos- 
session, and  that  S.,  being  in  possession,  was 
entitled  to  an  interlocutory  injunction  to  restrain 
him  from  cutting  iimheir,— Lowndes  v.  Bettle  (10 
Jur.  (N.S.)  226;  12  W.  R.  399;  83  L.  J.  (Ch.) 
451)  approved  and  followed.  Stanfobd  v,  Hubl- 
erroNE    ------     11$ 

WATEB— Diversion  of— Riparian  owner  -  451 
See  Diversion  of  Wateb. 

WATEB-FIPES— Laying  down  without  consent  of 
owner  -         -         .         .     281 

See  Mamdatobt  Injunction.    I. 

Wnir-Charity— Marshalling        -         -     816 

See  BIabbhallinq. 
^—  Death  without  issue     -         -         .       46 

See  Death   coupled  with  a  Contin- 
GENcnr. 
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WILL— continued. 

Death  without  iasne      -  -  -     661 

See  Dyjsq  without  Issue. 
Election  -----     128 

See  Ei^cnoy. 
Illegitimate  children     -  -  -     147 

See  Illeqitihate  Childden. 
"Lands"  .         -  -  -     174 

See  Deyise  op  "  Lands/* 
Shifting  clftuse  -  -  -  -     237 

See  Shifting  Clause. 

WnVDUfCKUP— Amalgamation  of  companies 

[1,  392 
See  Amalgamation  of  CoysrASuza.    1,  2. 

Costs—Official  liquidator        -         356,  663 

See  Officiai^  LiQniDATOB.    1,  2. 

—  Paid-up  shares  -         -         -  -     664 

See  Contract  fob  paid-up  Shabes. 

Paid-up  shares — Payment   for   shares  by 

money's  worth         -  -  -     355 

See  Payment  fob  Shares  by  Money's 
Worth. 

Petition  -----     611 

See  Winding-up  Petition. 

—  Prop)erty  abroad— Attachment  -     667 

See  Foreign  Judgment. 

'—'  Qualification  of  director  -  -     101 

See  Qualification  of  DmEcron. 

^^  Subscriber  of  memorandum    -  -       60 

See  SUBSCBIBEB  OF  MmiOBANDUM. 

Surrender  of  shares      -  -  -       54 

See  Surrender  of  Shares. 


Transfer  of  shares 

See  Transfer  or  Shabb. 

Transfer  to  infant 

See  Infant  Transferee. 
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WlSDHrO-XJP  TSnnOM—PaymetU  0/  }.<  r/ 
Debt — Repayment — Companies  Act,  18&  (i;  t  .•: 
VicL  e.  89),  M.  80, 153.]    A  creditor  preBcr..  s 
petition  for  winding  up  a  company.    Tlie  crsr.i- 
paid  a  part  of  the  deot,  and  praoiiseii  to  pir  ^ 
remainder  on  a  certain  day.    This  vas  v%  diir 
and  the  creditor  proceeded  with  his  petitkm.  m 
a  winding-up  order  was  made  upon  tbst  perl:.  - 
and  anouier  petition: — HeUi^  that  the  cr>j*>- 
must  pay  back  the  money  paid  to  him.— Older 
the  Palatine  Court  affirmed.     In  re  Ijm.''>.4. 
CnriL  Service  Association.     Ex  parte  Gsm- 
wood     -         -         -         -         -        -    5U 

W0BD6— *^DeUYery  in  execution  " 

See  Judgment  CRKDrroL    1. 

**  Dying  without  issue  " 

See  Dyinq  without  Issue. 

"Lands"-  -         -  - 

See  Detise  of  '•  Lands." 

'  *'  Payee  in  good  faith  for  Talnable  oocaorn- 

Uon"    ^       -  -  -       fii5.Ta 

See  Fraudulsbt  Preferkbce.  1, 1 

"Right  over  land"      -  -        •  J* 

See  Compensation  uhdeb  Euaosiicr 
Education  Act. 
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